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A P R O F E S S I O N A L  A S S O C I A T I O N  
A T T O R N E Y S  A T  L A W  

M E M O R A N D U M  

TO: STEVEN M. WHEELER 

FROM: WILLIAM J. MALEDON 

DATE: MARCH 9,2006 

RE: PROPRIETY OF EMERGENCY INTERIM RATE RELIEF FOR PROSPECTIVE 
COSTS 

You have asked this firm to respond to a question fi-om Commissioner Kristin K. Mayes 

regarding the propriety of emergency rate relief based on prospective fuel and purchased power 

costs. By letter dated February 9,2006, Commissioner Mayes requested the Parties to Docket 

No. E-O1345A-06-0009 to brief whether past Arizona Corporation Commission (“ACC” or 

“Commission”) emergency rate cases “demonstrate a precedent or tradition” of allowing 

emergency rate increases only to help a utility pay expenses it has already incurred at the time 

that the emergency increase is granted. The letter specifically requested the Parties’ views on 

how past ACC emergency rate cases “should be applied when the Commission is considering 

whether to allow APS to recover prospective fuel costs in an emergency rate case” (emphasis in 

original) and whether, accordingly, ACC should limit its consideration to “only those fuel costs 

that have already been incurred by APS as of April 1,2006.” 

Cases from Arizona and across the country demonstrate that emergency rate relief is 

commonly granted based on projected costs. Contrary to Commissioner Mayes’ suggestion, 



neither Arizona cases nor out-of-state cases we have reviewed suggest any tradition or precedent 

of permitting emergency rate relief only for past expenses. On the contrary, regulators 

commonly grant emergency rate relief to electric utilities and other utilities in anticipation of 

future expenses such as fuel costs, purchased power costs andor capital costs for future 

borrowing requirements. Moreover, emergency rate increases have been justified (in Arizona 

and elsewhere) where necessary to avoid increased borrowing costs where projected cash-flow 

deficits threaten a utility’s creditworthiness. 

DISCUSSION 

I. The Commission’s Power to Grant Interim Emergency Rate Increases. 

The Commission has “full power to, and shall, prescribe just and reasonable 

classifications to be used and just and reasonable rates and charges to be made and collected, by 

public service corporations within the State for services rendered therein.” Ariz. Const., art. 15, 

t j  3 .  (See attached Tab 1).l Analyzing the Commission’s authority to grant interim rate relief, 

the Attorney General has noted that “the Commission’s powers are not limited to those expressly 

granted by the Constitution; the Cownission may exercise all powers necessary or essential in 

the performance of its duties.” Op. Att’y Gen. 71-17 at 45 (citing Garvey v. Trew, 64 Ariz. 342, 

170 P.2d 845 (1946)). (Tabs 2’3). Given that the Constitution grants to the Commission the 

power to award a utility all appropriate rate relief, it necessarily also grants to the Commission 

the power to grant a utility’s request for emergency interim relief. Id. , at 47. Cf Ariz. Corp. 

Comm ’n v. Superior Court, 107 Ariz. 24,26,480 P.2d 988,990 (1971) (Tab 4) (“no other state 

has given its commission the extensive power and jurisdiction that the Arizona Corporation 

Commission possesses.”) 

Cited authorities are attached. a 1 

I -2- 1193791 



~ 

Consistent with decisions of other like bodies, the ACC has concluded in numerous cases 

@ that interim rate increases are an appropriate response to financial problems created by the 

regulatory lag involved in determining permanent rates. As the Arizona Attorney General stated 

in approving the ACC’s power to grant interim relief, “the Commission’s broad and exclusive 

legislative power to choose the modes by which it establishes rates should be construed broadly 

enough to permit the Commission to avail itself of concepts and procedures which are devised 

from time to time to permit effective utility regulation and to keep pace with constantly changing 

economic and social conditions.” Op. Att’y Gen. 71-17 at 45 (internal quotation marks and 

citation omitted; emphasis added). (Tab 2). Interim rate relief is thus appropriate when a 

“company needs immediate, emergency relief to avoid serious damage.” Id. at 47. 

In his opinion endorsing the Commission’s power to grant interim relief, the Arizona 

Attorney General observed that courts and regulatory bodies in other jurisdictions have granted 

emergency rate increases “when sudden change brings hardshp to a company, when the 

company is insolvent, or when the condition of the company is such that its ability to maintain 

service pending a formal rate determination is in serious doubt.” Id. at 50; accord Decision No. 

67990, Ariz. Corp. Comm’n (July 18,2005) at 3,116. (Tab 5) .  

@ 

Specifically with reference to the question posed by Commissioner Mayes, the 1971 

Attorney General’s Opinion did not conclude that emergency relief may be justified only bypast 

economic events; no such limit is even suggested by the opinion. More significantly, however, 

although the Attorney General’s Opinion recited examples of conditions other jurisdictions had 

held suacient to justify emergency relief, the Opinion did not conclude that emergency relief 

may granted only in the presence of one of those three conditions, nor did it suggest that one of 

~ 

those conditions is a necessary predicate for interim relief. Indeed, reinforcing its earlier 
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statement that emergency relief is appropriate in order “to avoid serious damage,” id. at 47, the 

’ @ Opinion concluded in a general fashion, “In addition, . . .the inability of the Commission to grant 

permanent rate relief within a reasonable time would be grounds for granting interim relief.’’ Op. 

Att’ y Gen. 71 - 17 at 5 0 (citing Ariz. Corp. Comin ’n v. Mountain States Tel. & Tel. Co., 7 1 Ariz. 

404,228 P.2d 749 (1951)) (Tab 6). 

As demonstrated by the evidence offered by A P S ,  under any definition, there exists an 

“emergency” that justifies the interim relief that APS seeks. The undisputed unexpected large 

increases in fuel and purchased power costs constitute “sudden hardship” of an extreme nature to 

the company. The evidence is that as a consequence of those increased costs and the inability of 

the company to obtain timely permanent rate relief, there is a real threat to the company’s credit 

rating, which already has been recently downgraded. Finally, the undisputed evidence is that the 

company and its ratepayers will suffer substantial consequences if hrther downrating occurs. 

11. 0 Grants of Interim Rate Relief for Prospective Costs in Arizona. 

Although Commissioner Mayes is correct that the ACC has granted emergency rate relief 

in some cases based solely on costs already incurred by the utility, other interim relief cases in 

Arizona grant emergency rate relief based in whole or in part on known or foreseeable 

prospective costs such as those that are at issue here. 

~ 

The most recent example of emergency relief for prospective costs involved a grant of 

interim rate increases to Sabrosa Water Company in 2005. In that case, the company sought a 

rate increase because of its need to respond to a host of problems, including inadequate water 

supplies, poor water quality, poorly maintained equipment and infrastructure and legal problems. 

Decision No. 67990, Ariz. Corp. Comm’n (July 18,2005) at 2,y 7. (Tab 5). The utility 

1 requested an emergency interim rate increase “for pump and line repair and replacement.” Id. at 
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3,T 12. Commission staff agreed that existing rates were insufficient to pay operating expenses 

and to perform needed repairs. Id. at 2, T[ 1 1. Furthermore, staff concluded that “emergency 

rates may prevent further deterioration of the perilous condition of this system.” Id. at 

Cornmission agreed that an emergency existed and ordered interirn rate increases without 

distinguishing which components of the utility’s frnancial exigencies - past or pending - 

constituted an emergency. 

17. The 

The Commission also granted an emergency interim rate increase in response to projected 

costs in Decision No. 62651 Ariz. Corp. Comm’n (June 13,2000). (Tab 7). Thim Utility Co., a 

water utility in Pima County, had been hit with an increase in operating expenses caused by 

problem nitrate levels, forcing it to blend its well water with water purchased from the City of 

Tucson. Id. at 1 , 77 3-5. Commission st&recommended an interim surcharge “calculated to 

recover the costs associated with purchasing Tucson water on a going-forward basis.” Id. at 2, 

T[ 15. The Commission agreed that the interim surcharge was “needed to allow [the utility] to 

continue purchasing water,” id. at 3,q 19, and granted the increase, specifying that the funds 

generated by the surcharge were “to be used solely for the purpose of paying the City of Tucson 

for purchased water,” id. at 4. 

In an earlier case, the Commission granted interim emergency rate increases to Mountain 

View Water Company to combat recurring operating losses and to pay future costs of mandatory 

water quality testing. Although no “sudden change” had caused the utility’s financial troubles, 

the Commission agreed that emergency interim rate relief was warranted. Decision No. 57841 , 

Ariz. Corp. Comm’n (March 27, 1992) at 4. (Tab 8). The ACC order designated the interim 

rates to provide specifically for the expected future costs of mandated testing. Id. at 4-5. A 
~ 

~ 

similar result obtained in Decision No. 59650, Ariz. Corp. Comm’n (May 15, 1996), in which the 
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ACC granted interim emergency rate relief to the George M. Papa Water Co., which was facing 

a host of financial troubles, including past and future expenses. (Tab 9). The Commission 

expressly conditioned the emergency rate increase on the utility’s commitment to future 

expenditures, including the hiring of an engineering consultant and submission of a plan to 

address infrastructure improvements. Id. at 5. Cf: Arizona Corp. Comm ’n v. Arizona Water Co. , 

85 Ariz. 198,335 P.2d 412 (1959) (prospective tax benefit properly considered in calculating 

rate base). 

~ 

Moreover, the ACC has granted emergency rate relief in cases such as this where 

required to avoid a threatened credit down-rating that would drive up a utility’s borrowing costs. 

In 1984, APS sought emergency relief after its credit had been down-rated in the midst of 

construction of the Palo Verde Nuclear Generating Station. Decision No. 53909, Ariz. Corp. 

Comm’n (Jan. 30, 1984). (Tab 10). After examining the company’s financial ratios and 

indicators, the Commission concluded that relief was warranted in order to avoid a further 

downrating: “APS’s commercial paper rating may be downrated absent significant interim rate 

relief, thus necessitating massive borrowing under bank lines of credit at higher interest rates and 

further exacerbating APS’s declining coverage ratios.” Id. at 5,123. The Commission noted 

that absent improvement in the company’s financial indicators, its long-term bond rating also 

@ 

was threatened, and that a downgrade in that rating would “cost APS and its customers millions 

of dollars annually for increased interest expense and will require a correspondingly greater 

increase in revenues to provide even the minimal coverage ratios associated with that speculative 

grade of security.” Id,  7 26. 

The Commission granted similar relief in 1990 in the case of a utility called Far West 

Water & Sewer, Inc. The company was building a new water treatment plant and sought interim 

0 
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relief so that it would be able to obtain financing to complete the project. The company “argued 

that without interim rates, the negative [interest] coverage ratios would prevent the Company 

from obtaining long-term debt financing and Far West would have to either halt construction of 

the facilities or finance those facilities with equity which would substantially increase the 

Company’s cost of capital, and increase the accrual of a substantial allowance for funds used 

during construction (“AFUDC”) which would inflate Far West’s rate base in [the] fLltLLTe.” 

Decision No. m33 (61833), Ariz. Corp. Comm’n (July 20, 1999) at 4. (Tab 11). Citing the 1984 

APS case discussed above (Decision 53909)’ the Commission granted relief. Rejecting staffs 

argument that no emergency existed because the company was neither insolvent nor “unable to 

provide service to its customers’’ (id. at 6-7)’ the Commission concluded that interim relief was 

required by the company’s dire credit situation. Without a rate increase, the ACC found, the 

company would not be able to borrow the funds required to complete its new plant, and equity 

funding would “substantially increase the Company’s cost of capital and affect the ultimate rates 

customers will be required to bear at some point in the future.” Id. at 7. Under the 

circumstances, the company’s “severe cash shortfall[]” constituted an “emergency” that 

necessitated interim rate relief. Id.; see also id. at 12. 

a 

111. Grants of Interim Rate Relief for Prospective Costs in Other Jurisdictions. 

~ 

Regulatory commissions in a variety of cases in other jurisdictions also have granted 

emergency interim rate increases based on a utility’s projected costs. Although the cases 

described below are far from exhaustive, the authorities that we have found demonstrate that the 

Arizona cases granting emergency rate relief for prospective costs are consistent with nationwide 

utility regulation practices. 
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For example, regulators in West Virginia last year granted emergency interim rate 

0 increases ranging from 13.9 percent to 3 6 percent to assist seven utilities to cover increased 

purchased power costs - past, present, and future. Commission Order, W. Va. Pub. Serv. 

Comm’n, 2005 WL 784268 (Feb. 28,2005). (Tab 21). Similar relief has been granted in a 

number of other states. See, e.g., Interim Decision and Order, Docket No. 6680-UR-114, Pub. 

Serv. Comm’n of Wis. (Dec. 6,2005) (extraordinary increase in expected fuel costs) (Tab 22); 

Order, Ind. Util. Regulatory Comm’n, 2005 WL 351220 (Jan. 12,2005) (unexpectedly high 

natural gas prices) (Tab 23); Opinion and Order, Regulatory Comm’n of Alaska, 2005 Alas. 

PUC LEXIS 405 (Oct. 6,2005) (relief granted in part based on increased projected purchased 

power costs) (Tab 24); Order Approving Stipulation and Agveement, Pub. Serv. Comm’n of 

Mo., 2001 Mo. PSC LEXIS 1817 (Dec. 20,2001) (granting relief to offset pending increase in 

wholesale purchased power costs) (Tab 25); Order, Docket No. 01-035-01, Pub. Serv. Comm’n 

of Utah (Feb. 2,200 1) (granting interim relief in response to emergency caused by wholesale 

purchased power price) (Tab 26); Interim Order, Wis. Pub. Sen.  Comm’n, 2000 WL 976946 

(May 4,2000) (increased fuel costs) (Tab 27). Cf: Final Order, Miss. Pub. Serv. Cornm’n, 2005 

Miss. PUC LEXIS 768 (Dec. 7,2005) (approving interim rate adjustment to allow recovery of 

annual ownership costs of power plant that utility planned to acquire) (Tab 28); Order Granting 

Interim Rate Relief; Mich. Pub. Serv. Comm’n, 2004 Mich. PSC LEXIS 56 (Feb. 20, 2004) 

(granting interim rate increase based on various projected costs, including costs associated with 

environmental compliance.) (Tab 29). 

The cases allowing interim rate increases for projected power costs are consistent with 

decisions from other jurisdictions that have adopted a variety of regulatory mechanisms to take 

into account anticipated future costs of fuel andor purchased power in setting rates. See, e.g. , tj 
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25.237 “Fuel Factors,” Pub. Util. Comm’n of Tex. Substantive Rule, Ch. 25, Elec. (providing for 

recovery of electric utility’s fuel costs through a charge, adjustable twice a year, calculated 

according to projected fuel expenses for recovery period) (Tab 30); Order on Petitions for 

Reconsideration and Clarfication, Docket No. 05-WSEE-98 1-RTS, Cofp. Comm’n of Kan. 

(Feb. 13,2006) (upholding adoption of Energy Cost Adjustment charge to allow electric utility’s 

charges to reflect its current fuel and power costs) (Tab 31); Order, Mich. Pub. Serv. Comm’n, 

2005 Mich. PSC LEXIS 306 (Sept. 20,2005) (approving Power Supply Cost Recovery Plan 

calculated on the basis of projected fuel and purchased power expenses) (Tab 32); Report and 

Order, Pub. Serv. Comm’n of Mo., 2005 Mo. PSC LEXIS 1025 (July 28,2005) (approving 

agreement providing, in part, that electric utility may propose an Interim Energy Charge based 

on historical and forecast data for fuel and purchased power costs and other factors) (Tab 33); 

Order, Ala. Pub. Sew. Comm’n, 2005 Ala. PUC LEXIS 442 (Dec. 15,2005) (approving Rate 

ECR (“Energy Cost Recovery”), a mechanism to recover power costs based on projected fuel 

and purchased power costs for the recovery period) (Tab 34); Order, Regulatory Comm’n of 

Alaska, 2004 Alas. PUC LEXIS 143 (April 15,2004) (approving interim increase in refundable 

Cost of Power Adjustment (“COPA”) based in part on projected increases in fuel prices) (Tab 

35). 

As the Kansas Corporation Commission recently explained, adjusting rates to better 

reflect an electric utility’s present costs for fuel and purchased power promotes efficiency by 

reducing the distortions caused by the artificial prices inevitably caused by regulatory lag in rate- 

setting. “[Ulse of an ECA (Energy Cost Adjustment) will, over time, benefit consumers by 

encouraging conservation and lower costs. By sending ratepayers a charge that signals actual 

fuel and power costs, the ECA charge more accurately reflects the costs of electricity usage when 
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the consumer is using i t .  . . .” Order on Petitions for Reconsideration and ClariJication, Docket 

No. 05-WSEE-981-RTSY Corp. Comm’n of Kan. (Feb. 13,2006) at 6, fi 10. (Tab 31). “When 

fuel costs are volatile, as they are today, timing is critical. Moreover, when fuel costs are 

volatile, it is very unlikely the Commission can set rates that reflect actual costs for very long.” 

Id. at 7,fi 1 1. “Artificial pricing is always a source of inefficiency and, thus, waste. With 

increasing scarcity of energy resources, now is the time to reduce this artificial pricing and the 

waste of resources it brings.” Id. at 8, fi 13 

By the same token, water utilities in other jurisdictions also have received interim rate 

increases to pay for future costs, including future water purchases. See, e.g., Notice and Order 

Granting Interim Increase, Docket No. 80007-WP-04-23, Pub. Serv. Comm’n of Wyo. (March 

8,2005) (prospective wholesale water purchase costs) (Tab 16); Interim Order, Ind. Util. 

Regulatory Comm’n, 2004 WL 2697262 (Aug. 18,2004) (recognizing emergency caused by 

revenue shortfalls and need for infrastructure improvements) (Tab 17); Order No. 03-059, Pub. 

Util. Comm’n of Ore. (Jan. 27,2003) (future water purchase costs) (Tab 18); Order Approving 

Emergency Rates, Va. Corp. Comm’n, 2002 WL 32875993 (May 10,2002) (capital 

improvements) (Tab 19); Cause No. 38416, Ind. Util. Regulatory Comm’n, 1988 Ind. PUC 

LEXIS 117 (March 9, 1988) (prospective cost to repair or replace main water well) (Tab 20). 

Likewise, regulators commonly grant wastewater utilities interim emergency rate 

increases to pay for future wastewater treatment costs andor capital improvements. See, e.g. , 

Interim Recommended Decision and Order, W. Va. Pub. Sen.  Comm’n, 2005 WL 21 80066 

(July 20,2005) (emergency interim rate increase to pay fbture wastewater treatment costs) (Tab 

12); Order No. PSC-97-O207-PSCy Fla. Pub. Serv. Comm’n, 1997 WL 92307 (Feb. 21, 1997) 

(same) (Tab 13); Order no. 23884,1990 Fla. PUC LEXIS 1671 (Dec. 14,1990) (same) (Tab 
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14); Interim Recommended Decision and Order, W. Va. Pub. Serv. Comm’n, 2005 W. Va. PUC 

LEXIS 4903 (Dec. 2,2005) (emergency interim rate relief for future infrastructure 

improvements) (Tab 15). 

IV. Grants of Interim Relief Based on Creditworthiness Concerns. 

In researching the question posed by Commissioner Mayes, we have found that as in the 

Arizona decisions involving A P S  and Far West Water & Sewer cited above, regulators in other 

states have recognized that emergency interim relief may be warranted to enable a utility to 

avoid increasedfinancing costs resultingpom potential credit downgrades caused by cash-flow 

deficits. See, e.g., Order, Ind. Pub. Serv. Comm’n, 86 WL 732831 (March 7,1986) (Tab 36); 

Opinion and Interim Order, Ill. Commerce Comm’n, 1982 111. PUC LEXIS 33 (May 6, 1982) 

(absent interim relief, utility’s access to capital was threatened by current financial situation 

because “a further downgrading of Edison’s credit ratings, particularly as to commercial paper, 

would immediately restrict Edison’s day to day financing of all expenditures”) (Tab 37); Order 

No. U-14690-A, La. Pub. Sew. Comm’n, 1981 La. PUC LEXIS 213 (May 26,1981) (Tab 38) 

(rate relief granted so that utility could continue to obtain construction financing because the 

“fixed charge capital offerings of the company have been downgraded to relatively low standing 

by the rating agencies and the company has been successful in marketing these offerings only at 

very high yields”); Order, Docket Nos. 804-285 et al., N.J. Bd. of Pub. Utils., 38 P.U.R. 4& 115 

(May 13,1980) (Tab 39); Report and Order, Pub. Serv. Comm’n of Mo., 1977 Mo. PSC LEXIS 

32 (March 4,1977) (Tab 40). 

In a 2000 case, California regulators recognized that if not addressed in short order, 

increased power costs could present future cash flow problems that could drive up a utility’s 

borrowing costs. The California Public Utilities Commission in that case granted emergency 
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requests for interim rate increases to two utilities “to improve the ability of the applicants to 

cover the costs of procuring future energy in wholesale markets.” Decision No. 01-01-018, Cal. 

Pub. Utils. Comm’n (Jan. 4,2001), at 2. (Tab 42). The commission found that “[tlhe nature of 

the emergency showing here includes cash flow problems that impair the utility’s credit,” and 

cited precedent “recogniz[ing] that cash flow impacts that might increase the utility’s borrowing 

costs were also a relevant factor in authorizing an interim rate increase.” Id. at 9-10. A 

precipitous rise in the input costs, of wholesale power purchases constituted an emergency 

warranting interim rate increases to alleviate the shock of future costs. Id. 

Likewise, credit concerns underlay the Supreme Court of Colorado’s decision to uphold 

emergency interim rate relief to enable the Public Service Company of Colorado ((‘PSC’’) to 

build a power plant then under construction. Pub. Sew.  Co. of Colo. v. Pub. Util. Comm ’n of 

Colo., 653 P.2d 11 17 (Colo. 1982). (Tab 41). The company had “asserted that despite a rate 

increase granted four months earlier, continuing inflation and high interest rates had caused such 

a deterioration of its financial situation that without immediate rate relief construction activity at 

the [PSC’s] Pawnee Plant would have to cease.” Id. at 11 18. Utility commissioners found that 

interest rates had “substantially increased” since the PSC’s rates were set, and that PSC’s “ability 

to incur unsecured debt would be exhausted without rate relief.” Id. at 1 1 19 n. 1. The Colorado 

Supreme Court quoted approvingly the state PUC’s acknowledgment that “it would be derelict in 

its responsibility if it did not fashion the procedural mechanisms available to it so as to minimize, 

to the extent possible, harmful economic results.” Id. at 1122. The court upheld the PUC’s 

determination that an emergency existed, citing evidence that the company’s “ability to raise 

capital was seriously impaired due to decreased earnings and a downgrading of Public Service’s 

rating by both Moody’s and Standard & Poors.” Id. 
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CONCLUSION 

. We are aware of no decision by the ACC stating that an interim emergency rate increase 

may be granted solely in response to expenditures already incurred by a utility at the time a rate 

increase is granted. To the contrary, the broad powers of the Commission and the Arizona 

precedents discussed above demonstrate that the ACC has the power - and has exercised that 

power in the past - to grant emergency rate relief when appropriate in anticipation of prospective 

expenses. A forward-looking justification for an interim emergency rate increase is consistent 

with authorities from other states where regulators, as in Arizona, have considered a wide range 

of present and future costs, revenues and capital needs in granting emergency rate relief to a 

utility. 
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A.R.S. Const. Art. 15 5 3 

c 
Arizona Revised Statutes Annotated Currentness 

Constitution of the State of Arizona fRefs & Annos) 
'Q Article XV. The Corporation Commission mefs & Annos) 

+fi 3. Power of commission as to classifications, rates and charges, rules, contracts, and accounts; 
local regulations 

Section 3. The Corporation Commission shall have full power to, and shall, prescribe just and reasonable 
classifications to be used and just and reasonable rates and charges to be made and collected, by public service 
corporations within the State for service rendered therein, and make reasonable rules, regulations, and orders, by 
which such corporations shall be governed in the transaction of business within the State, and may prescribe the 
forms of contracts and the systems of keeping accounts to be used by such corporations in transacting such business, 
and make and enforce reasonable rules, regulations, and orders for the convenience, comfort, and safety, and the 
preservation of the health, of the employees and patrons of such corporations; Provided, that incorporated cities and 
towns may be authorized by law to exercise supervision over public service corporations doing business therein, 
including the regulation of rates and charges to be made and collected by such corporations; Provided further, that 
classifications, rates, charges, rules, regulations, orders, and forms or systems prescribed or make by said 
Corporation Commission may from time to time be amended or repealed by such Commission. 

HISTORICAL NOTES 

The amendment of this section as proposed by Laws 1985, H.C.R. No. 2007 was rejected by the electors at the 
November 4, 1986 general election as proclaimed by the governor on December 16,1986. 

CROSS REFERENCES 

Franchise by municipality, see 9 9-501 

Municipal ownership, see 9 9-51 1 et seq. 

Powers of commission, 
Accounting, see 3 40-221 et seq. 

Rates and rate schedules, see _F 40-361 et seq. 
Regulation, see 2 40-201 et seq. 
Services and facilities, generally, see 6 40-321 et seq. 

LAW REVIEW AND JOURNAL COMMENTARIES 

Administrative law, Arizona appellate decisions. 18 Ariz.L.Rev. 587 (1976). 

Arizona Constitution haws UD on telephone comht ion .  Randall H. Warner. 38 AntAtt'v 28 (SepL 2001 ). 

Arizona Supreme Court: Its 2001-2002 decisions. David Kader et ai., 35 ArizStLJ. 31 I (2003). 

Decisions under Arizona's bifurcated statute. 23 Ariz.L.Rev. 1301 (1982). 

Going-concern value of a public utility in condemnation by a municipality. 6 Ariz.L.Rev. 92 (1964). 

Judicial review. 19 Ariz.L.Rev. 488 (1977). 
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Utility rate regulation, legal aspects of future tests period. Gail L. Gibbons, 16 Ariz.L.Rev. 947 (1974). 

Utility rate schedules, automatic adjustment clauses, due process restraints. James A. Craft, 18 Ariz.L.Rev. 453 
(1976). 

LIBRARY REFERENCES 

Public Utilities -1 11, 119,145. 
Westlaw Topic No. 31 7A. 
CJS. Public Utilities Ei 6 6,12, 14 to 18.20,39.43 to 46.49.55 to 56,58,65 to 68. 

RESEARCH REFERENCES 

Treatises and Practice Aids 

0 

6 Arizona Practice 5 1-8, The Arizona Constitution. 

UNITED STATES SUPREME COURT 

Public utilities, telephones, rates charged by incumbent local exchange carriers to competitors for lease of network 
elements, forward looking basis, cost of investment, rental of combined elements, see Verizon Communications, 
Inc. v. FCC., 2002,122 S - C t  1646.535 US. 467,152 L.Ed.2d 701. on remand 301 E3d 957. 

Utility regulation, Supremacy Clause, filed rate doctrine, interstate power rates binding on state utility commission 
determination of intrastate rates, see Entergy Louisiana, Inc. v. Louisiana Public Service Commission, 2003. 123 
S - C t  2050. 

NOTES OF DECISIONS 

Antitrust immunity, rates and charges 
Appropriations u 
Automatic adjustment or elevator clauses, rates and charges 22 
Certificates of public convenience and necessity, generaily 25 
Common carriers 29 

Construction and application 1 
Contracts 27-28 

Contracts - In general 22 
Contracts - Mandamus 28 
Contracts - Tortious interference contracts 275 

Cooperative utilities 3 
Due process 2 
Evidence, rates and charges 23 
Excessive rates and charges 
Fair value of property, rates and charges 17 
Free speech 3 
Interim rate increases, rates and charges a 
Interstate commerce 1 
Legislative powers 5 
Licenses 26 
Mandamus, contracts 28 
Monopolies @ 
Municipalities 11.12 
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Municipalities - In  general fi 
Municipalities - School district gas distribution 12 

Orders, powers and duties of commission 6 

Page 3 

Powers and duties of commission 66.16 
Powers and duties of commission - In general 4 
Powers and duties of commission - Orders 6 
Powers and duties of commission - Rates and charges 16 
Powers and duties of commission - Scope of commission's power 5 

Presumptions 2 
Rate base, rates and charges 
Rate of return, rates and charges 19 
Rates and charges 14-24 

Rates and charges - In general 
Rates and charges - Antitrust immunity 15 
Rates and charges - Automatic adjustment or elevator clauses 22 
Rates and charges - Evidence 2 
Rates and charges - Excessive rates and charges U, 
Rates and charges - Fair value of property 7 
Rates and charges - Interim rate increases 21 
Rates and charges - Powers and duties of commission 16 
Rates and charges - Rate base 18 
Rates and charges - Rate of return 19 
Rates and charges - Review 2.1 

Review and certification by attorney general 85 

Review, rates and charges a 
School district gas distribution, municipalities 12 
Scope of commission's power, powers and duties of commission S 
Tortious interference contracts, contracts 275 

- 1. Construction and application 

Interest of public service corporation stockholders must not be permitted to overshadow those of public served. 
Arizona Community Action Ass'n v- Arizona Corn. Commission (1979) 123 Ariz. 228. 599 P.2d 184. Public 
Utilities 1 I 1 

An electric cooperative is a public service corporation lawfully holding certificate of public convenience and 
necessity and the corporation commission has jurisdiction to regulate its service and rates, the difference between 
"public service corporation" and "public utility" being that the latter is required to serve the public generally, 
whereas the former may be required to serve members only. Aoplication of Trico Elec- CO-OP., Inc. ( 1962) 92 Ariz 
373.377 P.2d 309. Electricity 2.1 

Laws 1933, c. 100, 0 6 TARS. 4 40607 (repealed) 3 authorizing corporation commission to issue certificate of 
public convenience and necessity to common motor carrier for operation over route or in temtory already served by 
such a carrier only when existing carrier would not provide satisfactory service, was not invalid as in conflict with 
this section, giving commission full power to prescribe public service corporations' classifications, rates, and 
charges and to make rules, regulations, and orders governing such corporations, as power to make such rules and 
regulations refers only to power to prescribe classifications, rates, and charges. Corporation Com'n v. Pacific 
Grevhound Lines (1939) 54 A r k  159.94 P-2d 443. Automobiles 73 

Though this article was enacted to regulate "public service corporations" within the state, not individuals eo nomine, 
an order made by the corporation commission under Laws 1919, Ch. 130 (repealed) and affecting both corporations 
and individuals, was not void on ground that it included classes of persons not mentioned in this article. Haddad v. 

0 2006 ThornsodWest. No Claim to Orig. US. Govt. Works. 



Page 4 

A.R.S. Const. Art. 15 8 3 

State (1921) 23 Ariz. 1 0 5 , u ) I  P. 847. Public Utilities 169.1 

Functions of corporation commission are neither legislative, executive, nor judicial. State v. Tucson Gas. EJec. 
Light & Power Co. (1914) 15 Ariz 294,138 P. 781. Constitutional Law 18 

Any law in conflict with the grant by the Constitution of power to the corporation commission would be 
unconstitutional. 0p.Atty.Gen. No. 178-260. 

- 2. Due process 

Proposed surcharge imposed on consumers that was authorized by the Arizona Corporation Commission to recover 
increased expense of water purchased by public utility was not an automatic adjustment following consideration or 
approval of an automatic adjustment clause after a full rate hearing, and therefore the Commission failed to meet 
minimum standard of due process in authorizing rate increase, where surcharge was not product of an automatic 
adjustment clause that existed before utility filed its appIication for surcharge. Residential Utiiitv Consumer Office 
v. Arizona Corn. Com'n (ARR- Dk-1 2001) 199 A r k  588,20 P3d  1169, review denied. Constitutional Law 
298(3); Waters And Water Courses 203( 11) 

A public utility is entitled to due process when a ratemaking body undertakes to calculate a reasonable return for the 
use of its property and services by the public, and conversely, the public is entitled to the same level of protection 
when the government seeks to increase the utility rates that the public is obligated to pay. Residential Utiliw 
Consumer Office v. Arizona Corn- Com'n (ADD. Div-l 2001) 199 A r k  588. 20 P.3d 1 169, review denied. 
Constitutional Law 298( 1.5) 

Decision of state corporation commission requiring railroad to restore discontinued train service without showing 
that it was necessary because service had become inadequate deprived railroad of its property without due process of 
law and was a nullity. Southern Pac. Co. v. Anzona Corn- Commission (1965) 98 h ' z .  339. 404 P.2d 692. 
Constitutional Law 297 

- 3. Free speech 

Corporation Commission's requirement that access to "ScoopLines" (976 numbers) be limited to subscribers erected 
direct barrier to communication and therefore violated state constitutional provision guaranteeing free speech. 
Mountain States Tel. & Tel. CO. v. Arizona Corn- Com'n t 1989) 160 Ariz 350.773 P.2d 455. Constitutional Law 

90.1(9); Telecommunications I400 

Corporation Commission's requirement, that telephone company universally block unpresubscribed access to 
"ScoopLines" (976 numbers) infringed on state citizens' free speech rights. Mountain States TeL & Tel. Co. v. 
An'zona Corn- Comh (1989) I 6 0  Ariz 350,773 P.2d 455. Constitutional Law e 90.1(9) 

4, Powers and duties of comission--In general 

A public service commission has no inherent power. Williams v. Pi= Trades Industry Promm of Ark. (1966) 100 
Ariz. 14.409 P.2d 720. Public Utilities 145.1 

The corporation commission's power to make reasonable rules and regulations and orders by which a public service 
corporation shall be governed refers to the power to prescribe just and reasonable classifications and just and 
reasonable rates and charges. Williams v. P b e  Trades Industw Promam of h-z. (1966) 1 0 0  An-z. 14.409 P.2d 720. 
Public Utilities 120 

Where there was a threatened competitive war between a private utility and an electric co-operative, the corporation 
commission promptly subjected the co-operative to the regulatory powers of the commission. Trico Elm- Co-oa, 
Inc. v- Comm-on Commission of Axiz ( 1959) 86 Ark 27,339 P2d 1046. Electricity 2.1 
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- 5. ---- Scope of commission's power 

Corporation Commission lacked constitutional or statutory authority to promulgate rules directing cooperatives 
made up of public service corporations to appoint administrator and scheduling coordinator to oversee fair access to 
transmission services, and to divest themselves of competitive generation assets; such rules were not reasonably 
necessary to commission's constitutionally mandated ratemaking authority, and statute authorizing commission to 
supervise public service corporations and declaring competition in electric industry to be public policy of state did 
not specifically authorize promulgation of such rules. Phebs Dodge Corp. v. Arizona Elec. Power &-OD.. Inc. 
J h u .  Div.1 uK)4) 207 h - z .  95. 83 P.3d 573, amended on denial of reconsideration, review denied. Electricity 

8.1(3) 

The Corporation Commission's constitutionally mandated ratemaking authority extends beyond setting rates to 
include the promulgation of rules and regulations that are reasonably necessary steps in ratemaking, but the 
legislature retains power to govern public service corporations in matters unrelated to this ratemaking authority. 
P k l m  Dodge Corn. v. Arizona Elm. Power co00.. Inc. (ADD. Div.1 2004) 207 Ariz. 95.83 P.3d 573, amended on 
denial of reconsideration. review denied. Public Utilities 120 

Rule promulgated by Corporation Commission to implement competition in electric industry, which deemed market 
rates for competitive services to be just and reasonable, was unconstitutional on its face, as it allowed commission to 
abdicate its state constitutional duties to consider needs of public service corporations and consuming public in 
setting reasonable rates, and to consider fair value of in-state property of electric service providers (ESPs) when 
setting rates. P h e l ~ ~  Dodge Corn. v. Arizona Elec. Power CO-OD.. Inc. (Apv - Div.1 2004) 207 Ariz. 95.83 P.3d 573, 
amended on denial of reconsideration, review denied. Electricity 1 1.3( I)  

State constitution did not limit Corporation Commission's authority to treat public service corporations differently 
than electric service providers (EsPs), so long as differentiation was reasonably related to commission's ratemaking 
authority, and thus commission did not exceed its constitutional authority by drawing such distinction in 
promulgating rules to implement competition in electric industry. %elm Dodge Corr, - v. Arizona Elec. Power Co- 
OD., IJIC- (ADD- Div.1 2004) 207 Ariz. 95. 83 P.3d 573, amended on denial of reconsideration, review denied. 
Electricity 11.3( 1) 

Corporation Commission was authorized to promulgate rule requiring cooperatives made up of public service 
corporations that planned to offer competitive service through affiliates to propose and file codes of conduct with 
commission for approval; such rule, which was designed to prevent cross-subsidization, was reasonably necessary to 
commission's constitutionally mandated ratemaking authority, and cooperatives failed to satisfy burden of proof that 
rule was unreasonable. Phel~s Dodge Corn. v. Arizona Elec. Power CO-OD,., Inc. (ADD. Div. 1 2004) 207 Ariz. 95.83 
P.3d 573. amended on denial of reconsideration, review denied. Electricity 8.1(3) 

Although the Arizona Corporation Commission's authority to prescribe rates for public utilities is plenary, the 
Commission's rate-making authority is subject to the "just and reasonable" clauses of the Arizona Constitution. 
Residential Utili@ Consumer Office v. Arizona Corn,. Com'n (A~D.  Div.1 2001) 199 h - z .  588. 20 P3d 1169, 
review denied. Public Utilities 123 

Even assuming that state Corporation Commission did not possess regulatory authority separate from its rate- 
making power, Commission had power to enact rules requiring information regarding, and approval of, all 
transactions between public service corporations and their affiIiates that could significantly affect economic stability 
and thus impact rates charged by public service corporations. Arizona Cop. Com'n v. State ex rel. Woods (1992) 
171 Ariz. 286,83002d 807. Public Utilities 149 

Since telephone terminal equipment is legally no longer an integral or essential part of public service performed by 
telephone company, Arizona corporation commission may not regulate that field, subject to limited exceptions, even 
before deregulation of that equipment becomes total. Mountain States Tel. and Tel. Co. v- Arizona Corn. 
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Commission (ADO. Div-1 1982) 132 Ariz 109.644 P-2d 263. Telecommunications 926 

Corporation commission was authorized to exercise powers granted by legislature under Laws 1979, Ch. 203,g 0 1 

and 42-1321 (see, also, Historical Note following 5 28- 2401) ] implementing amendments of Const. Ah 15.5 si 2 
and transferring responsibility for regulation of safety operations of motor caniers from commission to 
department of transportation, including safety and police powers. American Bus Lines. Inc. v. Arizona C m .  
Commission ( 1 98 1) 1 29 Ariz 595.633 P a  404. 

to 13 IARS. 5 6 20-259-02,28-10l,28-221,28-1361.~,2281595.28-2~u)l tO28-2322,4@201,40-206,40-1152, 

The amendments of Const Ah 15.8 5 2 and #J ratified by voters by referendum which removed from corporation 
commission power to regulate buses, taxicabs, trucking and moving companies, and airlines operating within the 
state, though valid, were not operative or in effect until July 1, 1982, the effective date of Laws 1979, Ch. 203, 
conditioned on approval of the amendments, which transferred responsibility from corporation commission to 
department of transportation, despite the fact that ballot for the proposed amendments contained no reference to 
operative date, since 1980 publicity pamphlet indicated that amendments would be effective July 1,  1982 and there 
would be no regulatory agency overseeing carriers of state if commission was immediately divested of authority. 
American Bus Lines. Inc. v. Arizona Corn. Commission ( I98 1 ) I29 Ariz. 595,633 P.2d 404. Automobiles 
60; Aviation 6=;;;, 32 

Power vested in corporation cornmission by the Constitution to regulate public service corporations cannot be 
limited by statute. Arizona Cow- Commission v. SuDerior Court I n  and For Maricopa County (1969) 105 Ariz. 56, 
459 P.2d489. Constitutional Law 58 

The Corporation commission's powers do not exceed those to be derived from a strict construction of the 
Constitution and implementing statutes. Williams v. Pi= Trades Industrv Program of Ariz (1966) 100 Anz. 14. 
409 P.2d 720. Public Utilities 147 

The corporation commission's powers are not limited to those expressly granted by constitution, but commission 
may exercise all powers necessary or essential in performance of its duties. Garvev v. Trew (1946) 64 Arii 342, 
170 P.2d 845, certiorari denied 67 S.Ct 297.329 US. 784.91 L-Ed. 673. Administrative Law And Procedure e 
325 

The corporation commission has no constitutional or statutory authority to control the internal affairs of corporations 
such as the transfer of stock therein, notwithstanding that corporation is engaged in business over which commission 
has jurisdiction. Cornration Com'n v. Consolidated Stage Co. (1945) 63 Ark. 257. 161 P.2d 110. Administrative 
Law And Procedure 305 

While the corporation commission is a creature of the Constitution, and by it vested with named powers over public 
service corporations, its supervisory powers over insurance companies are statutory, and it is governed by the rule 
that special tribunals exercising special summary powers must find their authority within the statute, having no 
common-law or implied powers, except such as are absolutely necessary to carry out powers expressly granted. 
Johnson v. Bet& 11920) 21 Ariz. 365.188 P. 271. Insurance 1025( 1) 

Const AI-& 15.8 8 authorizing the legislature to exercise its authority in the formulation of regulations to govern the 
interchange by transportation companies of cars, property, and passengers, and Const. Art 15. 5 9, containing a 
similar provision in regard to telegraph and telephone companies, do not limit the full power given by this section to 
the corporation commission to fix rates, charges, and classifications for public utilities. State v. Tucson Gas. Elec. 
Light i% Power Co. (1914) 15 Ariz. 294. 138 P. 781. Public Utilities 120 

This section vests the corporation commission with full and exclusive power to fix rates, charges, and classifications 
for public utilities. State v- Tucson Gas, El-. Light & Power Co. (1914) 15 Ariz. 294. 138 P. 781. Public Utilities - 120 
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This section does not limit power to corporation commission to fix rates, charges, and classifications for public 
utilities. State v. Tucson Gas. Elm. Lipht & Power Co. ( 19 14) I5 Ariz. 294. 138 P. 78 1. Public Utilities g=;=> 120 

* 
This article expressly confers jwisdiction upon the corporation commission to supervise and regulate public service 
corporations, but its plenary power in that respect is not extended by that instrument to corporations other than 
public utilities. Stateex rei.Bulh-d v, Jones 11914) 15 Ariz. 215. 137P. 544. 

- 6. --- Orders, powers and duties of commission 

Corporation commission, in regulating public service corporations, may make use of orders pertaining to particular 
situations or to particular public service corporations. An-zoona Corp. Commission v. Palm Springs Utilitv CO.. Inc. 
{Avp Div. 1 1975) 24 Ariz-Apv. 124,536 P.2d 245. Public Utilities 169.1 

Corporation commission had authority to order utility to furnish water of a specified quality to its customers, though 
order was not entered pursuant to any rule or regulation of general application. Arizona Corn Commission v. Palm 
SprinEs Utility Co., Inc. (Am - Div.1 1975) 24 ArizApp. 124.536 P.2d 245. Waters And Water Courses 

, 

202 

Regulatory powers of corporation commission are not limited to making orders respecting health and safety, but also 
include power to make orders respecting comfort, convenience, adequacy and reasonableness of service. Ariwna 
Cow. Commission v. Palm Svrinzs Utilitv Cos. Inc. (Am. Div.1 1975) 24 Ariz.Avv. 124. 536 P.2d 245. Public 
Utilities 145.1 

Failure to inform licensee of precise nature of charges in orders to show cause and failure to set forth specific 
violations in final order revoking licensee's certificate of convenience and necessity for operation of taxicab service 
denied licensee due process. Sulcer v- Ariwna Corn- Commission (ADD. 1967) 5 ArizA~p.  69, 423 P.2d 145. 
Constitutional Law 297 

Orders of state corporation commission requiring railroad to restore discontinued railroad service could not be 
sustained on ground of constitutional provision giving commission power to make reasonable rules, regulations and 
orders by which corporations should be governed in transaction of business. Southern Pac. Co. v. Ariwna Corn. 
Commission (1965) 98 A r k  339.404 P.2d 692. Railroads 227 

Charges in complaint that order of corporation commission violated this section and Const. Art. 2 6 4 and AI-L 15.5 
and bJ relating to due process and powers of commission, and granted a rate increase without first determining 

a fair rate of return based on finding of fair value, were sufficiently alleged in petition for rehearing to entitle 
complainant to rely on such charges in superior court, but charge of discrimination against customers of a public 
utility and other public service corporations by unlawful delegation of discretionary authority to the utility, was not 
sufficiently alleged in petition for rehearing, except as to charge that order was discriminatory and would deny use 
of gas service to certain members of public, and such charge could not be relied on in superior court. State ex rel. 
Church v. Arizona COT. Commission (1963) 94 Ariz 107.382 P.2d 222. Gas 14.5(6) 

Injunction was a remedy available for testing jurisdiction of corporation commission to make an parte order setting 
aside a former order revoking certificate of convenience and necessity to operate upon highway as common motor 
carrier. Tucson Warehouse & Transfer Co. v. AI'S Transfer. Inc. (1954) 77 Ariz. 323.271 P.2d 477. Injunction 

83 

Any order which corporation commission has power to make is conclusive unless statutory procedure for review is 
followed; but a commission decision which goes beyond its power as prescribed by constitution and statutes is 
vulnerable for lack of jurisdiction and may be questioned in a colIateral proceeding. Tucson Warehouse & Transfer 
Co. v. AI'S Transfer. Inc. ( 1954) 77 h - z .  323.27 I P.2d 477. Administrative Law And Procedure 50 1 

Corporation commission's orders requiring gas, electric light and power company to make such capital additions, 
improvements and extensions necessary to serve parties applying for such service, were valid and within 
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commission's jurisdiction. Arizona &ID- Commission v. Tucson Gas. Hec. Lieht & Power Co. (1948) 67 Ariz. 12, 
189 P-2d 907'. Electricity 1 l(4); Gas 13(1) 

I 

Though a street railway franchise was granted by a city, the corporation commission had power thereafter, under this 
section, Const Art IS. f 6, and Civ. Code 1913, 8 2277 et seq. to order the company to change the routes of 
certain of its lines and authorize abandonment of a portion of a line, and such order was ample authority for 
abandonment by the company of said portion; franchise not being inviolable except upon mutual consent of 
immediate parties thereto. Phoenix RY- Co- of Arizona v. b u n t  (1920) 21 Ariz 289. 187 P. 933. Railroads 
31; Urban Railroads 1 

7. Interstate commerce 

Rules proposed by state Corporation Commission giving it governance over various transactions between public 
service corporations and their corporate affiliates did not violate Commerce Clause. Arizona Corn. Com'n v. State 
ex rei- Woods (1992) 171 Ariz 286,830 P.2d 807. Commerce 82.20 

- 8. Legislative powers 

ARS. S 40-610, subsec. C (repealed) empowering corporation commission to suspend a certificate or a permit for 
good cause was not unconstitutional delegation of legislative powers. Suleer v. Arizona CQID. Commission (ADO. 
1957) 5 A ~ ~ z A D D .  69,423 P2d 145. Constitutional Law 62(5.1); Public Utilities 102 

Legislature may enlarge powers and extend duties of corporation commission but may not decrease its duties. 
Selective Life Ins. Co- v. Esuitable Life Assur- Soc. of U. S.  (1967) 101 Aiiz 594.422 P.2d 710. Corporations - 394 

Fact that corporation commission had power under this section to classify public service corporations and to 
prescribe rates and charges, did not preclude legislature from amending A-R-S. 5 40-601. subsec. A. ~ar .  8, 
(repealed) to permit private motor carriers to tow disabled vehicles, since legislature, under Const Art 15. 6 6, 
could enlarge powers and extend duties of commission and had power to make rules and regulations not expressly 
given to commission. Arizona Corp. Commission v. S & L Service. Inc. (1963) 93 Ariz 380. 381 P.2d 104. 
Automobiles 60 

The paramount power to make all such rules and regulations governing public service corporations as are not 
specifically and expressly given corporation commission by some constitutional provision rests in legislature, which 
may exercise such powers directly or delegate them on such terms and limitations as it thinks proper to such 
commission. Corporation Corn'n v. Pacific Greyhound Lines (1939) 54 Ari'z. 159, 94 P.2d 443. Administrative 
Law And Procedure 381; Constitutional Law 62(14) 

This section, vesting power in the corporation commission to regulate the manner of placing, erecting, and 
constructing electric poles, wires, cables, and appliances, did not deprive the legislature of the power to pass a law 
relating thereto if the corporation commission had not exercised the power so given it, but since the commission 
issued General Order No. 37, regulating the placing, erection, and maintenance of telephone, telegraph, signal, 
trolley, electric light, and power lines, Laws 1915, Append. p. 13, subsequently enacted by legislature, relating to 
same subject-matter, was void. Pacific Gas & E k .  Co. v- State (1921) 23 Ariz. 81. 201 P. 632. Electricity 
9(2) 

Under this section and Const Art 15. B S 2 and IO, exclusive power of control over railroads, particularly police 
power, was not given to corporation commission, and legislature had power to pass Civ. Code 1913, Q 0 2166 and 
2168 (unconstitutional) which prohibited and providing penalty for railways running trains of more than 70 cars. 
Arizona Eastern R Co- v. State (1918) 19 Ariz 409,171 P. 906. Railroads 231 
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~@ - 85. Review and certification by attorney general 

Rules promulgated by Corporation Commission to implement competition in electric industry, which were not 
reasonably related to commission’s constitutionally mandated rate-setting authority, were subject to attorney general 
review and certification, and thus rules in such category that were not subjected to review were invalid, but rules that 
were reasonably related to rate-setting were not subject to such review. Phelus Dodge Coro. v. Arizona Elm. Power 
GmJ-. Inc. (AW - Div.1 2004) 207 Ariz. 95. 83 P.3d 573, amended on denial of reconsideration, review denied. 
Electricity I 1.3( 1) 

While rules promulgated by the Corporation Commission are generally subject to review and certification by the 
attorney general before they become effective, because the state constitution vests exclusive authority in the 
commission to prescribe just and reasonable rates and charges for public service corporations, commission rules 
promulgated pursuant to this ratemaking authority need not be submitted to the attorney general for certification in 
order to be effective, and courts analyze rules individually, rather than as part of regulatory scheme, to discern 
whether certification is required. phelvs Dodve Corn. v. Arizona EIec. Power Co-op.. Inc. (ADD. Div- 1 2004) 207 
A& 95.83 P.3d 573, amended on denial of reconsideration, review denied. Public Utilities 149 

9. Presumptions 

In exercise of regulatory power, state legislature may interfere with management of public utilities whenever public 
interest demands, but there is no presumption of attempt on part of legislature to interfere with corporation any 
further than public interest requires and no interference will be adjudged by implication beyond clear letter of 
statute. Southern Pac. Co. v- Arizona Cop. Commission (1965) 98 Ariz 339,404 P-M 692. Corporations 
39 1 

Leasing arrangement under which private carrier-lessor supplies equipment operators to lessee and retains ultimate 
control over who will operate the equipment, raises a presumption that the carriage is subject to regulation by the 
corporation commission. 0p.Atty.Gen. No. 77-1 50. 

- 10. Monopolies 

For Corporation Commission to grant monopoly to private business, constitution and statutes must clearly sanction 
such action. Mohave DisDosal. Inc. v- City of Kinman (ADD. Div-l 1995) I S 4  Ariz. 368. 909 P.2d 435, review 
granted, vacated 186 Ariz. 343.922 P.2d 308. Monopolies 2; Public Utilities 113 

Arizona corporation commission derives its jurisdiction to enter rates for telephone company from this section, not 
from whether company is allowed to exercise monopoly in any given area and therefore, commission could regulate 
telephone terminal equipment despite fact that competition had been allowed to enter field. Mountain States Tel. 
and Tel. Co- v. Arizona Corn. Commission (ADD. Div.1 1982) 132 Ark. 109, 644 P2d 263. Telecommunications 
6==. 811 

Arizona is regulated monopoly state and the monopoly is tolerated only because it will be subject to vigilant and 
continuous regulation by the corporation commission and is subject to rescission, alteration or amendment at any 
time on proper notice when public interest would be served by such action. Arizona Corn. Commission v. Arizona 
Water Co. ( 1974) 1 I 1 Ariz 74.523 P-2d 505. Monopolies 6; Monopolies 7 

Before corporation commission may grant monopoly to private business it must be clearly authorized by constitution 
and statutes. Cochise Sanitarv Services. Inc. v- Cormration Commission (Apv. 1966) 2 ArizA~p. 559. 410 P.2d 
- 677. Monopolies 6 

The corporation commission does not have direct or implied authority to grant exclusive monopoly through issuance 
of certificate of public convenience and necessity to those engaging in business of furnishing hot or cold air or steam 
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for heating or cooling purposes, Williams v- Piw Trades Industrv Promam of Ariz. (19661 I 0 0  Ariz. 14.409 P2d 
- 72.0. Monopolies 6 

The corporation commission was under duty to electric cooperative to protect it in exclusive right to serve electricity 
in region where it rendered service, under its certificate, and commission was under duty to prohibit a private utility 
under its jurisdiction from competing in that area, unless, after notice and opportunity to be heard, it should have 
been made to appear that cooperative failed or refused to render satisfactory and adequate service therein, at 
reasonable rates. Application of Trim Elm- Co-o~.. Inc. (19621 92 Ariz 373.377 P-2d 309. Electricity 8.1(4) 

- 1 1. Municipalities-In general 

City transit authority could not be considered to be municipally owned corporation where title to all property vested 
in authority, originating municipality assumed no financial responsibility for any debts incurred by authority, and 
full power to regulate authority was vested in board of directors of authority; thus, corporation commission had full 
power to prescribe just and reasonable classifications to be used and rates and charges to be made, and to make 
reasonable rules, regulations and orders by which authority would be governed. Tunon Transit Authoritv, tnc. v. 
Nelson (1971 1 107 h-z 246% 485 P.2d 816. Municipal Corporations 618; Municipal Corporations 619 

When every phase of relation between public utility and public rests in state corporation commission to supervise 
and regulate, municipalities are deprived of such power and when the municipality attempts to interfere with such 
delegated power of commission, its ordinances and acts are void. City of Phoenix v- Sun Valley Bus Lines (1946) 
64 Ariz 3 19,170 P2d 289. Municipal Corporations 6=5=1.592( 1) 

Under charter of city of Phoenix authorizing city "to regulate or prohibit traffic and sales in the streets" quoted 
words did not abrogate power of corporation commission in respect to fixing license fees for busses operating as 
common carriers. Citv of Phoenix v. Sun Vallev Bus Lines (3946) &4 Ariz 319, 170 P.2d 289. Automobiles 
62 

An ordinance of city of Phoenix imposing license fee on busses carrying passengers, as applied to corporation which 
operated inter city busses under certificate of convenience and necessity issued by state corporation commission and 
which had paid state registration fees and license taxes is unconstitutional as not being a regulatory but a revenue 
measure. City of Phoenix v. Sun Valley Bus Lines (1946) 64 Ariz 319. 170 P2d 289. Automobiles 73 

Incorporated city, in absence of legislation carrying applicable constitutional provision into effect, was without 
authority to exercise supervision over public service corporations doing business within municipality. Northeast 
&id Transit Co. v- Citv ofPhoenix (1932) 41 Anz 71. 15 P.2d 951. Municipal Corporations 661(3) 

Corporation commission had exclusive jurisdiction to regulate operation of motor vehicles as common carrier for 
hire within state, whether inside or outside of municipality, except so far as mere local police regulations are 
concerned. Northeast Rauid Transit Co. v. City of Phoenix ( 1932) 4 1 Ariz. 7 1, 15 P.2d 95 I ~ Automobiles 67 

Const Art 13. 4 2, authorizing a city to "frame a charter for its own government, consistent with and subject to the 
Constitution and laws of the state", and this section, giving the state corporation commission power to fix rates for 
public utilities and providing that incorporated cities may be authorized to fix such rates within their limits, do not, 
in the absence of legislation, confer such power upon a city, and Yuma City Charter, Art. 3, 8 54, authorizing the 
fixing of such rates by ordinance, was void. Yuma Gas. Light & Water Co. v. Citv of Yuma (1919) 20 h - z .  153, 
178 P- 26. Constitutional Law 33 

Laws 1912, 1st S.S., Ch. 52, 8 7, requiring public service corporations to sell gas, electricity, water, etc., by meter 
measurement, and prohibiting it from charging for more than actually furnished, was void because in conflict with 
this section, giving to the corporation commission fulI power to fix rates, charges, etc., of public service 
corporations. State v. Tucson Gas. Elm. Light & Power Co. (1914) 35 Ariz. 299.138 P. 781. 
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Corporation commission lacks jurisdiction over a municipality in regard to municipality's determination of what 
fields of business, including public utilities, it will enter and over question of feasibility, desirability, or 
consideration to be paid by municipality in regard to acquisition or purchase of public utilities. 0p.Atty.Gen. No. 
62-7. 

Municipalities are not authorized to exercise any direct supervision over manner of doing business of pubIic service 
corporations within municipal limits and may not, by agreeing to purchase utility's assets, oust state corporation 
commission of its jurisdiction under A R S -  4 $0-285; the commission must give permission to a utility before it 
may dispose of its assets by agreement to a municipality or other purchaser. 0p.Atty.Gen. No. 62-7. 

- 12. --- School district gas distribution, municipalities 

School district, in regard to its natural gas pipeline distribution system, was not a master meter system as that term is 
used in rules promulgated under the Natural Gas Pipeline Safety Act [49 U.S.C.A. 8 I671 et seq.] and, in any event, 
would not be exempt from regulation by the Arizona Corporation Commission as a municipal corporation, because 
the district does not resell natural gas either by submetering or by including it in a rental charge. 0p.Atty.Gen. No. 
187-144. 

Arizona Corporation Commission has no authority to regulate the construction, repair and maintenance of a school 
district's natural gas pipeline distribution system. 0p.Atty.Gen. No. 187-144. 

- 13. Appropriations 

Certified public accountant who rendered services to the corporation commission in connection with commission's 
duties in fixing rates of public utilities could not recover from the state for such services on ground that provision of 
Laws 1945, 1st S.S., Ch. 11, 5 4 (repealed) was a constitutional appropriation under this section, enabling the 
commission to pexfom its duty to regulate public service corporations. Millea v. FmhmiUer (1948) 66 A r k  339, 
188 P.2d 457. States 131 

Laws 1945, 1st S.S., Ch. 11, 5 4 (repealed) appropriating $50,000 to corporation commission to conduct survey to 
determine fair value of property of public service corporations in order to establish proper base for rate-making 
purposes, and providing that commission should have survey made by federal power commission, could not be 
separated in order to declare one part valid and another part invalid, and, therefore, alleged fact that portion of Ch. 
1 1 providing for a survey by federal power commission was invalid did not entitle accountant to have part of Ch. 11 
appropriating the $50,000 held valid and to recover thereunder for services rendered by accountant to commission in 
connection with a survey. Millett v. Frohmiller (1948) 66 Ariz 339,188 P.2d 457. Statutes 64(2) 

- 14. Rates and charges--In general 

Carrier in Arizona may only charge and collect rates prescribed by Arizona corporation commission. El Paso & S.  
W. R Co. v. Arizona Cop. Commission. D.Ari~1931.51 E.2d 573. Carriers 13(1) 

Where water corporation agreed to furnish imgation water to purchasers of land at rate specified until appraisements 
were made, rates were subject to regulation since service was a public one. In re Cortaro Water Co.. D.Ariz.1933-3 
FSUDR. 257. Waters And Water Courses 

Federal Telecommunications Act of 1996 did not preempt state law requiring the Corporation Commission to make 
fair value rate base determinations when the Commission set rates and charges for a public service corporation 
providing telecommunications services. US. West Communications. Inc. v- Arizona  cor^. Com'n (ADD. Div.1 
2000) 198 Ariz. 208. 8 P-3d 396, review granted, vacated 201 Ariz. 242 34 P3d 351. States 18.81; 
Telecommunications 734 

257(1) 

Corporation commission has discretion in determining utility's capital structure in rate proceeding. Litchfield Park 
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!hvice Co. v. Arizona Corn. Comh (Apm Dive 1 1994) 178 Ariz. 43 1,874 P.2d 988. Public Utilities 124 

There is no required formula by which corporation commission ascertains utility's weighted cost of capital; 
commission considers all relevant factors, including comparisons with other companies having corresponding risks, 
attraction of capital, current financial and economic conditions, cost of capital, risks of enterprise, financial policy 
and capital structure of utility, competence of management, and company's financial history. Litchfield Park Service 
CO. v. Arizona Corn- Corn'n (Apn Div. 1 1994) 178 Ariz 431.874 P.2d 988. Public Utilities 124 

Electric utility should not have been authorized by corporation commission to increase rates based solely on 
percentage of return on common stock equity inasmuch as electric utility had power to issue and buy and sell stock 
and thereby influence return on common stock without regard for interest of consumer. Arizona Community Action 
A s h  v- Arizona Corn Commission (1979) 123 Ariz. 228.599 P2d 1 M. Electricity 11.3(1) 

Any expenditures made by utility in compliance with corporation commission's order requiring utility to furnish 
water of a specified quality to its customers would be a factor which commission would have to consider in any 
subsequent rate proceedings, iZrizona Corn. Commission v- Palm SDrinEs Utility Co.. Inc. (ADD. Div.1 1975) 24 
ArizAp~. 124.536 P a  245. Waters And Water Courses 203(6) 

The propriety of water utility's investments is not controlling in water rate case. City of Tucson v. Citizens Utilities 
water co. (ADD - Diva 1 1972) 17 Ariz Am. 477.498 P-2d 55 1. Waters And Water Courses 203( 10) 

Generally, rate-making is legislative in character. 
Maricopa County (1 97 I ) I O 7  A r k  24.480 P2d 988. Public Utilities $==> 120 

Arizona Corn. Commission v- Suoenor Court In and For 

The inherent right of public authorities to control rates charged by public utilities is based on their legal duty to 
public to furnish services. of Phoenix v. Kasun (1939) 54 Ariz 470.97 P A  210. 127 A L R  84. Corporations 

391 

- 15. ---- Antitrust immunity, rates and charges 

Cellular telephone company's setting of wholesale prices with approval of Arizona Corporation Commission was 
immune from antitrust liability, even if prices were so high as to preclude resellers from making profit, where 
scheme under 0 40-202 and Const. Art. 15, 0 3 set forth policy to displace competition with regulation, and 
Commission took into account effect of regulated wholesale rates on unregulated retail market; declining to follow 
McGrw Personal Gmmmicatbns. Inc. v- Pacific Teksis Grow. 64.5 F-SURD- I 164 (N.D.Cal3. Metro Mobile CTS, 
Inc. v. Newvector Communications, tnc-. D.Ariz1987,661 F-SUDD- 1504, affirmed 892 E2d 62. Monopolies 
12(16) 

- 16. ---- Powers and duties of commission, rates and charges 

State constitutional provision requiring Corporation Commission to set reasonable rates for services of public 
service corporations did not require commission to prescribe single rate rather than range of rates for electric service 
providers (ESPs), and thus rules promulgated by commission to implement competition in electric industry, which 
set range of rates, and which permitted EsPs to negotiate with customers to set rate within range, were not invalid. 
Phelm Dodpe Coro. v. Arizona Elec. P0we.r CO-OD.. Inc. (ADD. Div.1 2004) 207 Ariz 95.83 P.3d 573, amended on 
denial of reconsideration, review denied. Electricity 11.3(5) 

When setting rates for public utilities, the Arizona Corporation Commission should focus on the principle that total 
revenue, including income from rates and charges, should be sufficient to meet a utility's operating costs and to give 
the utility and its stockholders a reasonable rate of return on the utility's investment. Residential Utility Consumer 
Office v. Arizona Gorp Com'n (APD- Div-l 2001) 199 Ariz. 588, 20 P.3d 1 169, review denied. Public Utilities 

128; Public Utilities 129 
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Competitive rules providing for grant of certificates of convenience and necessity (CC&Ns) to allow competition for 
local telephone customers were not reasonably related to ratemaking, and were therefore subject to legislative 
constraints such as attorney general review for matters of form, clarity, and compliance with authorizing legislation; 
mere incidental relation to ratemaking, in sense that CC&Ns set classification for competitive services did not place 
rules within Commission's plenary constitutional powers and exempt them from attorney general review under 
&&in exception for ratemaking rules. U S West Communications. Inc. v. Arizona COID. Com'n (ARD. Div. 1 I9992 
197 Ariz 16-3 P.3d 9-34, review denied. Telecommunications 855 

Corporation Commission's decision, in telephone local exchange carrier (LEC) rate case, refusing to recognize for 
ratemaking purposes carrier's accounting change from cash to accrual basis for employee postretirement benefits 
other than pensions and life insurance (OPEBs), did not violate state constitutional requirement that Commission 
make and enforce reasonable rules, regulations, and orders for convenience, comfort, safety, and preservation of 
health of employees of public service corporations; Commission had historically provided for such benefits as they 
come due and had stated its intention to continue to do so in future and, thus, there was no current basis for finding 
that Commission was neglecting, or planned in the future to neglect, its constitutional responsibilities to carrier's 
employees. US West Communications. Inc. v. Arizona Coq. Com'n (ADD- Div.1 1996) 185 Ariz. 277. 915 P.2d 
1232. reconsideration denied. Telecommunications 940(2) 

Although Corporation Commission lacked jurisdiction to transfer certificate of convenience and necessity to operate 
water system from original certificate holders to homeowners' association currently operating water system, it could 
order current operator to provide nondiscriminatory services and rates within its service area. Tonto Creek Estates 
H o m w m m  A s h  v. Arizona Cora. Com'n (&D. Div.1 1993) 177 Anz. 49. 864 P - d  1081. Waters And Water 
Courses 202; Waters And Water Courses 203(3) 

Despite contention that public service corporation had policy of providing water service to only one subdivision, 
Corporation Commission's decision that service area included second subdivision subject to discriminatory practices 
was supported by evidence that corporation provided water service to many lots in second subdivision and operated 
and maintained lines capable of providing water service to almost every lot in second subdivision; policy of being 
reluctant to provide water service to second subdivision was not policy restricting service area but, rather, was 
policy of discriminating against new customers. Tonto Creek Estates Homeowners Ass'n v. Arizona Corn. Com'n 

a 
Div. 1 1993) 177 Ariz. 49,864 P.2d 108 I .  Waters And Water Courses 201 

Corporation Commission lacked jurisdiction to transfer certificate of convenience and necessity for providing water 
service from original certificate holders to homeowners' association which was currently operating water system; 
since decision to transfer certificate clearly rescinded, altered, or amended decision to issue certificate, original 
certificate holders were entitled to notice and opportunity to be heard before Commission could issue decision 
transferring certificate. Tonto Creek Estates Homeowners Ass'n v. Arizona Corn. Com'n (ADD. Div.1 1993) 177 
Ariz 49.864 P-2d 108 1. Waters And Water Courses 1 SS(3) 

Corporation Commission's power over classifications and rates of public service corporations is both exclusive and 
plenary, and that power does not depend upon whether public service corporation is subject to certificate of 
convenience and necessity; constitutional provisions defining public service corporation and prohibiting 
discrimination in charges, services, and facilities apply regardless of whether public service corporation holds 
certificate of convenience and necessity. Tonto Creek Estates Homeowners Ass'n v. Arizona GID. Com'n (ADD. 
Div.1 1993) 177 Gz. 49.864 P.2d 108i. Public Utilities 6==;, 145.1 

All privilege license taxes, and tax adjustment formulas used to determine such taxes, are part of rate schedules to be 
filed with and approved by the Corporation Commission, and only the Commission can determine an overcollection. 
Arizona Public Service Co. v. Citv of Phoenix (ADD. Div.2 1986) 149 Ariz. 61, 716 P.2d 430. Public Utilities 
113 

Telephone terminal equipment is no longer integral or essential part of public transmission service performed by 
telephone company, and, therefore, Arizona corporation commission's jurisdiction to regulate that nonessential 
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service is limited to assuring that rates charged for terminal equipment do not result in evasion or frustration of basic 
service rate which commission has power to regulate and that terminal equipment be offered on nondiscriminatory 
basis so as to not disrupt overall telephone communications; subject to this limited jurisdiction, commission no 
longer may exercise regulatory power over actual rates charged for terminal equipment. Mountain States Tel. and 
Tel. CO. v. Arizona Corn. Commission (ADD- Div.1 1982) 132 Ariz 109,644 P.2d 263. Telecommunications 
926 

Power granted to Arizona corporation commission to prescribe "just and reasonable rate" for "service rendered" 
turns upon determination of whether "service rendered" in supplying telephone terminal equipment is essential and 
integral part of public service performed by company or is now primarily matter of private contract between 
company and its customers, since other companies have been allowed to enter that field. Mountain States Tel. and 
Tell. Co. v- Arizona Corn. Commission (ADD. Div.1 1982) 132 Ariz 109,644 Pdd  263. Telecommunications 
933 

Under provisions of this section and Const Art 15, P 2 that all corporations other than municipal engaged in 
transmitting messages or furnishing telegraph or telephone service shall be deemed public service corporations and 
that Arizona corporation commission has full power to prescribe just and reasonable rates and charges to be made 
and collected by public service corporations, power to regulate public service corporations derives from their status 
as corporations performing public service, not from fact that they are regulated monopolies which was status 
conferrecl upon them by legislature. Mountain States Tel- and Tel. Co. v. Arizona Corn. Commission (ADD. Div.1 
1982) 132 Anz. 109.644 P.2d 263. Telecommunications 655; Telecommunications 336 

Duty of corporation commission to establish fair value rate base and rate of return is the necessary foundation for 
rate making, and these duties therefore do not relate to the operation of the utility corporation; thus, rules pertaining 
to fair value rate base and rate of return need not be filed with the secretary of state; indeed, the rate-making process 
does not lend itself to rule formulation since the relevant factors may be given different weight in the discretion of 
the commission at the time of the inquiry. Moms v- Arizona Corn. Commission (ADD. Div-1 1975) 24 A ~ i z . A m  
454,539 P2d 928. Public Utilities 124; Public Utilities 129; Public Utilities 149 

Corporation commission has full and exclusive power in the field of prescribing rates which cannot be interfered 
with by the courts, the legislature or the executive branch of state government. Moms v- Anzona Corn. 
Commission (Apn Div-f 1975) 24 ATiLADp- 454,539 P.2d 928. Public Utilities 148 

Corporation commission, which issued motor contract canier permit to trucker who had agreed to carry shipper's 
products to any point in state at rate to be established by agreement, lacked jurisdiction to require rates to conform to 
common canier rates. Williams v. Comration Commission (1964) 96 Ariz 404.396 P.2d 23. Automobiles 
121 

Corporation commission, in exercising its rate-making power, has of nexessity a range of legislative discretion, and, 
so long as such discretion is not abused, the court can not substitute its judgment for that of corporation commission 
as to what is fair value or just and reasonable rate. Sirnms v- Round Vallev Light &Power Co. (1956) 80 A&. 145. 
294 P.2d 378. Public Utilities 194 

This section, granting the corporation commission power to regulate rates and service, grants great power to the 
commission in its fixing of rates of public service corporations. Arizona Corn- Cornmission v. Mountain States Tel. 
& Tel- Co. (195 1) 71 Ariz 404,228 P2d 749. Public Utilities 1 14; Public Utilities 120 

Where corporation commission had failed for nine months after company had applied for relief from confiscatory 
telephone rates to grant any relief, the superior court, on application by the company, had jurisdiction to allow the 
company to collect, pending determination by the court that a legal rate was fixed by proper public authority, 
temporary rates, as against claim that such jurisdiction was denied to superior court by this section, conferring broad 
powers upon the commission to regulate rates and service and that to permit the exercise of such jurisdiction would 
violate the due process of law clause. Arizona Corp. Commission v. Mountain States Tel. & Tel. Co. ( 195 1) 7 1 Ariz. 
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404, 228 P.2d 749. Administrative Law And Procedure 228.1; Constitutional Law 298(4); Public 
Utilities e=;;> 130; Telecommunications 989 

- 17. Fair value of property, rates and charges 

State constitutional provisions, which required Corporation Commission to ascertain fair value of property of public 
service corporations and to set reasonable rates for their services, also required commission to consider fair value of 
in-state property of competitive electric service providers (ESPs) prior to issuance of certificates of convenience and 
necessity (CC & Ns), which included maximum allowed rate for services provided by ESPs, but commission had 
broad discretion to determine weight to be given fair-value factor in each particular case. Phelvs Dodge Corn. v. 
Arizona El=- Power CMD., Inc. (ADP. Div.1 2004) 207 Ariz. 95. 83 P.3d 573, amended on denial of 
reconsideration, review denied. Electricity 1 1.3(3) 

A determination of fair value by the Corporation Commission is necessary with respect to a public service 
corporation to enable the Commission to properly discharge its duties, including its primary duty to set rates. 
West Communications, Inc. v. Arizona Corn. Comh (2001) 201 Ariz. 242.34 P3d 351. Public Utilities 124 

Corporation Commission was not required to use fair value of competitive local exchange carriers' (CLECs) state 
property as the exclusive basis in setting rates and charges for local and intraLATA telecommunications services 
provided by CLECs, although fair value, in conjunction with other information, could be used to insure that the 
CLECs and the consumer were treated fairly. US West Communications, Inc. v. Arizona Corn- Com'n (2001 ) 201 
biz. 242.34 P3d 351. Telecommunications 947 

Fair value determination of potential competitive local exchange carriers' (CLECs) in-state property as part of rate- 
setting process, as required by state constitution, was neither in conflict with, nor preempted by, the federal 
Telecommunications Act of 1996; following a fair value determination, the Corporation Commission was free to 
decide the just and reasonable rates that may be charged by a potential CLEC to whom a certificate of convenience 
and necessity had been granted. US West Communications. Inc. v. Arizona Cow. Com'n (2001 ) 201 Ariz 242.34 
P3d 351. States 18.81; Telecommunications 734; Telecommunications 926 

Under most circumstances, when exercising its authority to prescribe rates for public utilities, the Arizona 
Corporation Commission is constitutionally obligated to find the fair value of a utility's property and use such 
finding as a rate base for the purpose of calcuiating what are just and reasonable rates; reasonableness and justness 
of the rates must be related to this finding of fair value. Residential Utilitv Consumer Office v. Arizona Corn- 
Com'n (Apm Div.1 2001) 199 Ariz. 588-20 P3d 1 169. review denied. Public Utilities - 123; Public Utilities 

124 

Corporation Commission is required, under the state Constitution, to determine fair value rate bases before it sets 
rates and charges for local and intraLATA telecommunications business provided by competitive public service 
corporations, even though such providers are not monopolies. US. West Communications, Inc. v. Arizona CornD. 
Com'n (ADD. Div-1 2000) 198 Ark. 208. 8 P-3d 396, review granted, vacated 201 Ariz. 242, 34 P.3d 351. 
Telecommunications 967 

The alleged "impossibility" of determining fair value rate bases for local and intraLATA telecommunications 
business provided by competitive public service corporations did not excuse the Corporation Commission from 
determining such rate bases before it set rates and charges for the competitive providers; Commission could issue 
competitive certificates of convenience and necessity first, with rate determinations and tariff approvals to follow 
after interconnection agreements with noncompetitive provider were concluded and it became possible to ascertain 
the rate bases. US. West Communications. Inc. v. Arizona COIR- ComS (Am- Div. I 2000) 198 Ariz. 208,8 P--M 
396. review granted, vacated 20 I Ark 242,34 P-W 35 I .  Telecommunications 967 

The state Constitution requires the Corporation Commission to make fair value rate base determinations when the 
Commission sets rates and charges for a public service corporation providing telecommunications services, except in 
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limited situations in which the Commission may set interim rates and automatic adjustment clauses to rates without 
considering the public service corporation's fair value rate base. US. West Communications. Inc. v- Anmna Corn. 
Com'n (Am - Div-1 2000) 198 Ariz. 208, 8 P3d 396, review granted, vacated 201 Ariz- 242, 34 P.3d 351. 
Telecommunications 967 

The determination of fair value rate bases for local and intraLATA telecommunications business provided by 
competitive public service corporations was not so complex and costly as to impede competitive providers' entry 
into the Arizona telecommunications market, and thus, requiring such a determination when the Corporation 
Commission set rates and charges for competitive telecommunications services did not violate the federal 
Telecommunications Act of 1996. 47 U.S.C.A. H 6 25Xa); A.R.S. Const. Art. 15, 6 § § § 3,M. U.S. West 
Communications, Inc- v. Arizona Corn. Com'n (ADD- Div.1 2000) 198 Ariz 208, 8 P.3d 396, review granted, 
vacated 201 Ariz 242.34 P.3d 35 1. Telecommunications 967 

Federal Telecommunications Act of 1996 did not preempt state law requiring the Corporation Commission to make 
fair value rate base determinations when the Commission set rates and charges for a public service corporation 
providing telecommunications services. US- West Communications. Inc. v. Arizona Corn. Com'n (ADD. Div.1 
2OOO) 198 Ariz 208. 8 P.3d 3%- review granted, vacated 201 Ariz. 242 34 P3d 351. States 18.81; 
Telecommunications 734 

Arizona Corporation Commission's rate schedule for water utility was unlawful, in light of unreasonable design that 
would produce 28% less projected revenue for utility than required by Commission's determination of fair rate of 
return, even if projected shortfall would be less than 2% if revenues were combined for both utility companies 
owned and operated by public service corporation. Consolidated Water Utilities, Ltd. v. Arizona Corn. Com'n (A= 
Div.1 1993) 178 A r k  478.875 P.2d 137, on remand 199Q WL 86990, review denied. Waters And Water Courses 

203(6) 

State Corporation Commission has broad discretion in determining what is fair value of utility's property. Cogent 
Public Service. Inc- v- Arizona Corn. Comb (ADD- Div-1 1984) 142 Ariz 52.688 P.2d 698. Public Utilities 
124 

In determining fair value of water utility properties for purpose of fixing utility's rate base and rate of return, a 
reasonable judgment concerning all relevant factors is required on part of corporation commission. Citv of Tucson 
v. Citizens Utilities Water Co. (ApD - Div.1 1972) 17 ~ ~ A D P -  477,498 P-2d 551- Waters And Water Courses 

203( 10) 

Mere speculation and arbitrary conclusions are not "substantial evidence" and cannot be determinative as to whether 
corporation commission properly determined fair value of water utility properties in determining rate base. City of 
Tucson v. Citizens Utilities Water GI (ADP. Div.1 19721 17 Ariz-A~p. 477. 498 P.2d 551. Waters And Water 
Courses 203(6) 

Under provision of this section that corporation commission shall prescribe just and reasonable rates for public 
service corporations and of Cons t  Art 15, 6 14 that, to aid it in discharge of its duties, commission shall ascertain 
the "fair value" of property within state of every public service corporation, quoted phrase is not to be considered as 
synonymous with "prudent investment", but quoted phrase means the value of property at time of inquiry, whereas 
"prudent investment" relates to value at time of investment and does not allow increase or decrease in cost of 
construction to influence the rates, as does phrase "fair value". Sirnrns v. Round Vallev Light & Power Co. (1956) 
80 Ark  145.294 P.2d 378. Public UtiIities 124 

Function of determining fair value of power company's property for purpose of rate-fixing was function delegated 
exclusively to the corporation commission, not the court. Simms v- Round Valley Light & Power Co. (1956) SO 
Ariz 145.294 P-2d 378. Public Utilities 194 

Evidence of present reconstruction costs of existing plant is at best opinion evidence and carries weakness of some i 
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inaccuracy, but corporation commission is entitled to reasonably determine the probative value of such estimates 
and is not compelled to find its value upon mere speculation and would not have right to close its mind to legitimate 
evidence related to current values, but only a reasonable judgment, which considers all relevant factors, is required 
in matter of evaluating utility properties for rate-fixing purposes. Simms v- Round Valley Light & Power Co. 
/1956) 80 Ariz 145.294 P2d 378. Public Lands 

I 

15 

In action by power company against corporation commission to challenge reduced rate fixed by commission, 
evidence was sufficient to sustain commission's finding of fair value. Simms v. Round Vdlev Light & Power Co. 
(1956) 80 Ariz 145.294 P2.d 378. Electricity 1 1.3(7) 

In determining rates to be charged by power company, corporation commission must find fair value of company's 
property and use such finding as a rate base for purpose of calculating what are just and reasonable rates, and 
reasonableness and justness of the rates must be related to the finding of fair value. Simms v- Round Vallev Lieht & 
Power Co- (1956) 80 Ariz 145.2W P.2d 378. Public Utilities 124; Electricity 1 1.3(3) 

In determining fair value of power company's property for rate-fixing purposes, corporation commission would have 
right to consider fact that, because of mechanical advances, existing plant of company carried a possible element of 
obsolescence. Simms v. Round Valley LiEht & Power Co- (1956) 80 A r k  145.294 P A  378. Electricity 
11.3(3); Public Utilities 127 

In absence of admitted change in material and labor costs since construction, original cost less depreciation of 
physical plant plus working capital and other items of value necessary to render service is a fair guide in determining 
rate to be charged by public utility corporation. Simms v. Round Valley Light & Power Co. (1956) 80 Ariz 145, 
294 P.2d 378. Public Utilities 

The corporation commission need not establish fair value of the property of a public service corporation prior to 
establishing interim rates. 0p.Atty.Gen. No. 7 1- 17. 

124 

- 18. --- Rate base, rates and charges 

Cooperatives made up of public service corporations properly cross-appealed from trial court ruling that Corporation 
Commission was not required by state constitution to base rates for services of competitive electric service providers 
(ESPs) exclusively on its findings as to value of in-state property of ESPs, even though trial court had also granted 
cooperatives relief by invalidating such rules, since cooperatives sought to enlarge their rights and lessen those of 
commission. Phelm Dodge  cor^. v. Arizona Elec. Power COOL Inc. (ARD. Div. 1 2004) 207 Ark. 95.83 P.3d 573, 
amended on denial of reconsideration, review denied. Appeal And Error 878(6) 

In limited circumstances, the Arizona Corporation Commission may engage in rate making for public utilities 
without ascertaining a utility's rate base; Commission can exercise its authority when rates are predicated on an 
interim basis or when the rate changes are pursuant to an automatic adjustment clause. Residential Utilitv Consumer 
Office v. Arizona Corn Com'n (ADD- Div.1 2001) 199 Ariz. 588. 20 P3d  1169, review denied. Public Utilities 

124 

Arizona Corporation Commission did not abuse its discretion by refusing to allow recovery of income tax expenses 
of partners in public service corporation that owned and operated water utilities, even if other jurisdictions had 
allowed income tax expenses incurred by utility companies operating as "Subchapter S" corporations or sole 
proprietorships. Consolidaled Water Utilities, Ltd. v. Arizona Coq~. Com'n (ADP. Div.1 1993) 178 Ariz 478. 875 
P-2d 137, on remand 1994 WL. 86990, review denied. Waters And Water Courses 203(6) 

Although construction work in progress is not included in rate base of utility seeking rate increase because it is not 
yet part of fair value of property devoted to public use, it is within corporation commission's broad discretion to 
consider plant under construction in determining utility's fair value. Litchfield Park Service Co- v- An-zona Corr>. 
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Com'n (ADD. Div. I 1994) 178 Ariz. 431.874 P.2d 988. Public Utilities 124 

In ruling on water and sewer utility's application for rate increase, corporation commission did not act arbitrarily in 
excluding from rate base replacement well constructed subsequent to test year and in assigning well zero fair value 
on ground that well was not necessary to serve customers. Litchfield Park Service Co. v. Ari~ona Corn- Com'n 
(ADP- Div-I 19pQ) I78 Ariz 43 1.874 P.2d 988. Municipal Corporations 7 12(8); Waters And Water Courses 

203(11) 

State Corporation Commission was not required to include contributions in aid of construction in sewer utility's rate 
base. &gent Public Service. Inc. v. Arizona Corn. Com'n (Apn Div-I 1984) 142 Ariz. 52.688 P.2d 698. Municipal 
Corporations 7 12(8) 

Rule excluding contributions in aid of construction from rate base of public utility is based on principles of fairness; 
it is inequitable to require utility customers to pay return on property for which they, and not utility have paid. 
Cogent Public Service, tnc. v. Arizona Corn. Com'n CApp Div.4 1984) 142 Ariz. 52,688 PJLd 698. Public Utilities 

124 

Adjustments ordered by corporation commission in adding construction work in progress to determination of fair 
value with respect to rate base of electric utility were adequate to maintain a reasonable compliance with 
constitutional requirements if used only for a limited period of time. Arizona Community Action Assh v. Arizona 
C h r ~ .  Commission (I 979) 123 Ariz. 228,599 P2d 184. Electricity 6)=> 1 1.3(2) 

Construction work in progress but not yet in service may be included in determining a fair value rate base. Arizona 
Communitv Action M n  v. Arimna Corp Commission (1979) 123 A r k  228,599 P.2d 184. Public Utilities 
1 24 

Portion of decision of corporation commission allowing inclusion of construction work in vromess in rate base of 
electric utility to go on line within two years from effective date of step II increase was entirely reasonable. Arizona 
Community Action A s h  v. Arizona Corn. Commission (1979) 123 Ariz 228. 599 P a  184. Electricity 
11.3(2) 

General theory of utility regulation is that total revenue, including income from rates and charges, should be 
sufficient to meet utility's operating costs and to give utility and its stockholders a reasonable rate of return on 
utility's investment; to achieve this, corporation commission must first determine "fair value" of utility's property 
and use such value as utility's rate base, and then must determine what rate of return should be and apply that figure 
to rate base in order to establish just and reasonable tariffs. Scates v. Arizona Gorp. Commission (Apn Div.1 19781 
t I8 Ark. 53 I ,  578 P-2d 612. Public Utilities 124; Public Utilities 129 

Corporation commission, which approved increase of almost $5,000,000 on rates charged for certain telephone 
services with no concomitant reduction in charges for other services and without any inquiry whatsoever into 
whether increased revenues resulted in rate of return greater or less than that established in rate hearing some ten 
months before, and which expressly rejected all evidence bearing on the subject, lacked authority to increase rate 
without any consideration of overall impact of that rate increase upon return of telephone utility and without 
specifically required determination of utility's rate base. Sa tes  v. Arizona Corn. Commission (App. Div.1 1978) 
1 IS Ariz 53 1.578 P.2d 612. Telecommunications 968 

Determination of corporation commission of rate base for water utility was not supported by substantial evidence. 
Citv of Tucson v- Citizens Utilities Water Co- (ADP. Div. I I9721 17 A~z-AvR- 477.498 P.2d 55 I .  Waters And 
Water Courses 203(6) 

Where power company revised its average rate of depreciation from 4.37 to 3.28 percent and, on basis of such 
change, adjusted this depreciation reserve back to the inception of the company at the lower depreciation rate, 
thereby reducing depreciation reserve theretofore accumulated to extent of $1 5,773, such sum was properly 
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excluded in determining rate base, since company had accumulated such sum as part of depreciation reserve and had 
charged such sum to operating expense. Simms v. Round Vallev Light & Power Co. (1956) 80 Ariz. 145.294 P.2d 

I 

~ 

I 
I - 378. Electricity 1 1.3(3); Public Utilities 127 

~@ 
Standard for establishing rate base for power company must be fair value of power company's property, not what 
corporation commission might believe is fair rate of return on common equity. Simms v- Round Valley Light & 
Power Co- (1956) 80 Ariz- 145.294 P A  378. Electricity 11.3(3); Public Utilities 124 

- 19. Rate of return, rates and charges 

The Corporation Commission must permit a utility to realize a fair and reasonable rate of return on the owners' 
capital investment in the utility. Turner Ranches Water and Sanitation Co. v. Arizona Corn. Com'n (ADD- Div.1 
1999) I95 Ariz. 574.99 1 P.2d 804, as amended. Public Utilities 129 

Corporation Commission mistakenly if not arbitrarily treated public utility's requested negative 4.12 percent rate of 
return for its potable water division as a zero rate of return and failed to aggregate the negative return with the 
requested positive rate of return for utility's irrigation division when determining utility's overall rate of return. 
Turner Ranches Water and Sanitation Co. v. Arizona Corn. Com'n (ADD- Div. 1 1999) 195 Ariz. 574,991 P.2d 804, 
as amended. Waters And Water Courses 203(5); Waters And Water Courses 257(1) 

Where utility plant has been given to company by its customers as condition for obtaining utility service, this reason 
can be taken into account by State Corporation Commission in concluding that it would be unfair to customer to be 
forced to pay return to utility upon investment which was made by customer himself. Coprent Public Service. Inc. v. 
Arizona Corn. Com'n (ADD. Div.1 1984) 142 Ariz 52.688 P.2d 698. Public Utilities 

A public service commission may properly balance interests of utility and its customers by recognizing inherent 
unfairness in requiring customer to pay return on investment which has been made by customer himself. Cogent 
Public Service, IC. v. Arizona Corn- Com'n (ADD. Div.1 19841 142 Ariz. 5 2  688 P.2d 698. Public Utilities 
1 24 

124 

A rate of return may be authorized in electric utility by corporation commission based on plant construction in 
progress and not yet in service. Arizona Communitv Action Assh v. Arizona Corm Commission (1979) 123 Ariz. 
228.599 P2d 184. Electricity 1 1.3(2) 

Corporation commission may use the fair value of all the property of a utility, out-of-state as well as in-state, to 
arrive at a reasonable and just rate base by which to establish a fair rate of return. Morris v. Arizona Corn. 
Commission (App. Div.1 1975) 24 A~~z-ADD. 454.539 P.2d 928. Public Utilities 124 

Public utility companies are entitled to reasonable return upon fair value of their properties at time rate is fixed, and, 
with admitted or proved substantial change in cost of materials and labor, original cost can not be accepted as 
exclusive measure in determining value of utility properties to establish base to which fixed rate of return may be 
applied, but appropriate consideration must be given to factor of increased costs. Simms v- Round Valley Light & 
Power Co. (I 956) 80 Ark 145.294 P.2d 378. Public Utilities e 124 

Public utility, which is subject to regulation and fixing of rates, is entitled to realize a fair and reasonable profit from 
its operation in the service of the public. Simms v- Round Vallev Light & Power Co. (1956) 80 Ariz. 145.294 P.2d 
- 378. Public Utilities 123 

- 20. --- Excessive rates and charges 

Where carrier merely collected intrastate rate authorized by state corporation commission, commission was without 
authority to order reparation, though rate prescribed and charged was found excessive. El Pas0 & S.  W. R Co. v. 
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Arizona Corm Commission. DArizl931.51 F2d 573. Carriers 200 

Provision authorizing corporation commission to require reparation for excessive charges applies only where canier 
has enforced rata in excess of those prescribed by commission. El Paso & S. W. R. Co. v, AI-~ZOM Cora. 
Commission, DAriz I93 1.5 1 FAI 573. Carriers 200 

- 2 I .  ---- Interim rate increases, rates and charges 

Increase in the cost of water purchased by public utility did not rise to level of an emergency justifying an interim 
rate increase, as would allow public utility to impose surcharge to recover water expense, although surcharge at 
issue was subject to a "true-up" after a determination of final rates, where utility failed to post a bond, and utility and 
the Arizona Corporation Commission did not undertake a full rate hearing. Residential Utilitv Consumer Office v. 
&moa COID- Comh (ADD. Div-1 2001) 199 A r k  588.20 P.3d 1169. review denied. Waters And Water Courses 

203(11) 

Interim rate making for public utilities by the Arizona Corporation Commission requires an emergency situation, the 
posting of a bond, and a subsequent full rate case in order to comport with the constitutional mandate that rates be 
just and reasonable. Residential Utility Consumer Office v. Arizona Corn. Comh (ADD. Div. I 2001 ) 199 Anz 588. 
20 P-3d 1 169, review denied. Public Utilities 130 

The Arizona corporation commission may grant interim rate increases as an exercise of junkdiction over the rates of 
public service corporations. 0p.Atty.Gen. No. 71-17. 

The corporation commission may approve interim rates only upon a finding that an emergency exists. 0p.Atty.Gen. 
NO. 71-17. 

No notice of proceedings held on application of public service corporation for interim rate relief need be given to 
any person; the corporation and commission are only necessary parties to such proceedings. 0p.Atty.Gen. No. 71- 
17. 

- 22. ---- Automatic adjustment or elevator clauses, rates and charges 

The Arizona corporation commission has jurisdiction to authorize. the use, by electric and gas corporations under its 
jurisdiction, of automatic adjustment, or escalator, clauses. 0p.Atty.Gen. NO. 7 1-1 5. 

Initial approval of an automatic adjustment clause must be accomplished in accordance with constitutional and 
statutory provisions and commission rules and practices governing procedures to be used in the authorization of 
general rate increases. 0p.Atty.Gen. No. 71-15. 

- 23. - Evidence, rates and charges 

Testimony from Corporation Commission's senior rate analyst that public utility's use of deferred income tax assets 
to increase the rate base was unfair to water customers who had not received the benefit of the lower capital costs 
that would have been realized had the utility used its approved depreciation rate supported Commission's rejection 
of utility's proposed deferred income tax assets. Turner Ranches Water and Sanitation Co. v. Arizona Corn. Com'n 
(Am- Div- I 1999) 195 Ariz 574.991 P.2d 804. as amended. Waters And Water Courses 203(6) 

Testimony from Corporation Commission's senior rate analyst that recommended depreciation rates were based on 
weighted averages culled from studies conducted by numerous water utilities and that the 30-year life expectancy 
reflected in the staff-recommended 3.32 percent rate was more realistic than the 20-year life expectancy reflected in 
the public utility's proposed five percent rate supported Commission's adoption of staff-recommended depreciation 
rate. Turner Ranches Water and Sanitation Co. w. Anzona Corn. Comh (ADD- Div.1 1999) 195 An-z. 574.991 P.2d 
804, as amended. Waters And Water Courses 203(6) 
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In ruling on application for rate increase by water and sewer utility, corporation commission did not abuse its 
discretion when it adjusted downward utility's cost of acquiring equity capital for its water division to reflect 
reduced investor risk from its equity-rich plant. Litchfield Park Service Co. v. Arizona Gorp. Com'n (ADD. Div.1 
19941 178 Ariz. 431, 874 P.2d 988. Municipal Corporations 
203(11) 

712(8); Waters And Water Courses 

In ruling on water and sewage utility's application for rate increase, corporation commission did not act contrary to 
prior decision in reducing amount of common equity from 68.6 to 51.8 percent; prior decision did not address 
whether excluded portion of plant should be considered in determining equity component. Litchfield Park Service 

Co. v. Arizona Corn. Com'n (ADD. Div.1 1994) 178 Ariz 43 I .  874 P2d 988. Municipal Corporations 7 12(8); 
Waters And Water Courses 203( 11) 

Corporation commission in ruling on requested rate increase by water and sewer utility did not err in excluding 
unused portion of sewage plant when calculating capital structure after excluding unused portion of plant from 
plant's rate base. Litchtield Park Service CO. v. Arizona Corn- Com'n (ADD- Div.1 1994) 178 Ariz 431, 874 P-2d 
- 988. Municipal Corporations 712(8); Waters And Water Courses 203(11) 

The acceptance of evidence presented by one person over that presented by another is not necessarily decisive in 
rate matter because the weight given any of the evidence is within the corporation commission's discretion, so long 
as that discretion is not abused. Citv of Tucson v. Citizens Utilities Water Co. (ADD- Div. 1 1972) 17 ArizA~p. 477, 
498 P-2d 551. Public Utilities 165 

- 24- Review, rates and charges 

lo 

On appeal, Court of Appeals would not reverse Corporation Commission's decision, in telephone local exchange 
carrier (LEC) rate case, refusing to recognize for ratemaking purposes carrier's accounting change from cash to 
accrual basis for employee postretirement benefits other than pensions and life insurance (OPEBs), despite 
contention that disallowance was arbitrary, unreasonable, and unsupported by substantial evidence; whether to 
subject present ratepayers to substantial cost of transition to accrual accounting or to subject future ratepayers to 
foreseeably increasing costs of cost accounting was uniquely a policy decision, constitutionally entrusted to 
Commission, and not one that courts had authority to preempt. US West Communications. Inc. v. Arizona  cor^. 
Com'n (App. Div.1 1996) 185 Ariz. 277.915 P-2d 1232, reconsideration denied. Telecommunications 986 

Hearing officer's statement following hearing on utility's application for rate increase that briefs should include 
identification of all issues did not bar corporation commission from addressing issue of treating utility's sewer and 
water divisions as separate entities for calculation of utility's income tax expense; hearing officer did not indicate 
that failure to include issue would bar it from consideration. Litchfield Park Service Co. v. Arizona Corn. Com'n 
(ADP. Div. 1 1994) 178 Ariz 431 ~ 874 P.2d 988. Municipal Corporations 7 12(8); Waters And Water Courses 

203(11) 

On appeal from decision of Corporation Commission on issue of just and reasonable classifications and rates, 
superior court may not reweigh evidence or substitute its judgment for that of the Commission; rather, 
Commission's decision may be disturbed only if it is not reasonably supported by evidence, is arbitrary, or is 
otherwise unlawful. Tonto Creek Estates Homeowners Ass'n v. Arizona Corn. Corn'n (ADD. Div.1 1993) 177 Ariz 
49.864 P-2d 1 OS I. Public Utilities 194 

Even if state Corporation Commission's regulatory power was restricted to its rate-making function, court had to 
give deference to Commission's determination of what regulation was reasonably necessary for effective rate- 
making. Arizona Corp Com'n v- S t a ~  ex rel. Woods (1992) 171 Ariz. 286.830 P.2d 807. Public Utilities - 194 

State corporation commission is mandated by this section to set fair rates of return on fair value base of public 
service utilities and such function cannot be performed by judiciary; thus, judicia1 review, albeit in trial de novo 
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situation, is limited to determining whether commission's decision was supported by substantial evidence, was not 
arbitrary and was not otherwise unlawful. Arizona COT. Commission v. Citizens Utilities Co. fARR- Div.1 19781 
120 Ariz 184- 584P-2d 1175. Public Utilities 129; Public Utilities 194 

Trial court's review of decision of state corporation commission setting fair rate of return for electric utility is 
limited to determination of whether commission's order is supported by substantial evidence and thus not arbitrary. 
h-mna Gru- Commission v- Citizens Utilities Co. (ADD. Div.1 19780 120 Ariz 184.584 P.2d I 175. Electricity - 11.3(7) 

If electric utility introduced evidence of inflationary conditions in county in 1976 in order to defeat order of state 
corporation commission entered in 1973 setting rates for utility, court would be usurping role of commission in 
setting rates. Arizona Gwn Commission v. Citizens Utilities Co. (Am. Div.1 1978) 120 Ariz 184.584 P2d 1175. 
Electricity e 11.3(7) 

Scope of appellate review of superior court decision on review of rate-making decision of the corporation 
commission is coextensive with the superior court's scope, with the exception of hearing new evidence. Citv of 
Tucson v- Citizens Utilities Water Co. (ADD. Div.1 19721 17 Ariz&~. 477.498 P.2d 551. Public Utilities 
194 

Rate-making power of corporation commission is subject to judicial review as long as the review is limited to 
whether findings and conclusions of commission are supported by substantial evidence and are not arbitrary or 
otherwise unlawful. Ariu#la Cora. Commission v- Suuerior Court In and For MaricoDa Countv f 1971 ) 107 Ariz. 
24,480 P a  988. Public Utilities 183; Public Utilities 186 

Rate-making by corporation commission is legislative function and, as such, is not subject to review by special 
action writ in nature of certiorari in superior court. Arizona Corn Commission v. Superior Court In and For 
Marimua CoUntv f 1971) 107 Ariz, 24.480 P-2d 988. Public Utilities 1 2 0  Public Utilities 197 

In action by power company against corporation commission to challenge rate reduction ordered by commission, 
trial court could not weigh evidence and make finding of fair value of company's property but could consider 
evidence only for purpose of determining whether the commission, in its finding of fair value, acted unreasonably in 
that their finding did not have substantial support in the evidence, was arbitrary, or was otherwise unlawful. Simms 
v. Round Vallev Lizht & Power Co. (1956) 80 Ariz 145.294 P.2d 378. Electricity 11.3(7); Public Utilities 

194 

- 25. Certificates o€ public convenience and necessity, generally 

Earlier appeal concerning whether Corporation Commission unlawfully promulgated its rules allowing 
telecommunications providers to apply for certificates of convenience and necessity which would grant them the 
right to provide competitive local and intraLATA telecommunications service, and whether some of the rules 
violated a contractual right of non-competitive local telephone service provider, involved different issues from, and 
therefore did not preclude on res judicata grounds, a subsequent appeal after remand regarding whether the 
Commission unlawfully applied the rules by failing to require fair value rate base determinations from competitors. 
US. West Communications. Inc. v- Arizona Corm Com'n (Auu. Div.1 2000) 198 Ariz. 208. 8 P.3d 3%- review 
granted, vacated 201 Ark. 242,M P.3d 351. Telecommunications e 91 1 

Non-competitive local telephone service provider had standing to bring action alleging that Corporation 
Commission violated state Constitution by failing to require fair value rate base determinations from competitors 
and violated equal protection by failing to impose carrier-of-last-resort obligations on competitors; possibility of 
harm to provider was not abstract because competitors were recruiting customers and competing for local and 
intraLATA telecommunications business unconstrained by the procedures and obligations with which the provider 
had to comply. US. West Communications. IJIC. v. An-zona Corn- Com'n (ADD. Div- 1 2000) 198 Ariz. 208-8 P3d 
396, review granted, vacated 201 Adz. 242.34 P.3d 351 - Telecommunications 906 

1 -  
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a Non-competitive local telephone service provider was not required to exhaust its administrative remedies by 
applying for a competitive certificate of convenience and necessity before bringing an action alleging that 
Corporation Commission violated state Constitution by failing to require fair value rate base determinations from 
competitors for local and intraLATA telecommunications business; there was no administrative remedy because any 
application by provider for the same unconstitutional treatment afforded to competitors would have been futile. 
West Communications, Inc. v. Arizona Corn- Com'n (ADO- Div.1 20oO) 198 Ariz 208.8 P-W 396% review granted, 
vacated 201 Ark 242.34 P.3d 35 1. Telecommunications 902 

Corporation commission was estopped to deny validity of a certificate of public convenience and necessity because 
of a defect in certificate's renewal or issuance in 1928, where commission knew of defect in filing of application, 
commission expected certificate to be used by applicant and its successon in interest and recognized by the public, 
petitioner, which came into possession of the certificate after a series of transfers approved by commission, lacked 
knowledge of any defect in certificate, relied upon certificate, and would be prejudiced by cancellation of the 
certificate, and there would be no threat to the sovereignty of commission in upholding validity of the certificate 
commission had issued, renewed and transferred for over 50-year period. Freightwavs, Inc. v. Arizona Corn- 
Commission (1981 ) 129 Ariz. 245.630 P-2d 541. Estoppel - 62.2(2) 
Trustees of town of Chloride had to have a certificate of convenience and necessity to operate a water works in the 
community. 0p.Atty.Gen. No. 63-87-L. 

Tow trucks in sheriffs rotation call list had to have a certificate of convenience and necessity issued by state 
corporation commission. 0p.Atty.Gen. No. 61 -72. 

- 26. Licenses 

Where common motor carrier, who holds certificate of convenience and necessity issued by corporation 
commission, ventures forth mantled in its certificate of convenience and necessity and undertakes activities beyond 
realm of its certificate, it must cany same credentials required of any other, such as license to act as contractor, since 
certificate of convenience and necessity is not carte blanche passport into every desired endeavor. Tovrea v. San 
Xavier Rock & Sand Co- (App. 1966) 4 A~~LADD. 91.417 P2d 725. Licenses 1 l(5) 

Fact that common motor carrier had certificate of convenience and necessity issued by corporation commission did 
not excuse him when, as a subcontractor, he entered into contract with contractor engaged in highway construction, 
from complying with A-RS. 5 32-1 153 providing that no contractor shall act as agent or commence or maintain any 
action for collection of compensation for performance of any act for which license is required without alleging and 
proving that he was duly licensed contractor when contract sued on was entered into and when alleged cause of 
action arose. Tovrea v. San Xavier Rock & Sand Co. (ADD. 1966) 4 Ariz-App. 91,417 P.2d 725. Licenses 
39.43(2) 

- 27. Contracts-In general 

The word "form" within this section authorizing corporation commission to prescribe the forms of contracts to be 
used by public service corporations, means arrangement, especially orderIy arrangement; the way that something is 
put together; pattern; style; distinguished from content, and under such provision commission may determine the 
outline, designate arrangement of topics to be incorporated therein, and specify their style or pattern, but may not 
prescribe the content, that is, the specific contractual provisions to be agreed upon. ADDkation of Tnco Elm. Co- 
OD.. Inc. ( I  962) 92 A r i ~  373.377 P.2d 309. Public Utilities w 1 15 

Where proposed contract with electric co-operative was rejected by corporation commission under supposition that 
it involved an area of service outside temtory in which cooperative was authorized to operate, and under decision of 
supreme court the basis for commission's decision had been rendered untenable, and commission found no other or 
valid reason to disapprove the contract, cooperative was entitled to have contract approved. ADdication of Trim 
Elec- Co-op-, Inc- (1962) 92 Ariz. 373.377 P.2d 309. Mandamus 87 
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Where in consolidated applications which preceded order of corporation commission disapproving proposed 
contract with electric cooperative and awarding territory involved to an electric company, no issue was tendered or 
made as to whether cooperative's certificate should be amended areawise, such issue was not before the commission, 
and it had no jurisdiction to delete an area then being served by the cooperative from its certificate of convenience 
and necessity. Amlicition of Trim Elm. c0-00.. Inc- (1 %2) 92 A r k  373.377 P.2d 309. Electricity 8.1(3) 

That proposed contract with electric cooperative involved some 24 sections of land, only 13 of which were within 
area requested by cooperative in its application which had been submitted to corporation commission for decision, 
did not warrant disapproval of contract, where none of subject land was within one-half mile of any service line of 
private utility, entire development project proposed under contract was within rural areas and within region which 
cooperative was entitled to serve under terms of its then existing certificate of convenience and necessity, and even 
if cooperative had no right to serve in territory which it did not request in its application for delineation, it would 
nevertheless have a right to extend its service into territory contiguous to its requested boundaries under A.R.S. 5 
4028 I .  Application of Trico Elec. c0-00.. Inc. (1 %2) 92 Ark 373,377 P a  309. Electricity 8.1(3) 

The construction of a option agreement between public utility and electric co-operative for the purchase of electric 
transmission and distribution lines and facilities and all water distribution properties was a judicial function and the 
courts rather than the corporation commission have jurisdiction to determine validity of such agreement, although 
eventually the contract of sale if valid must have the sanction and approval of the corporation commission before it 
becomes effective. Trim E k .  C o a x  v- Ralston (1%) 67 Ariz 358,196 P.2d 470. Constitutional Law e 72 

This section empowers the corporation commission to enter into contracts with the federal power commission for 
co-operation under the Federal Power Act, 16 U-SCA. 6 797, without direction from legislature. Garvey v. Trew 
(1946) 64 Ariz 342 170 P.2d 845, certiorari denied 67 S.Ct 297.329 US. 784.91 LEd. 673. Administrative Law 
And Procedure 323; Public Utilities 115 

Dispute arising from contractual agreements between a railroad and a private, industrial shipper over operation of a 
carpulling device used in loading and unloading operations by shipper is of a private nature between parties to the 
contract, and, therefore, relief, if any, must be sought in courts, not before the corporation commission. 
0p.Atty.Gen. No. 76-5, p. 97,1976-77. 

- 2775. -- Tortious interference contracts 

Genuine issues of material fact existed, under Arizona law, as to whether letter and telephone call from a member of 
Arizona Corporation Commission, and telephone call from Nevada governor, affected decision by Board of 
corporation to reject prospective buyer's merger offer, precluding summary judgment for successful bidder in 
prospective buyer's action for tortious interference with a business relationship. Southern Union Co. v. Southwest 
Gas Corn-. D.Ari2-2002, 180 ESupP.2d 1021. Federal Civil Procedure 25 15 

Genuine issues of materia1 fact existed as to whether alleged conduct by assistant to member of Arizona Corporation 
Commission, together with that of other defendants, caused corporation to breach its Standstill Agreement with 
prospective buyer and terminate business relationship with that buyer, precluding summary judgment, under Arizona 
law, for assistant in prospective buyer's claims for tortious interference. Southern Union Co. v. Southwest Gas 
Gorp., DAriz2002.180 ESm.2d 1021. Federal Civil Procedure 25 15 

- 28. Mandamus, contracts 

Where electric cooperative was entitled to have proposed contract approved by corporation commission, supreme 
court would, by mandamus, require approval of such contract to reinstate and secure to cooperative the right it had 
to full use and enjoyment of its certificate of public convenience and necessity, which included the right to enter into 
contracts with customers to provide electric service, pursuant to law and existing rules and regulations of 
commission. Amlieation of Trim Elm. CCFOR-~ Inc. (19621 92 Ariz. 373.377 P.2d 309. Mandamus 87 
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A R S .  Const. Art. 15 5 3 

Where electric cooperative was entitled to approval of proposed contract with area developer, in view of present 
la 

urgent need of devLloper for power, the serio;; financial'lois it had suffered and would coninue of suffer byreason 
of delay, the public aspect of questions presented, and long and costly procedures inherent in ordinary processes of 
appeal, there was no plain, speedy and adequate remedy at law, and hence remedy of mandamus was available to 
developer and cooperative to require the corporation commission to approve the contract. ADplicabon of Trim Elec. 
cO-00.. Inc- (1962) 92 Ariz 373.377 P.2d 309. Mandamus 87 

If the effect of either of orders of Arizona corporation commission in disapproving proposed contract with electric 
cooperative and in issuing amended certificates of convenience and necessity was to defeat or usurp jurisdiction of 
supreme court where proceeding had been commenced for mandamus requiring commission to approve or show 
cause why commission should not approve such contract with cooperative, or to render any judgment to be entered 
by supreme court nugatory, such order would be void. AooliCation of Trim Elec. Co- DO.. Inc. (1962) 92 Ark. 373, 
377 P.2d 309. Electricity 8.1(1) 

- 29. Common carriers 

Arizona is committed to the doctrine of regulated monopoly in the area of common carriers. Arizona Corn. 
Commission v. Suuerior Court In and For MaricoDa Countv (1969) 105 Ariz. 56.459 P.2d 489. Carriers 1 

Under this section and Const Ah 15,B 2 and Civ. Code 1913,s 2277 et seq. (see, now, 5 40-201 et seq.), it was 
obligatory upon common carriers to accept and transport between points within state privately owned equipment of 
circuses under rules, regulations, and rates, when reasonable and just, prescribed by corporation commission, 
although carrier had not filed with commission rates therefor. Southern Pac. Co. v. State (1917) 19 Ariz. 20.165 P. 
303. affirmed 39 S.Ct  313,249 U.S. 472.63 LEd. 713. Carriers 39 

The November 25, 1980 amendment of Const An 15.8 8 2 and JQ defining "public service corporations" and 
"common carriers" removed corporations engaged in carrying persons or property from the definitions of "common 
carrier" and "public service corporation" and, thus, from the constitutionally-based jurisdiction of the corporation 
commission, but, on question whether legislature could constitutionally direct the commission to continue to 
regulate motor carriers as common carriers and public service corporations after the amendment of the constitution 
in view of legislative intent to have commission continue the regulation until July 1, 1982 in accordance with Laws 
1979 Ch. 203, 6 15, commission should continue to exercise authority over common carriers until such time as a 
court might otherwise direct. Op.Atty.Gen. No. 181-019. 

e 

Certificate of convenience and necessity would be required for operation of bus which, following irregular routes, 
would pick up and discharge passengers upon presentation by passenger of complimentary pass issued by business 
firms situated along the irregular routes, where, at prearranged intervals, bus operator would present complimentary 
passes to the business establishments for reimbursement at a prearranged figure. 0p.Atty.Gen. No. 64-30-L. 

State corporation commission had authority to make reasonable rules, regulations, and orders governing contract 
carriers of passengers and property. 0p.Atty.Gen. No. 61-45. 

- 30. Cooperative utilities 

Rules promulgated by Corporation Commission, which set forth mechanism that allowed cooperatives made up of 
public service corporations to recover "stranded costs,'' Le., investment sums lost due to competitive pricing in 
electric industry, were authorized by commission's constitutionally mandated rate-setting function, and did not 
improperly supplant constitutional compensation for taking of property. F'helos Dodpe Corm v. Arizona Elec. 
Power &-OD.. Inc- (Avo. Div-I 2004) 207 Ariz- 95. 83 P.3d 573, amended on denial of reconsideration, review 
denied. Electricity 1 1.3( 1) 

Cooperative utilities are subject to jurisdiction of state corporation commission. 0p.Atty.Gen. No. 61 -43. 
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A.R.S. Const. Art. 15 6 3 

Cooperative utility must receive a certificate of convenience and necessity from state corporation commission prior 
to providing utility service to its customers, and, if the cooperative's articles of incorporation indicate that its intent 
and purpose is to serve only its members, cooperative must be certified to serve only its members in the certain area. 
Op.Atty.Gen. No. 61- 43. 

A. R. S. Const Art. 15 8 3, AZ CONST Art. 15 Q 3 

Current through Find of the Forty-Seventh Legislature, First Regular 
Session (2005) 
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' 0  
Fit, any payment such as this, if d d c r t d  a past of theemployee's salary, 

is an iUe@ withhotding under the prooisions of ARS 6 2335!.B, which readsas 
fdlawr: 

"B. The state, and each political subdivision, department, Mtu- 
tiOn, agency, c6atractof, m m p y  01 corporation mentioned in mbstctSn 
A of this section, dull, on each of the rtgukr paydays pay to its em- 
phyees, in lawful money of tbe united States, a m negothbtG bank 
checks payable on d d  and beviag c y e ~  date with the payday, or with 
the written coosent of the employee, by deposit on the payday to the 
employee's credit i t  a bank of his *ice doing bwiness m Aritona and 
which Q a mGmbec of the ftdarl deposit insuraoee oorpoxation, all waw 
due the employees up to such date, exaept: 

"1- la case of employexs remaking in the &ce of any spcb 
employer, wages for not to exceed fnre days labor may be withheld. 

In case of cxatifiited empbyfxs of school dktricts under 
contract pursuant to b 15-443 m d  duid anployey the annual salary 
may be prorated m any number of payments, and dl such payments stin 
due at the dose of the schoolyar may be paid m a  hunp sum." 

"2 

Although this statute daws teach- to spread their pay ma a tweIvc mmth 
puiod, it still prohiits the withholding of salary except under the strict teams of the 
statute. 

Sccond, assluning arguendo that some thtary d e r  than salary d d  be ad- 
nnced to jusiify this type d bonus, it would Dtin be prohibited because of legislative 
60% Cltapter 4, Title 15 and Article 1, Chaptet 5, Xtle 38, Arizona Revised 
Statutes, provide for fetiraneat benefitt as well as the withdrawal of funds pior to 
rMiraacnt In addition, ARS J 15-1198 permits schod cmpIoytes to participate in 
ftdent annuity prognmt Fmtherm~re, we note that ILRS- 5 15-1198 speci!iaJly 
prohibits the sd10d  si^%^ frbm contiiiiting p ~ W c  money to the annuity p m  
grams. We think that the docbine of upre#b u n b  est excfusio olteriks preludes 
the school dishkt from mrupplanenting these statutory programs with a baaus sys 
tem of its own- Since the bonus -not be put of the ~nployee's salary schedule, 
and it does not conform to the retirement and annuity statutes, it would be a gift 
of dirtrict property. 

Far these masons, it is our opinion h i t  the school districts are precluded 
fram setting up bonus phns such as the one y w  described urd, because such p n  

are prohiited, om opinion ranaim the sune, rtgardless of baard @cy as to 
priofzmiacredik- 

Opinion NO, 71-17 (R-52) May 25,1971 

REQUESTED BY: THE HONORABLE RUSSELL WILLIAMS 
Chairman 
Arizona Corporation Commission 

- 4 3 -  



QvEsnONS: 1. Does the Arizona Corporation C d  
sion have jurisdiction to grant, to a 
public d c e  Carporation, an interim 
rate increase to be effective until &e 
Commission establkhes ''permanent" 
rates and charges for the corporation? 

ANSWERS: 

ZWhat procedural requirements must the 
Commission observe in the granting of 
interim rates? 

3.Mnst the grant of interim rates be p m  
ceded by a finding of the fair value of 
the property of the corporation? 

4- Under what conditions may the Arizona 
Corporation Commission &rant mtaim 
rate increases? 

1. Yes. 

2- See body of ophion, 

3. See body of opinion. 

4, See body of opinion. 

'Interim", %JIY&" or u e m e q y ~ "  ntes are rites or rate ~dr-ter 
goveining charm to be made by a puMic senice corporation pending the setting of 
' m a t "  rates by the gavenUnenEal agency charged with that xxspomiity, 
Interim rates are emptoyed to fill a hiatm d i c h  OCC~LS between the time that ex- 
isting rates being charged by a pbKc Service corpMation have been invatidated by a 
court or have been determined by the appropate regnlatory body to be confiscatory 
of the corpOratioa's property, and the time that permanent rates wfiich produce a 
fairreturnazeestablished- 

It is wen estabiished in that when the rates oia pu~ic servrce corpo 
ration have been detuntined by a court to be confitcatory, the court may authcxize 
the corpontian to ret interim rates, under bond, to be charged u ~ t i l  the Commisskm 
establishes seasonable rates. Aritorrn Cbpomtitm Cbrnmkion v. Mountain States 
Td&one & Telegropk Co-. 71 Ariz, 404,228 P.2d 749 (1951) 

Tbe p r i q  quesrioa to wliich this opinion is addressed is whether the Car- 
pontian Comroissron itsdf has jurisdiction to esfabkh i n t e h  ntes under catain 
C0nditiox.s if it finds thit the torporation b r d n g  a codiscatory rate of retanr 
umk its presePt ntc ocheduf~. Thir opinion is l i i ted to a discussion of the 
I e y  of the Commiszion's raising a rate on an inttrim basis We express no 
+ion 00 the kgrlity of lowering a rate on an interim basis 
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ARer a discursion of the fortgaing auutharities in Opinion No. 7f-15. wecon- 
duded that the Ommission p p e d y  may excrcjlt its constitutional ntmnakkg 
fundions by authoribng the nse, by pubtic s e d x  cOrpartions, ofautomatk ad- 
justmmt clauses. We d s ~  stated in opinion No. 71-15 that the Commissionss broad 
and exctusiPe legisltti*e poum to choose the modes by wbkh it cstablkhes mtcs 

'*- . - should be colutrned brondly mou& to p&it the Commission 
to avail itself ofamcep &and procedprer whicharedavisbd from time to 
time to permit~eciivcutilityregulatioa and to keep pacewith cansfantly 
changing economic and social  conditio^" 

In ouf opim'on, the reasqming used and authmitks cited in Opinion No. 71-15 
apply with equal fonx to the auLorizalion of interim ntes by the Connnisdan, 

Use of interim tam by ratemaking Wa has long been employed by such 
bodies and has received court approval fa many years. The Oklahoma Supreme 
Court, m A4us-e Cla & Efectrk Co., 81 OHa. 176, Is6 P. 730 (1920), fwbd 
inbaent authority in the Oklahoma Corporation Commijdion to establish interim 
rates: 

"Appellant contends that said ordm is h a l i d  for the reason that it 
is temporary and experimental, and was put into effect only until sld~ 
time as the cammission could secure data upon which to make a valuation 
of the property of the company and a pnmanent schedule of rates, and 
bectuse the order goes beyond the compkint in p d b i o g  fates foa Ft. 
Gibson, m d  for the further reasons that the evidence fa i  to sustain the 
order- 

"Ibe f d  conrtntion stn'lres at the very foundation of the fttnda- 
mental law creating the cornminion and derming its duties. all4 if SUS- 

tained, must work a result quite os surpridng and disastrous to the appei- 
lant as to the pat~onr d the company and the general public, fop, it Uyc 
ComnrisSiOn wexe limited to prescriig ratcs to mrhnccs wbcrc it had 
nndc n complete inventory and valuation. thue COUU be little or no retief 
from rzpidiy zluc?uating p&xs brought about by m i  mnditions and in& 
dent to the rccanstructiun period. 
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"This contention of the appelhnt faas to take into amsideration 
the purpose for which the commission was created and the powers COR- 
ferred upon it though the Constitution and the laws eaacted by the 
LiegLhture. The corpora ti^^ Commission was ueated and endowed with 
Iegistative, executive, administn tive, and judicial powen. [Citations 
omitted] 

+ + +  

The legislative powers of the Corporation Commisdoa over mtes is 
thedore not c o n f i i  to presaibii perruanent schedules, but may be ex- 
ercised as the exigenciff of tke times and chrngirrg CODdifioN demand. 

"State Pubk Utilities Commiaiom have germdiy recogniztd and 
sanctioned temporary rates to meet emergencies, 01 determine by wtperi- 
ment or trial what ntes would be just, and such rates have been common 
during the war and the prestnt rezomtmctia times It would be im- 
pnctiable to attempt an exhaustive list of such cases, but the following 
are typic& [Citations omitted.)" 186 P. at 731-32. 

A c d .  EmOtr v- Empire ffatu?nl Cos CO., I23 Knd 558. 256 P- 114 (1927); 
~ l e s v ~ e  v. Cbqmntrion Cimnkim, 82 Okla. 160.199 P. 3% (1921); Omaha & 
Oauner? Bluffi street Railway 0. v- Nebraska State Purknwy (hmnssz - 'un,lO3Neb- 
695,173 NW- 690 (1919)- 

The statutes pertaining to the commission's powers over rates and ehvges are 
wdtten broadly enough to permit the Comnnrso .ntochoosethemannerofgiviag 
effect to the powers granted- See ARS. S i 40-203,40-250,40-251,40-365, and 
40-367- 

As suppart for the proposrtion that the praviSiont of Title 40, Arizona Ra 
vised Statutes, do not COnfIict with exercise by the C o d - o n  of the power to 
estab- interim we note that the Snpreane Court of Illinois has held that a 
statute substantiany simitar to k R X  !i 40-367 (whid~ authorizes the Comtllission to 
&ow changes m rates to be effective without 30 days' notice) is suffit5ent authority 
far the lllinoIs cormnksion to pant interim rates. chiingo Ruilwnys Co. P. City of 
mego, 292 IIL190,126 N E  585 (1920). 

Thus, we find no eviiknca of legislative intent to preclude the Commission 
f r m  estabfishing intaim rates. In any event, an attempt by the wlatme to pro- 
hibit the use of interim rates by the Cammission would be an unconstituiional mtex- 
ference with the Cornminion's exdusivc ratmaking prerogaiives See Ethmgton v. 
Wtigirt, .cupm_ 

By virtue of the Mounrrrin States Tdephme case, arpm, the Arizona courts 
may authorize a public sezvicc coxporatjon to fix its own ntes on an interim basis 
after existing ntes have been invalklatul as con6scatory- If the courts and the 
capontion have this poftrea; u fort-uii, the govemnental body #g hIl and 
exclosive legislative pawex to set ntes must have discretion to determine that an 
existing sate is confiscatory urd that intedm rites should be established- 

i -  

The California Public Utilities Bmmission, during harings on a rateillgease 
application by Pacific Telephone & Tdegraph Company, granted an intedm nte in- 
crease after presentntim of the appiicant's case but before the intervenmr had been 
given a chance to -ne of to present their own evidence. Re llit Paafic 
Telephone & T&gr@ Co-. 78 P,U.R (NS)491 (1949). ?hc Cammission invoked 
the faowing rule of Ian m rejecting the mtemenors'clxaUenges to the cammission's 
jurisdiction to institute intelim rates 
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In Ikqmtmcmt of k w  opinion No. 71-15,&reantly observed that, althougl~ 
at present there art no constitutjonal or strtptcay quirememts that no- of, aad 
opportaaity to be heard at, genecal ratwnakhg procetdinkr be given to cmmmws, 

". . because of many recent judicial decisions recognizing mcreased 
mdividd d&ts vis4vis corporations and govenunentaf e a t i t k ,  we have 
pnviously rdvised tht Commission that in t4e fbture courts may reverse 
thdr stand and hold that utitity cmmnwss do have a consthtional right 
to notice and opportunity to be heard m g a d  ntofaisg proceedings" 

Assuming, ~yd, that consumem have the ngbt to notice and opporhmfty 
to be hard in geaeral ratemaking proceeding, m ?tar e o n  such a right does not 
extead to .iaterim nte woceedi~gs, at least if the coaamlsn -011 limits the granting of 
i n t d  sates to situatiorrr of trne emergency (as disemsed at length in answer to 
Question Foar), 

In a true emagency situation thc n d t y  fw giving a pubk service c0rpor;t 
tion iaterim rate reiief would, in our opinion, Outwreigh any penon's right to be hevd 
in rate procxedbrgs, for the followingrrasom. 

Fmt, to permit such intervention would have the effect of negating the bene 
fit of i n t h  mtc relid, the rationale for allowing mteaim rate refief being that the 
company needs immediate, emergency relief to avdd serioru damage. (See answer 
to Question Four.) If internention were permitted, in all h i a d  the proceedings 
would be so protracted that the needed defc0nId not be given More than fifty 
years ago the ntinois Supreme Court, in the chicago Raawqys case. svpr4 recognized 
that pceedittgs to det- whether p b k  d c c  corporatiom need emergency 
rate dief cannot be based upon the fun investigation and m g s  normally pre 
d n g  the establishment of ptrmanent rates: 

Tomplaint is made that the city was not given a reasonable oppor- 
tunity to be heard and to have a full and fair investigation. The City a p  
peared and protested agamst proceeding with the hearing on the ground 
that there sh~ukl be a full imesfigation and that the books of the company 
should be p r o d u d  showing the cxpcnditnres made by the petitioners, 
and ea& of them, for the past 12 yean for maintenance, repairs, srkria, 
dividends paid to the stockholders, and all other matters bearing on the 
detemirtllion of a rawnable nte. The attitude of counsel for the city 
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&condly, interim rate poccaxk~ may be condpcted Q pmtc becausean 
interim rate order provides that, in the went pcmranent sates are estab6shed whi& 
are lower than the intedm xates, the d e  amount cdlected under the interim 
rates must be refnnded to the C O I I S I I ~ -  

However, if interim rate dief b p t c d  in non-emageacy SitaatiOm, TR 
anticipate that courts may h d  the corpomthk need for ate reiied is not parnoant 
to the consanrers'rigbt to notice and opportnmity to beheard,m which event ex 
pmtcinterimrateproceedjngswoddbeim;rli& 

Astbtcommpsl - 'on is wdl aware, the detcrmma - tion of fair value foeows 
lengthy praxdings invdving m most cases a 'battle of the wpcdts" oyer approni- 
ate accoua- depredation and argioening methods. The deteamination of fair 
value is a matter of judgment for the Commission, which weighs the van'ou expert 
qsnkms. 

Under ARS S 4U-251 the Camlrtission's findings dating the d o e  of a pubiic 
service ccapoxation's property " . - - shaU be reduced to wding and certified mda 
the seal of the CDIRmiSSion." A-R-S 5 40-251-B- Subsection C of that statute 
provides: 

'"Be original ur suppIementaI fmdings, so made and filed, when propfy 
e d  under seal, shall be admitsrwe m evidarce in any action, pro- - or hearing before the commision or any court m which the corn 
mission, the state, or any oficer, department or iostitation thereof, or any 
county, city, municipality or 0 t h ~  M y  politic, and the corporation If- 
fected, is inte.rested, whether arising under the provisions of this artidc or 
otherwise. Sudr ji?zdings, when raaived m evidence m any action 01 
proceeding arising nndm this article, shall be conchsive epkfence of the 
f e s  therein stated as of the  &res themin stated u d e r  conditiow then 
exuting. and such fucfs nnry only be rontmverted by drowing a subsequcnr 
change m M t b n s  beuring upon the focts t h e h  determined (Em- 
phasis supplied.)? 

In dl probaBiIity in a~ ex pmle d e  pra'etdng, the Onry avaibbie evidence of 
propaty vaiuation will be the opinions of the corp01;rtion's expert witnesses At 
the thne of the final rate hearing. however, experts s p o m d  by the CommEm'on 
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sbf€ ox intervemzs may reacb very a e m t  condUsiom, even &on& all experts 
the samenw dataand test period. If the conurtlss - 'onhasnrdefbdingsof  

oroperty Mfuation at the time af the inteajm n t e  proadin& it may be precluded 
dming the permanent rate pmcding from coopidedng testimony of d e r  experts 
who have readred diffexcnt conclluions from the same test period data, absent a 
showing of 'chaogpd chtcumrtam CeS" 

For the foregoingIc;rrosu, we think the Cwnmissim would beiaadvised to 
make, at the time of an mtedra zatc procteding, written fmd@ as contcmpbtcd in 
ARS S 40-251. Furtbamole, we find no I@ requhmart  that a "tempaa~~ fair 
d e "  be estabhsbed - prior to the estabtirhment of interim rates. For example, in 
Mauntah States Tekphme, supp no fiir d e  bad been cstabiished foa the corn- 
pany prior to the setting of intcxim rates. See atro Bskogee Cos & Hemic CO. 
v- Sme, arpm 

We do not wish to imply, however, that inteaim rate dtterxninatiom should' 
be made without refemme to theualua.fion testimony oftbe company and any otha 
devant testimony the Comnass * -onmaypermit- 

In ansum to Questian Four, in our opinion the commission may approve 
mtmim rates only upon a finding that M emerkency acids- 

-* * * under our mnstitution as interpreted by this court, the commission 
is required to find the value of tbe company's propeaty and use such 
finding as a rate base for the pnrpose of Catcatating what are just and 
reasonable rates" 80 Ariz at 151. 

Only if the Commigioa finds that an emergency exirts may it approve general 
changes m the rates of a public serVjce carparation withont 6rst establishing, m an 
appropriate proceeding, the fhir value of the co~poration*s property. 

Furthermoxe, the commisson has, as a matter of policy, recenfly recognized 
the tight of COILPU~EIS to have a#equate notice of, and to  m a p a t e  fblly in, general 
ratemaking proceeding. It would bt contmy to this Poticy for the Commission to 
grant interim r a t s  ex pmte, without f d  linding the existence of an ernergeacy- 

Finally, our xcsearch indicates that courts and administdm bodies in othea 
juisdictions have gcnedly conduded that interim rates may be granted only upon 
a findingthat an unergency exists, 

In the hcific Telephone case, s r p P  the CaKfmnia PubIic Utilities Co- 
sicm found the test to  be as f d h :  

%f course, there mud be a prima fade showing of an emergency condition 
Wore the Commissirm would be justifii in granting rate relief on M 

interim bask" 78 P-U-R. (N.S.) at 493- (Emphasis snpplied.) 

Ihe Oldahma Supreme Cwrt, in the Muskogec Cor IS EIectric cast supm, 
also spoke m tenns of granting intedm rates to meet emergeacies A c e d ,  chiurlp 

In ompihp & Chnd Bhffi Street Railway Co. v- Nebmka Csry R&iIw~y 
approved, m g e n e  thetest 

RcrJwqyr co, v. aty of ~~. S A p .  

@m&-on, slpm, the Supsuiu Court of 
applied by the Railway cOmn6ssion: 

"At the heaxing the commission d e d  that anelgency rates would not be 
justified, except as a condition is shown which, if not relieved from, will 
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iltlperit tbe property of the company and its =mice to the pubtic, such as 
'might sub- the company at once to PrMZedings m bankruptcy 01 re 
ceivaship; that mere inability to make prorfii ro pay &videads wouid not 
create an emergeacy." 173 NpW- at 691. 

"Even though present fmrncial conditions, prist. and wages (showing 
almost unprecedented chamges), together with the fmanchl condition of 
the plamtiff company, do not show a situation which WOUM be technicany 
dtnosninatcd an emergency, ye4 if they do show a situation which makes 
it altogetha prolmbie that the past and pnsent rate is insuffient to 
yield a = m e  w h i i  will pay that kir aveaage return which the law 
supposes, the commission is empowered, and it may be its duty, to permit 
a temporary rate, hited to the time required far making an investigation 
and hndIngof thevalue of the property.- 173 N.W- at 691. 

W e  are of opinion that the commitSion waa right m ordering that a hear- 
ing be had for the purpose of taking evideace, with a view to fixing the 
valuation of the property for rate-making purposes, and that, pending & 
heath& the commkkm should a d  sucb raise In fares as would make 
the compny secure against possibk insolvency** * * 173 N.W, at 692. 

Corrridutd io its entkty, tbe Nebraska qhion docs bot contradict tbeCSfoda, 
OkiahOma and Ininoh tests clisRss&- 

The fdpegoing wth'osi6eu make it dear that., in gp.paat.cwrtr aad regphtory 
bodies utilize mWm mtes as an m-cy measure when sudden change hings 
hardship to a company, whar the company 3s insolvent, ar when the cpnditim of 
the company is such that its a w t y  to maintain service pending a formal rate &ter- 
mination 3s m d o u s  doubt 

€n additroo, u n k  theMa~ntuin States Telephme case, rupm, the 
of the OOrnmissh to grant pmnaneat rate 6 e f  within a reasamble time wouId be 
gmxn&.fm gnatingin- retief, 

b h a p s  the onty d i d  p w d z a t ~  - 'on on this subject is that interim ratedkf 
is not proper mereaY because a company's xate of return has, over a pexiod of time, 
aetezimated to the poiat that it is uNes#IIILi€bly low- In other WDfdS, interim rak 
dief &ouM not be made available te enable a public service corporatim to ignore 
ifs 0bIigations to be aware of its earnine pcsition at all times and to make timely 
applicrton for rate relief, thaJ preserving its ability to render adequate secvi(x and 
to pay aresponabfe return to its mvestorr 

opinion No. 71-18 (R-50) May 26,1971 

REQUESI'ED BY: ROBERT L- MERIULL, Director 
Income Tax Division 
Arizona State Tax Commission 

QWBTION: May the State of Arizona adopt a state in- 
come tax law which provides that fhe tax 
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170 P.2d 845 
64 Ariz. 342,170 P.2d 845 
(Cite as: 64 Ariz. 342, 170 P.2d 845) @ 

Supreme Court of Arizona. 
GARVEY, Secretary of State, 

TREW. 
No. 4889. 

H 

V. 

June 28,1946. 

Proceeding by Wilmot W. Trew for a writ of 
mandamus requiring Dan E. Garvey, as Secretary of 
State, to file a referendum petition or show cause for 
failure to do so. From a judgment making an 
alternative writ permanent, defendant appeals. 

Reversed and remanded with directions. 

West Headnotes 

Administrative Law and Procedure -325 
15Ak325 Most Cited Cases 

The corporation commission's powers are not limited 
to . those expressly granted by constitution, but 
commission may exercise all powers necessary or 
essential in performance of its duties. Const ah 15, 
3 si 3.4, H (A.R.S.). 

(Formerly 3 17Ak6) 

&2J Administrative Law and Procedure -322.1 
I SAk322. I Most Cited Cases 

(Formerly 15Ak322) 

Public Utilities -124 
317Ak124MostCitedCases 

The corporation commission is not limited as to 
agencies it may employ for performance of its 
constitutional duty to ascertain fair value of public 
service corporations' property. Const ah 15, 5 14 
(A.R.S.). 

(Formerly 15Ak202. I ,  15Ak202,3 17Ak6) 

Administrative Law and Procedure -323 
15Ak323 Most Cited Cases 

f3J Public Utilities -1 15 
317Akl15 Most Cited Cases 

(Formerly 3 17Ak6) 
The corporation commission has constitutional power 
to enter into contracts with Federal Power 
Commission for co-operation under Federal Power 
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Act without direction from Legislature. 
Power Act, 3 Nc), 16 U.S.C.A. 6 797k1. 

Federal 

Constitutional Law -58 
92H8 Most Cited Cases 

The Legislature may enlarge corporation 
commission's powers and extend its duties, but may 
not decrease its powers. Const ah 15. B 6 (A.R.S.). 

(Formerly 15Ak210) 

Public Utilities -146 
317Ak146 Most CitedCases 

(Formerly 3 17Ak6) 
The Legislature has control over corporation 
commission in exercise of its constitutional duties 
only through granting or withholding of 
appropriations. 

Statutes -343 
361k343 Most Cited Cases 

The statutory appropriation to corporation 
commission for payment of Federal Power 
Commission's expenses in making investigation, 
which statute authorizes corporation commission to 
make with federal commission's assistance, to 
ascertain fair value of property of public service 
corporations furnishing gas or electricity as basis for 
rate-making, is for support and maintenance of state 
government department within constitutional 
provision exempting such appropriations from 
referendum. Laws 1945,lst Sp.Sess., c. 1 1, A.R.S. Q 
40-375 note; ARS. Const a n  4. Dt. 1. B 10). 

(Formerly 36 lk35 1/2) 

221 statutes -343 
36 1 k343 Most Cited Cases 

The test of whether statutory appropriation is for 
maintenance of state department within constitutional 
provision exempting such appropriations from 
referendum is not the earmarking of appropriation for 
specific purpose, but whether funds are appropriated 
for use in carrying out department's objects and 
functions. A.R.S. Const ah 4, ~ t .  1-6 l(31. 

(Formerly 361k351/2) 

Constitutional Law -703(1) 
92k7031) Most Cited Cases 

(Formerly 92k70(3)) 
The Supreme Court cannot say that Legislature did 
not act properly in enacting statute. 
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States -114 
36Okl14 Most Cited Cases 
The Legislature had right to make appropriation by 
statute to corporation commission for payment of 
Federal Power Commission's expenses in making 
investigation, authorized by statute, to ascertain fair 
value of property of public service corporations 
furnishing gas or electricity as basis for rate-making. 
Laws 1945, 1st Sp.Sess., c. 11; k R S .  6 40-375 
note;AXS.Constait  15.qt~6 3,&& 12, 14. 17. 

Courts -92 
106182 Most Cited Cases 
A "dictum" is court's opinion on question not 
necessarily involved in case and hence without force 
of adjudication. 

Courts -92 
1061r92MostCitedCases 
The Supreme Court opinion that statute creating and 
making appropriation for new state department to 
conduct tax survey was not for maintenance of state 
department within constitutional provision exempting 
such appropriations from referendum, but was 
referable, in absence of emergency clause, is not 
obiter dicta, but stare decisis as applied to subsequent 
case involving question whether statutory 
appropriation for corporation commission is 
emergency measure, required by Constitution to be 
approved by two-thirds of members of each house of 
Legislature and Governor before being exempt from 
referendum. Laws 1944, 1st SpSess., c. 6; Laws 
1945, 1st SpSess., c. 11; ARS-Const ait 4. DL I ,  5 
L(21- 

1121 Courts -90(1) 
106k90f1~ Most Cited Cases 
Where previous court decisions involve only 
questions of public interest, not affecting private 
rights, stare decisis doctrine is greatly relaxed. 

Statutes -43 
36lk341 Most Cited Cases 

The Constitution exempts appropriations for support 
and maintenance of state government departments 
and state institutions from referendum. A-RS Const 

(Formerly 361k35112) 

ah 4. Dt 1,s 1f31. 

statutes -343 
361 k343 Most Cited Cases 

The constitutional exemption of appropriations for 
maintenance of state government departments and 

(FormerIy 36 1 k35 1/2) 

state institutions from referendum applies to special, 
as well as general, appropriations. ARS. Const. a~ 
4.pt 1.6 If31 

statutes -21 
361lQi Most Cited Cases 
The proviso that no emergency measure shall be 
considered passed by Legislature, unless approved by 
two-thirds of members of each house and Governor, 
in constitutional provision excepting laws 
immediately necessary for preservation of public 
peace, health, or safety or maintenance of state 
government departments, from referendum, refers 
only to police power acts immediately necessary to 
preserve peace, etc. A-RS. Const. art 4. pt. 1. P m. 

Constitutional Law -13 
92k13 Most Cited Cases 
The cardinal principle in construction of 
constitutional provisions is to give effect to framers' 
or authors' evident intent as expressed therein. 

statutes -343 
361 k343 Most Cited Cases 

The words "immediately necessary", in constitutional 
provision excepting laws immediately necessary for 
preservation of public peace, health, or safety, or for 
support and maintenance of state government 
departments from referendum, do not apply to 
support and maintenance clause. ARS. Const ar& 4, 
pt  1.8 1f31. 

(Formerly 361k351/2) 

JBJ Constitutional Law -14 
92k14 Most Cited Cases 
Disjunctive words in constitutional provision may be 
construed as conjunctive only when necessary to 
effectuate framers' obvious intention. 

States -132 
360k132 Most Cited Cases 
The words "earlier operation", in constitutional 
provision that no  statute shall be operative for 90 
days after close of legislative session, except such as 
require "earlier operation" to preserve public peace, 
health, or safety or to provide appropriations for 
maintenance of state departments, are inapplicable to 
such appropriation statutes, which are exempt from 
referendum. AR-S-Const ah 4, ~t I. 6 1 f3). 

States -131 
36(Hr 13 1 Most Cited Cases 
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p@JStatutes -343 
36133343 Most Cited Cases 

The proviso of constitutional referendum provision 
that no emergency measure shall be considered 
passed by legislature, unless it states in separate 
section why it is necessary that it shall become 
immediately operative, etc., refers strictly to 
emergency measures pertaining to public peace, 
health or safety, and does not include appropriation 
measures. A.R.S. Const. art. 5,  pt. 1 , s  l(3). 

(Formerly 361k351D) 

Statutes -251 
361k251 Mostcited Cases 
The word "emergency", as used in statutes, means 
sudden unexpected happening, unforeseen Occurrence 
or condition, perplexing contingency or complication 
of circumstances, exigency, pressing necessity, or 
relatively permanent insufficiency of service or 
facilities, resulting in social disturbance or distress. 

~ 2 2 1  statutes -343 
36 I k343 Most Ci€ed Cases 

Statutory appropriations for support and maintenance 
of existing state departments, such as corporation 
commission, created under existing law for 
performance of certain duties requiring 
appropriations, are not "emergency measures" within 
constitutional provision requiring approval of such 
measures by two-thirds of members of each house of 
Legislature and Governor to exempt them from 
referendum. Laws 1945, lstSp.Sess., C. 11, A.R.S. 9 
40-375 note; A-RS. Const art 4. p t  I .  6 IG). 
"345 **847 Appeal from Superior Court, Maricopa 

County; Dudley W. windes, judge. 

(Formerly 361k351/2) 

John L. Sullivan, Atty. Gen., and John W. Rood and 
Burr Sutter, Asst. Attys. Gen., for appellant. 

Stockton & Karam, of Phoenix, for appellee. 

MORGAN, Judge. 

At the First Special Session of the 17th Legislature, 
Chapter I I ,  House Bill 20, was enacted by a two- 
thirds vote, but without the emergency clause. It was 
approved by the governor on the 3rd day of October, 
1945. Briefly, the bill directs the Arizona 
Corporation Commission to ascertain the fair value of 
the property of all public service corporations in the 
state furnishing gas or electricity 'for the purpose of 
establishing a basis for rate-making purposes.' The 
commission is directed and authorized to arrange 
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with and secure the co-operation of the Federal 
Power Commission to assist it in the investigation. 
Affected public service corporations are required, 
upon notice by the commission, to file inventories 
and other data. Upon the completion of the property 
valuation investigation, the commission is directed to 
enter appropriate decrees, etc., 'which shall thereupon 
become binding and effective and shall be enforced 
as to all persons concerned.' The sum of $50,000 is 
appropriated to the commission for the payment of 
the expenses of the Federal Power Commission 'in 
making the property investigation authorized by this 
act.' 

Within the time provided by the Constitution for the 
filing of referendum petitions, there were filed with 
the secretary of state petitions signed by the requisite 
number of qualified electors. The secretary, acting 
under the advice of the attorney general, declined to 
accept the petitions for official filing and advised the 
proponents of the referendum measure that he would 
not certify it for printing on the ballot nor include any 
reference to the measure in the "346 publicity 
pamphlets. The grounds of the refusal were that the 
act being 'for the support and maintenance of the 
corporation commission, a department of the state 
government created by the Constitution of Arizona, 
in the discharge of its constitutional duties,' was not 
subject to the referendum. 

Upon the complaint and application of appellee, as 
plaintiff, and laternative writ of mandamus was 
issued by the superior court, requiring the appellant, 
the defendant, to file the referendum petition or show 
cause for failure to do so. Upon issue joined and after 
hearing, the writ was made permanent. From the 
final order and judgment of the court, the defendant 
appealed. 

Of the various matters called to our attention, we 
think it necessary to consider only two questions: 
First, is Chapter 11 an act to provide an appropriation 
'for the support and maintenance' of the corporation 
commission? Second, if Chap. 11 is such an 
appropriation measure, must it be passed by a two- 
thirds vote of the members of the legislature and 
contain an emergency section to exempt it from the 
provisions of the referendum? If either of these 
questions be answered in the affirmative, the 
judgment of the trial court must be sustained. On the 
other hand, if the act is an appropriation measure for 
the support and maintenance of a department of the 
state government, and does not require the 
emergency section, the secretary of state could not 
officially accept the referendum petitions for filing, 

0 2006 ThornsodWest. No Claim to Ong. U.S. Govt. Works. 



170 P.2d 845 
64 Ariz. 342,170 P.2d 845 
(Cite as: 64 Ariz 342, 170 P2d 845) 

Page 4 

and the judgment of the lower court must be set aside 
and the writ quashed. 

The corporation commission is one of the 
departments of the state government created by the 
Constitution. Art. 15, Const. of Arizona: Phoenix 
Rv- Co. v. b u n t  21 Ariz 289. 187 P. 933- It has 
very broad powers conferred upon it by the 
Constitution. In section 3, it is given full power to 
**848 and is required to prescribe just and reasonable 
classifications, rates and charges to be made and 
collected by public service corporations within the 
state. It has power to inspect and investigate public 
service corporations doing business within the state 
(section 4). The legislature may enlarge its powers 
and extend its duties (section 4). Section 12 
specifically provides that charges made for services 
by public service corporations shall be just and 
reasonable. !kction 14 mandatorily directs the 
commission to 'ascertain the fair value of the property 
within the state of every public service corporation.' 

JllC21131C41C51 It will be observed from the 
foregoing constitutional powers that the legislature, 
by Chapter 11, conferred no new rights on the 
commission that it did not already possess. Nor are 
the powers of the commission limited to those 
expressly granted. We have held that the powers 
conferred by the article are merely the minimum, and 
that under the constitution, the commission may 
exercise all powers which may be necessary or 
essential in connection with the performance of its 
duties. *347 Menderson v- Phoenix, 5 1 Ariz. 280.76 
P.2d 321 : Van Dvke v. Gearv. 244 us- 39. 37 S.Ct 
483.61 LEd. 973. As stated, under the provisions of 
section 14, the commission is under a duty to 
ascertain the fair value of the property of every public 
service corporation doing business in the state. state 
v. Tucson Gas. El=. Light & P. Co., 15 Ariz. 294, 
138 P- 781- It is not limited as to agencies it may 
employ for this purpose. Obviously, it has the 
constitutional power, without any direction from the 
legislature, to enter into contracts with the Federal 
Power Commission for co-operation under the 
Federal Power Act. 16 U.S.C.A. 797(c), Federal 
Power Act. The legislature may enlarge its powers 
and extend its duties but may not decrease its powers. 
Van Dyke v. Geary, supra; Menderson v. Phoenix, 
supra; Comratjon Commission of An-~ana v- pacific 
Grevbund Lines. 54 Ariz. 159-94 P.2d 443; State v. 
Tucson Gas, etc. Co., supra. Only through the 
granting or withholding of appropriations does the 
legislature have control over the commission in so far 
as the exercise of its constitutional duties are 
concerned. 

J61r71181f91 From what has been said, it will be seen 
that Chapter 11 operates only as an appropriation 
measure. Its purpose is to provide the commission 
with funds to cany on its constitutional duties to 
ascertain 'the fair value of the property within the 
state' of public service corporations furnishing gas 
and electricity for profit. In that respect the 
appropriation is for 'the support and maintenance of 
the departments of the state government', within the 
meaning of Ah 4, Part 1. section l(3). Const of 
Arizona. 

Does the fact that this appropriation was earmarked 
for a special purpose, to-wit, the payment of the 
expenses of the Federal Power Commission, compel 
us to treat the appropriation as one not for the support 
and maintenance of the corporation commission? If 
so, every appropriation coming within the budget act, 
which must specify the various expenditures for 
which the appropriation is made, would have to be 
considered as not for the support and maintenance of 
a department of government or a state institution, as 
the case might be. The provisions of the 
Constitution, Art 4. F't. 1. sec. l(31 supra, that acts 
'to provide appropriations for the support and 
maintenance of the departments of the state and of 
state institutions' are exempt from the referendum 
would be almost wholly nullified. Patently, the test 
of whether the appropriation is for the support and 
maintenance is not the earmarking for a specific 
pupose, but rather are the funds appropriated for use 
in carrying out the objects and functions of the 
department. Here, the IegisIature in its wisdom saw 
fit to direct the commission to take advantage of the 
services of the Federal Power Commission to the end 
that a fair valuation might be had of all property by 
the corporation commission. It is not for us to say 
that the legislature*348 did not act properly. Indeed, 
it would seem only fair both to the corporation 
commission and the public service companies that as 
a basis for rate making the proper value of the 
properties be ascertained. The legislature, the 
executive, the corporation commission and the 
courts, if cases should be **849 brought up, are 
entitled to know the true facts. It may be that some 
utility rates are too low and others too high. No 
reason is apparent to us why the legislature, the direct 
representative of the people, does not have the right 
to make an appropriation for this purpose. If the 
valuation fixed is unfair, if the resulting rate is 
unsatisfactory or confiscatory, an appeal may be had 
(Art 15. sec. 17. Constl and relief afforded. It is not 
uncommon for the state to take advantage of the 
services of federal agencies. An example of this is 

{ 
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the appropriation for expenditures to be made in co- 
operation with the United States Bureau of 
Reclamation, in making a water resources survey. 
Chap. 6, First Special Session, 16th Legislature, 
Laws 1944. 

We conclude that the appropriation in Chap. 11 is 
for the support and maintenance of the corporation 
commission, and comes within the provisions of 
4. Pt I. sec. If31 supra. 

We now proceed to consider the second question: Is 
an appropriation for the support and maintenance of a 
state department an emergency measure which must 
'be approved by the affirmative votes of two-thirds of 
the members elected to each house of the legislature, 
* * * and also approved by the governor' before it 
may be exempt from the referendum. This court, in 
Warner v. White. 39 Ariz 203.4 P.2d IOOO. 1004, 
considered the provisions of A h  4. Pt I ,  sec. I f31 in 
determining whether the first fourteen sections of 
Chapter 103, Session Laws of the 10th Legislature 
were subject to the referendum. The sections of the 
act against which the deferendum petition was filed 
in that case created a new department to conduct a 
state tax survey, and made an appropriation therefor. 
It is apparent from the reading of the measure that the 
object of that law was the creation of a new 
department to conduct a state tax survey. The 
appropriation was incidental to the main provisions 
or objects of the act. The situation was wholly 
dissimilar to that existing in the present case. Here 
the only effect or new features of the measure sought 
to be referred is the appropriation itself, the 
commission being already vested with the power and 
the duty to perform the acts mentioned in the law. In 
the Warner case it was very properly held that the 
measure was not one for the support and maintenance 
of a state department, but for the creation of a new 
department, and, not being passed with the 
emergency, it was referable. We quote: 

'But if it were true that the Constitution excepted 
from the operation of the referendum ipso facto 'laws 
* * * for *349 the support and maintenance of the 
departments of the State Government and State 
Institutions,' it is plain that Senate Bill 116 is not a 
law within the meaning of this language. Reference is 
here had to the departments of the state government 
in existence when the appropriation is made, for in 
the very nature of things the people could not be 
deprived of their right to approve or reject a law 
creating a department of the state government and 
prescribing its functions merely because it provides 
in addition the funds for the purpose of carrying out 

its terms in case it should finally come into being. 
The act was not passed for the purpose of 
appropriating money but to bring about a survey of 
the taxable property of the state, something that could 
not be accomplished without funds to defray the 
expenses of it, and the right of the people to say 
whether they think such legislation is wise or unwise, 
desirable or undesirable, is beyond question. To hold 
that an act may not be referred because incidentally it 
provides the funds to accomplish the end it seeks 
would have the effect of practically nullifying the 
referendum provision of the Constitution, because 
many of the measures passed cany appropriations of 
this character, and it would be an easy matter to 
include such a provision in others and bring about the 
same result.' 

The issues in that case as presented to the court 
dealt mainly with the question of whether the law 
was for the support and maintenance of a department 
of state. Since it was not a support measure, the court 
was not constrained to consider that portion of 
section 1(3) relating to the passage of emergency 
measures. It would seem that any expressions of the 
court concerning the requirements relating to **850 
emergency measures were beyond the issues and in 
the nature of obiter dicta. If, as it obviously appears, 
the law was not one for the support and maintenance 
of a state department, no binding adjudication could 
be made with respect to the necessity or non- 
necessity of a two-thirds vote and the enactment of 
the emergency section, which is required where 
emergency measures are involved to except them 
From the operation of the referendum. Only two 
classes of laws are excepted, those pertaining to the 
public peace, health or safety, or for the support and 
maintenance of the departments of the state 
government, and state institutions. Since in the 
Warner case the law involved did not fall within 
either of these classes, there was no necessity of 
considering the proviso of the section relating to 
emergency measures. Notwithstanding this, the court 
held that the appropriation measure for the support of 
a state department was subject to the referendum 
unless the legislature appended the emergency 
section, and passed the measure by a two-thirds vote 
of each house. 

It is urged by appellant here that the Warner 
case is stare decisis only on the question of whether 
the measure ordered *350 referred was or was not a 
support measure. He cites the rule on dicta in 21 
CJ-S.. Courts, I 190, 'A dictum is an opinion 
expressed by a court, but which, not being 
necessarily involved in the case, lacks the force of an 
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adjudication.' Granow v, Adler. 24 Ariz 53, 206 P. 
590. 593- is also called to our attention. This case 
held that a rule approved in a prior decision not 
necessitated by the issues was dictum, and need not 
be followed 'on the principle of stare decisis.' 

11 llfl2l Regardless of all this, however, we feel 
that the prior opinion of the court., in view of the fact 
that the whole of d o n  1(3) was being considered 
and the emergency provision was relied upon, though 
not argued at length by appellant, it should not in so 
far as it applies to the present case be treated as obiter 
dicta We think the opinion in the Warner case 
should be considered as coming under the doctrine of 
stare decisis. The construction of the constitutional 
provision here involved should be followed unless it 
appears that the views expressed and the ruling made 
were manifestly wrong. Where previous decisions 
involve only questions of public interest and which 
do not affect private rights (the case here) the 
doctrine of stare decisis is greatly relaxed. State ex 
rel. LaPrade- Attorrrev General v- Cox. 43 Ariz 174. 
30 P.2d 825; Brickhouse v. Hill. 167 Ark. 513.268 
S.W. 865; In re Todd 208 Ind. 168. 193 NE. 865; 
Cooley on Const. Limitations, 8th Ed., 120. 

This court has not hesitated to review its prior 
opinions upon questions of public interest and to 
overrule the former holdings. It was said in State ex 
d LaPrade v. Cox. sum 143 Ariz. 174, 30 P.2d a: 
"While, under our judicial system, all courts have a 

strong respect for precedent, this respect is a 
reasonable one which balks at the perpetuation of 
error, and the doctrine of stare decisis should not 
prevail when a departure therefrom is necessary to 
avoid the perpetuation of pernicious error. 

* * *  
'In this case, however, there are several reasons why 

we should not hesitate to set aside the holding in 
v. Stults. supra (42 Ark. 1.21 P2d 914). In the first 
place, the question does not directly involve private 
rights, and no rights are likely to have, as yet, grown 
up by reason of that decision, so that an altering of 
the rule laid down therein will not affect property 
rights already accrued. * * * In the third place, it is 
utterly unsupported by any authority, directly or 
indirectly. * * * 

For the foregoing reasons, reluctant as we are to 
depart from the rule of stare decisis, we think this is 
one of the cases which require such a procedure * * 
*.I 
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Again, in the late case of Crane Co. v. ATizona State 
Tax Comm, Ariz. 163 P-2d 656.659, we said: 

We, therefore, face the present inquiry with a ruling 
of this court that contractors are not ultimate 
consumers and that the *351 purchase and placement 
of tangible personal property in structures by 
contractors, under contracts for others, constitute a 
resale of such property. It is true that we have a right 
to overrule such a holding, and it is our duty to do so 
if cogent reason exists for the abolishment of the 
announced rule. **851 An examination of the 
opinions of other courts on this question will be 
helpful in determining whether the views expressed 
in the Pleasant Hasler case [Moore v. Pleasant Hasler 
Const Co.. 50 Ariz 3 17-72 P-2d 5732 should remain 
as the guide to the construction of the statute.' 

Since there is grave doubt as to the correctness of 
the construction given to section It31 supra, in the 
Warner case, we feel it our duty to re-examine the 
question. In order that the references may be 
understandable, we quote subdiv. (3) of sec. 1, Art. 4, 
Pt. 1, in hll: 

'The second of these reserved powers is the 
Referendum. Under this power the legislature, or 
five per centum of the qualified electors, may order 
the submission to the people at the polls of any 
measure, or item, section, or part of any measure, 
enacted by the legislature, except laws immediately 
necessary for the preservation of the public peace, 
health, or safety, or for the support and maintenance 
of the departments of the state government and state 
institutions; but to allow opportunity for referendum 
petitions, no act passed by the legislature shall be 
operative for ninety days after the close of the session 
of the legislature enacting such measure, except such 
as require earlier operation to preserve the public 
peace, health, or safety, or to provide appropriations 
for the support and maintenance of the departments 
of the state and of state institutions; Provided, that no 
such emergency measure shall be considered passed 
by the legislature unless it shall state in a separate 
section why it is necessary that it shall become 
immediately operative, and shall be approved by the 
affirmative votes of two-thirds of the members 
elected to each house of the legislature, taken by roll 
call of ayes and nays, and also approved by the 
governor; and should such measure be vetoed by the 
governor, it shall not become a law unless it shall be 
approved by the votes of three-fourths of the 
members elected to each house of the legislature, 
taken by roll call of ayes and nays.' 
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, We are satisfied that the framers of the 
constitution and the people who voted for its 
adoption understood and intended that appropriations 
for the support and maintenance of the departments 
of the state government and state institutions were 
not to be subject to the referendum. The departments 
of the state and its various institutions come into 
existence only through the majority vote of the 
people, or of the legislature. Where a new 
department of state is set up, or a new institution 
provided by the legislature, its creation is subject to 
the will of the people under the referendum unless the 
law is passed by a two-thirds vote, and is an 
emergency measure. *352 The principal departments 
of the state government, including the corporation 
commission, were set up in the constitution by the 
people themselves. It is not logical to assume that the 
creators of these departments and institutions set up 
for the purpose of conducting government, intended 
that their functions might be disrupted for long 
periods by a small minority. We cannot believe that 
the framers of the constitution, or the voters who 
adopted it, intended to make it possible for a small 
percentage of the voters to stop the functions of the 
various departments of government by cutting off 
their appropriations through the operation of the 
referendum. This does not make sense. 

It appears to be conceded by the appellee that 
general appropriations are support and maintenance 
measures under the constitutional provision, but that 
the support and maintenance clause does not apply to 
special appropriations. The constitutional exemption, 
however, makes no distinction between general 
appropriation or special appropriation bills. If an 
appropriation is for the support and maintenance of a 
department or institution, it is exempt. Conceding 
this to be true, appellee urges that under the Warner 
decision an appropriation can be made exempt only 
by a two-thirds vote, and the appending of the 
emergency section. In other words, the contention is 
that even though Chap. 1 1, supra, is an appropriation 
for the support and maintenance of the corporation 
commission, it is subject to the referendum petition 
because the bill was not passed with the emergency 
section. If an appropriation measure, whether general 
or special, has to be adopted by a two-thirds vote of 
the legislature, and with the emergency clause or 
section, then every appropriation bill not so **852 
passed may be held in abeyance by a small minority 
of the voters, to-wit, five per cent, and the will of the 
majority be defeated. One-third of the legislature, 
and not a majority, would in fact control. We take it 
that it often happens that a two-thirds vote of the 

legislature cannot be secured even for the passage of 
a general appropriation bill. In such event, five per 
cent of the people could stop all functions of 
government by filing referendum petitions against 
appropriation bills. The will of the majority would 
be defeated until such time as a vote could be taken at 
a general election. Thus, for instance, under these 
circumstances all work on the highways could be 
stopped for many months; the function of every 
department of state or institution depending upon 
legislative appropriation could be interrupted. The 
state university, and other schools depending upon 
appropriations, would have to close under these 
circumstances. We would have the situation of a 
small minority stopping all processes of government. 

If the constitutional provisions clearly give this 
power to the minority, they must be enforced. Do the 
provisions adopted disclose this intention? It is first 
provided in the section which we have quoted that 
certain*353 emergency measures immediately 
necessary for the preservation of the public health or 
safety shall be excepted; and second, those for the 
support and maintenance of the departments of the 
state government and state institutions. Again in the 
section it is specifically provided that no act passed 
shall be operative until ninety days after the close of 
the session 'except such as require earlier operation to 
preserve the public peace, health or safety, or to 
provide appropriations for the support and 
maintenance of the departments of the state and of 
state institutions.' 

J151161~1711181 Reading this section as a whole, it 
clearly appears that two separate and distinct classes 
of acts are exempt from the referendum. First, 
measures immediately necessary for the preservation 
of the public peace, health or safety; second, 
measures for the support and maintenance of 
governmental departments and institutions. These 
classes of acts are wholly unrelated. The.first are 
police measures and only that character of such 
police acts as are immediately necessary to preserve 
the public peace, health or safety. The second relates 
wholly to appropriations for support og government 
function. It is obvious that the proviso that no such 
emergency measure shall be considered passed by the 
legislature refers only to the police power acts of a 
character immediately necessary to preserve the 
peace, etc. Appropriations may or may not be 
immediately required. Any other construction 
violates all the rules which require that the evident 
intent of the framers or authors as expressed must be 
the cardinal principle of construction. The words 
'immediately necessary' as used in the first sentence 
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do not apply to the support and maintenance clause 
which is placed in the disjunctive. State ex re!. 
Blakeslee v. Clausen. 85 Wash. 260, 148 P. 28, 
Ann.Cas.1916B. 810. It will be noted that the second 
class of measures exempted are joined disjunctively 
with the first class. The qualifying words 
'immediately necessary', therefore, are to be applied 
only to the first class of laws, but not to the support 
and maintenance measures since the word 'or' rather 
than the word 'and' is used. In 59 C.J. 986, sec. 584, 
Statutes, the rule of construction with respect to 
disjunctive words is said to be When, and only when, 
necessary to effectuate the obvious intention of the 
legislature, conjunctive words may be construed as 
disjunctive, and vice versa.' Considering all of the 
provisions of the constitution relating to the 
referendum, there is obviously no intention to use 'or' 
other than as a disjunctive. 

jl!3J What we have said also applies to the following 
provision, 'No act passed by the legislature shall be 
operative for ninety days after the close of the session 
of the legislature enacting such measure, except such 
as require earlier operation to preserve the public 
peace, health, or safety, or to provide appropriations 
for the support and maintenance of the departments 
of the state and of state institutions.' It seems clear 
*354 to us that the words 'earlier operation' 
mentioned in the first class of acts, public peace, etc., 
have no application to measures providing for 
appropriations. It will be noticed that this is also 
joined in the disjunctive. It is, therefore, our view 
that measures to provide appropriations for support 
**853 and maintenance are exempt from the 
referendum. 

The later provision of the act, 'Provided, that no 
such emergency shall be considered passed by the 
legislature unless it shall state in a separate section 
why it is necessary that it shall become immediately 
operative', etc., refers strictly to emergency measures, 
to-wit, those pertaining to public peace, health or 
safety, and do not include appropriation measures. 

T2if After all, the test is, What did the electors who 
voted for the Constitution understand and intend? 
Certainly, they could not have believed that the 
emergency proviso covered appropriations. The 
word 'emergency' has a well understood meaning. It 
is defined and understood as: 'An unforeseen 
combination of circumstances which calls for 
immediate action.' Webster's New. Int. Dict., 2d ed. 
Judges and law writers have repeatedly defined the 
meaning of the word 'emergency' when used in 
statutes. These definitions are aptly summarized in 

Black's Law Dict., 3d Ed., 654 

'A sudden unexpected happening; an unforeseen 
occurrence or condition; specifically, a perplexing 
contingency or complication of circumstances; a 
sudden or unexpected occasion for action; exigency; 
pressing necessity. 

'A relatively permanent condition of insufficiency of 
service or facilities resulting in social disturbance or 
distress.' 

1221 Bearing in mind that only appropriations for 
the support and maintenance of state departments and 
institutions, and those only in existence are exempt, it 
clearly appears that such appropriations cannot be 
classed as emergency measures. When there is an 
existing law under which state departments or 
institutions have been created, with certain duties to 
perform which require annual or other appropriations, 
it cannot be said that an appropriation to carry on its 
functions is an emergency measure. Such 
appropriations are foreseen. Ordinarily, no 
immediate action is required. General appropriation 
bills particularly are passed long prior to the 
necessity for use of the funds. There is no sudden or 
unexpected event which, in common parlance, is 
understood as creating an emergency. To hold that 
the voters of the territory of Arizona understood and 
intended that appropriations for the support and 
maintenance of existing institutions under the clear 
terms of the exemption come within the referendum 
feature, would be a gross insult to their intelligence. 
It seems apparent that had the framers of the 
Constitution intended that appropriations of the 
character we are discussing, "355 were to be subject 
to the referendum unless passed by two-thirds, etc., 
they would have inserted in the proviso, after the 
clause 'that no such emergency measure' or 
appropriation shall be considered passed, etc. Twice 
before they had carefully inserted the emergency 
classes of measures, and also the support and 
maintenance measures in such a manner as to 
disclose that they considered these as two separate 
classes. 

Viewing the whole section and assaying the words 
and phrases by their ordinary meaning, we are forced 
to the conclusion that support and maintenance 
appropriations for existing state departments and 
institutions are not subject to the referendum. It is to 
be understood that such appropriations are exempt 
only when made in support and maintenance of the 
existing functions of the department or institution. If 
the appropriation is incidental to a measure, giving 
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or institution, and for the support and maintenance of 
such new power or functions, it is subject to the 
referendum unless passed as an emergency measure. 
The secretary of state, therefore, properly refused to 
file the referendum petitions. 
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The judgment of the lower court is reversed and the 
cause remanded with directions to enter judgment on 
behalf of the defendant. 

La PRADE, J., concurs. 

STANFORD, Chief Justice (specially concurring). 

The matter under consideration in the case of 
Warner v. White, referred to by the foregoing 
opinion, had to do with various things besides the 
making of an **854 appropriation. The controversy 
in that case was over Chapter 103, being Senate Bill 
No. 116 of the Laws of 1931, and the law, among 
other things, calIed for a full and complete economic, 
fiscal and tax valuation survey of the developed 
resources of the State of Arizona and all of the 
property and classes of property both tangible and 
intaneible. within the state. Section 2 of the Act, or 

Y .  

law referred to, states: 

The survey herein provided for shall be conducted 
and administered by and under the direction of a 
special tax survey commission, hereinafter referred to 
as the tax survey commission consisting of three 
leading and representative citizens of the state to be 
appointed by the governor, one of said 
commissioners shall be a representative of the 
agriculture interests of the state, one a representative 
of the mining interests of the state, and one a 
representative of the business interests of the state.' 

The sum of money appropriated was $250,000. 

The matter under consideration in Warner v. White, 
supra, was twofold. In the instant case there is but 
one matter and that is the matter of appropriation 
only. In Warner v. White this court said: 

*356 '* * * The act was not passed for the purpose 
of appropriating money but to bring about a survey of 
the taxable property of the state, something that could 
not be accomplished without funds to defray the 
expenses of it, and the right of the people to say 
whether they think such legislation is wise or unwise, 
desirable orundesirable, isbeyond question. * * *' 

The case of Stale ex rel. Reiter v. HinMe, 161 Wash. 

652. 297 P. 1071. 1073, is a referendum case also. 
Therein the court said: 

'In the later case of State ex rel. BlakesIee v. 
Clausen, supra, this court granted an application for a 
writ of mandamus requiring the state auditor to issue 
warrants in payment of claims on account of material 
furnished state departments. In granting the writ, it 
was held that a section of an appropriation bill 
appropriating money for the improvement of state 
highways, which section contained an emergency 
clause, was valid, and that the same did not violate 
the Seventh Amendment to our Constitution. After 
quoting from the Brislawn case [State ex rei. 
Brislawn v. Math. 84 Wash. 302. 147 P. 1 1. 122 the 
paragraph thereof above quoted, refemng to the 'true 
rule,' the opinion continues: 

"The intent and purpose of the people, as gathered 
from the words of the Constitution and the 
circumstances attending the adoption of the seventh 
amendment, impels the holding that the people 
intended to use the word 'support' in its fullest sense. 
When so considered, 'support' includes appropriations 
for current expenses, maintenance, upkeep, 
continuation of existing functions, as well as 
appropriations for such new buildings and 
conveniences as may be necessary to meet the needs 
and requirements of the state in relation to its existing 
institutions." 

Our constitution on the subject of referendum, in 
part, is as follows: 

'* * * except such as require earlier operation to 
preserve the public peace, health, or safety, or to 
provide appropriations for the support and 
maintenance of the departments of the state and of 
state institutions * * *.' 

The referendum clause of the Constitution from the 
State of Washington from which the above quotation 
in the case of State ex rel. Reiter v. Hinkle was 
taken, reads, in part, as follows: 

'* * * except such laws as may be necessary for the 
immediate preservation of the public peace, health or 
safety, support of the state government and its 
existing public institutions, * * *.' 

The corporation commission was created by the 
Constitution of the state and given the exclusive 
power to govern rates. To carry out its duties, to 
perform its delegated authority, an appropriation is as 
essential as the appropriation made by the legislature 
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to pay its own expenses. 

From the foregoing it is accordingly my belief that 
the referendum clause of our *357 Constitution, 
where it mentions 'support and maintenance' has not a 
pinched meaning, **855 but a broad meaning indeed 
ample for us to say that the appropriation under 
consideration herein is not one subject to be referred 
to the people of our state. 

64 Ariz. 342,170 P.2d 845 
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Supreme Court of Arizona, In Banc. 
ARIZONA CORPORATION COMMISSION: Dick 

Herbert, Charles H. Garland and Russell 
Williams, as Members of Said Commission, 

Petitioners, 

SUPERIOR COURT of the State of Arizona, IN 
AND FOR the COUNTY OF MARICOPA, and 

Fred J. Hyder, a Judge thereof; ARIZONA WATER 
COMPANY, an Arizona Corporation, 

real party in interest, Respondents. 
No. 10259. 

C 

V. 

Feb. 25,1971. 

Special action by water company to review orders of 
the Superior Court of Maricopa County granting 
interlocutory stay of proceedings preventing decision 
of Corporation Commission establishing interim rates 
to be charged in water service areas from becoming 
effective pending outcome of special action in 
Superior Court and denying the Commission's motion 
to dismiss. The Supreme Court, Cause No. C-- 
240440, Hays, Vice C.J., held that jurisdiction of 
Supreme Court over extraordinary writs to state 
officers is not exclusive but concurrent with that of 
Superior Court, but that rate-making by Corporation 
Commission is legislative function and as such is not 
subject to review by special action writ in nature of 
certiorari in Superior Court. 

Prayer for relief granted. 

West Headnotes 

Courts -472.2 
105k472.2 Most Cited Cases 

Jurisdiction of Supreme Court over extraordinary 
writs to state officers is not exclusive but concurrent 
with that of superior court. A.R.S. Const art 6.6 5. 

(Formerly 106k472(2)) 

Public Utilities -183 
317Ak183 Most Cited Cases 

(Forrnedy 317Ak21) 

Public Utilities -186 
317Ak186 Most Cited Cases 

(Formerly 3 17Ak24) 
Rate-making power of corporation commission is 
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subject to judicial review as long as the review is 
limited to whether findings and conclusions of the 
commission are supported by substantial evidence 
and are not arbitrary or otherwise unlawful. 
A.R.S.Const.art. 15. B 3. 

Public Utilities -120 
317Ak120 Most Cited Cases 

Generally, rate-making is legislative in character. 
(Formerly 317Ak7.1) 

Public Utilities -120 
3 17Ak 120 Most Cited Cases 

(Formerly 317Ak7.1) 

Public Utilities -197 
3 1 7Ak I97 Most Cited Cases 

(Formerly 3 17Ak3.5) 
Rate-making by corporation commission is 
legislative function and as such is not subject to 
review by special action writ in nature of certiorari in 
superior court. A-R-S-Const art 6. 6 14; art 15. § 
- 3. 

Constitutional Law -46(3) 
92k4601 Most Cited Cases 
In absence of attempt by water company to avail 
itself of relief under statute governing review of rate- 
making orders of corporation commission, issue of 
constitutionality of statutory review procedure 
available under the statute would not be considered. 
A.R.S. S 40-254. 
*25 **989 Gary K. Nelson, Atty. Gen., by Charles 
S. Pierson, Asst- Atty. Gen., Phoenix, for petitioners. 

Fennemore, Craig, von Ammon & Udall, by Kent A. 
Blake, Phoenix, for real property in interest. 

HAYS, Vice Chief Justice. 

The Arizona Corporation Commission (hereinafter 
referred to as Commission or petitioner), after notice 
and hearing, issued Decision No. 40890 establishing 
interim rates to be charged in certain divisions or 
water service areas of the respondent Arizona Water 
Company (hereinafter referred to as Company). The 
Company filed a special action proceeding in the 
superior court seeking to have Decision No. 40890 
set aside. Respondent court granted an Interlocutory 
Stay of Proceedings preventing Decision No. 40890 
from becoming effective pending the outcome of the 
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special action in superior court. Respondent court 
denied the Commission's motion to dismiss; however, 
trial of the matter was continued to allow the 
Commission to seek special action relief from this 
court. 

Ll.l The main issue in this matter is whether a rate- 
making decision of the Arizona Corporation 
Commission is subject to judicial review by special 
action in the nature of certiorari in the superior court 
Before considering this issue, however, it is 
necessary to determine if the special action 
proceedings filed in the superior court should have 
been filed in the Supreme Court since the Supreme 
Court has original junkdiction of extraordinary writs 
to state officers. See ArizConst, Art. 6. s 5, A.R.S. 

Article 6. s 5 of the h n a  Constitution provides in 
part that the Supreme Court shall have: 

'1. Original jurisdiction of habeas corpus, and quo 
warranto, mandamus, injunction and other 
extraordinary writs to state officers. 
2. Original and exclusive jurisdiction to hear and 
determine causes between counties concerning 
disputed boundaries and surveys thereof or 
concerning claims of one county against another.' 

The court in P e d e  of Tenitow of Guam v. 
Rosario. 2% F-SUVR- 140 CD.CGuam 19691 in 
discussing the meaning of 'original' jurisdiction had 
the following to say: 

We are of the opinion that the rule to be applied in 
this case is the rule which is constantly applied to 
ordinary acts of legislation, in which the grant of 
jurisdiction over a certain subject matter to one 
court does not, of itself, imply that jurisdiction is to 
be exclusive. Bors v- Preston, 111 US. 252. 4 
S.Ct  407.409,28 L.Ed. 4 19. The phrase 'original 
jurisdiction' means the power to entertain cases in 
the first instance as distinguished from appellate 
jurisdiction, and does not mean exclusive 
jurisdiction. Burks v. Walker, 25 OH. 353. 109 P. 
544. 545. If the Legislature had intended such 
jurisdiction to be exclusive, it would have said so.' 
2% FSuvv. at page 142. 

In view of the act that paragraph number one of 
section five speaks of original jurisdiction and 
paragraph number two speaks of original and 
exclusive jurisdiction it is apparent to this court that 
the drafters of the Constitution were aware of the 
distinction *26 **WO discussed in Rosario. We 
conclude, therefore, that the jurisdiction of the 
Supreme Court over extraordinary writs to state 
officers is not exclusive but concurrent with that of 
the superior court. 

We must now proceed with the determination of 
whether or not rate-making orders of the Arizona 
Corporation Commission are subject to judicial 
review by special action in the superior court. In 
Faulkner v. Board of SuDervisors. 17 Ariz. 139. 149 
P. 382 (19151 this court recognized that a writ of 
certiorari 'cannot be used to review the actions of 
inferior tribunals, boards or officers, in the exercise 
of legislative, executive or ministerial functions. It is 
confined to a review of judicial action * * *.' - 17 
Ariz. at Daze 143. 149 P. at Dage 383. The 
determination of the issue in the instant case centers 
around the question of whether the Commission is 
exercising a legislative function or a judicial function 
when it issues a rate-making order. If it is a 
legislative function then special action is not 
available for review; however, if it is a judicial 
hnction then special action is available for review. 

The Arizona Corporation Commission is provided 
for by Article XV of the Arizona Constitution. 
Article XV of Arizona's Constitution is unique in that 
no other state has given its commission the extensive 
power and jurisdiction that the Arizona Corporation 
Commission possesses. State v. Tucson Gas- Electric 
Light &Power Co.. 15 Ariz 294. 138 P. 781 (1914). 
Speaking of the Commission in Tucson Gas we noted 
that the Commission was empowered to exercise not 
only legislative but also judicial, administrative and 
executive functions of government. The court went 
on to say that '(w)hile it is not so named, it is, in fact, 
another department of government, with powers and 
duties as well defined as any branch of the 
government, and where it is given exclusive power it 
is supreme. Its exclusive filed may not be invaded by 
either the courts, the legislative or executive.' 
Ariz. at [)ape 306.138 P. at pwe 786. 

121 The Commission is authorized by Article XV,  
Section 3 of the Constitution to fix just and 
reasonable rates. Article XV. Section 3 provides: 

'Section 3. The Corporation Commission shall 
have full power to, and shall, prescribe just and 
reasonable classifications to be used and just and 
reasonable rates and charges to be made and 
collected, by public service corporations within the 
State for service rendered therein, and make 
reasonable rules, regulations, and orders, by which 
such corporations shall be governed in the 
transaction of business within the State * * *.' 

In exercising this rate-making power the 
Commission has a 'range of legislative discretion and 
so long as that discretion is not abused, the court 
cannot substitute its judgment as to what is fair value 
or a just and reasonable rate.' Simms v. Round 
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Vallev Light & Power CO.. 80 A r k  145. 154.294 
P-2d 378. 384 (1956). It is apparent from Simms, 
that the right of the courts to review the rate-making 
of the Commission is not now in question as long as 
the review is limited to whether the findings and 
conclusion of the Commission are supported by 
substantial evidence and are not arbitrary or 
otherwise unlawful. 

e 

121 The general rule is that rate-making is legislative 
in character. See 43 Am.Jur, Public Utilities & 
Services s 85, pages 626-27; 73 CJ-S. Public 
Utilities s 16, page 1012. The United States Supreme 
Court in Prentis v. Atlantic Coast Line CO., 21 1 US. 
210, 29 S-Ct 67, 53 LEd. 150 (19081 speaking of 
railway passenger rates as fixed by the Virginia State 
Corporation Commission, said: 

But we think is equally plain that the proceedings 
drawn in question here are legislative in their 
nature, and none the less so that they have taken 
place with a body which, an another moment, or in 
its principal or dominant aspect, is a court such as 
is meant by s 720. A judicial inquiry investigates, 
declares, and enforces liabilities as they stand on 
present or past facts and under laws supposed "27 
**991 to already exist. That is its purpose and end. 
Legislation, on the other hand, looks to the future 
and changes existing conditions by making a new 
rule, to be applied thereafter to all or some part of 
those subject to its power. The establishment of a 
rate is the making of a rule for the future, and 
therefore is an act legislative, not judicial, in kind * 
* *.' 21 I US. at oas  226.29 S.Ct at paze 69. 

The Supreme Court of Virginia in Citv of Norfolk v. 
c%esam&e & Potomac Tel. Co., 192 Va 292 64 
SE2d 772 776 (19511 held that its Corporation 
Commission '(i)n performing the duties of 
promulgating and establishing reasonable and just 
rates and charges for transportation and transmission 
companies * * * exercises a legislative function.' The 
cases of Prentis and City of Norfolk are of particular 
interest in the instant case in view of the fact that 
Article XV of our Constitution seems to be patterned 
somewhat after the Virginia Constitution of 1902 and 
the Oklahoma Constitution. State v. Tucson Gas, 
Electric Light & Power Co, sum 15 Ariz. at page 
300.138P.781. 

a 

On several occasions we have allowed certiorari 
to review decisions of the Commission which did not 
involve rate-making. See, e.g., Gibbons v. Arizona 
Gxporation Commission. 95 Ariz. -343.390 P.2d 582 
(1964); Dallas v. Arizona Corporation Commission 
86 Ariz. 345. 34.6 P.2d 152 (1959); Whitfield 
Tranmrtation v. Brooks. 81 Ariz 136.302 P.2d 52; 0 

(19561. However, it is the opinion of this court that 
special action relief in the superior court is not 
available to review the rate-making decisions of the 
Commission. Article 6. Section 14. constitution of 
Arizona. We hold that rate-making is a legislative 
function and as such is not subject to review by 
special action writ in the nature of certiorari in the 
superior court. 

Respondent argues that special action relief 
should be available to review rate-making orders of 
the Commission because the statutory review 
procedure available under A.R.S. s 40-254 is 
unconstitutional since it prohibits staying the effect of 
a Commission order pending review. Since 
respondent has made no attempt to avail himself of 
relief under A.R.S. s 40-254 he cannot challenge its 
constitutionality in this proceeding. 

Petitioner's request for special action relief is 
granted. 

STRUCKMEYER, C.J., and UDALL, 
LOCKWOOD and CAMERON, JJ., concur. 

107 Ariz. 24,480 P.2d 988 
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Re Sabrosa Water Company 
Docket No. W-0211lA-05-0167 

Decision No. 67990 

Arizona Corporation Commission 
July 18, 2005 

APPEARANCES: Mr. Raymond S. Heyman, ROSHKA, HEYMAN & DeWULF, on behalf of Sabrosa 
Water Company; Mr. Dennis Schumacher, Intervenor; in pro personia; and, Mr. Jason 
Gellman, Staff Attorney, Legal Division, on behalf of the Utilities Division of the 
Arizona Corporation Commission. 

Before Hatch-Miller, chairman, Mundell, Spitzer, Gleason, and Mayes, Commissioners, 
and Farmer, administrative law judge. 

BY THE COMMISSION: 

OPINION AND ORDER 

*1 On March 8, 2005, Sabrosa Water Company ('Sabrosa' or 'Company') filed the 
above-captioned application for emergency interim rate relief with the Arizona 
Corporation commission ('Commission'). 

On March 22, 2005, Sabrosa filed a Supplement to the March 8, 2005, emergency rate 
application. 

On April 19, 2005, Mr. Dennis Schumacher filed a Request for Intervention. 

On May 6, 2005, a hearing was held in the above-captioned matter. The Utilities 
Division Staff ('Staff'), Sabrosa and Mr. Dennis Schumacher appeared at the hearing 
and Mr. Schumacher's Request for Intervention was granted. 

* * * * * * * * * *  

Having considered the entire record herein and being fully advised in the premises, 
the Commission finds, concludes, and orders that: 

FINDINGS OF FACT 

1. Sabrosa provides water service to approximately 65 customers located in the New 
River, Arizona area. 

2. On May 11, 2000, the Commission issued a Complaint and Order to Show Cause 
against Sabrosa alleging a lack of ability to provide adequate and continued water 
service to its customers and for violation of the Rules of the Arizona Department of 
Environmental Quality ('ADEQ'). In Decision No. 63136 (November 16, 2000), the 
Commission authorized the Commission's Utilities Division Staff ('Staff') to engage 
a qualified management entity to operate and manage Sabrosa in order to bring the 
Company into full compliance with Arizona law, the Commission's Rules and Orders. 
[ml] The Commission further fined the owner of Sabrosa, Mr. Keith J. Morris, a 
penalty of $5,000 as well as ongoing penalties for failure to comply with Arizona 
law. Mr. Morris has not paid the penalty and has abandoned the utility- In 2000, 
Arizona American Water Company ('AAWC') was appointed interim manager for Sabrosa. 

3. On April 24, 2002, the Staff filed another Complaint against Sabrosa, alleging 
violations of law and Commission Rules and Orders, and requesting cancellation of 
Sabrosa's Certificate of Convenience and Necessity ('Certificate' or 'CC&N'). In 
Decision No. 65217 (September 24, 20021, the Commission cancelled Sabrosa's C C W  and 
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reaffirmed the financial penalties order in Decision No. 63136. [FN2] 

4 .  On approximately February 1, 2005, Global Water Resources, LLC ('Global ' )  was 
appointed the successor interim manager for Sabrosa. According to Global, during its 
due diligence, it learned that in 'addition to ownership, financial and operational 
issues, Sabrosa has substantial problems with water quality and quantity, 
infrastructure and expandability.' [FIT31 Global states that it will attempt to 
operate Sabrosa for the immediate benefit of the customers, and also intends to fix 
problems and rehabilitate the utility to provide safe, reliable and adequate water. 

5. On March 8 ,  2005, Sabrosa filed this Application, indicating that it is plagued 
with serious financial, operational and water quality and quantity problems that 
jeopardize its ability to provide ongoing adequate, reliable and safe water to its 
customers. The application stated that Sabrosa has been, and will be for the 
immediate future, operated by interim managers and that its rates are not sufficient 
to operate the utility or fix its problems. 

6- On April 1, 2005, Sabrosa filed its Notice of Filing Affidavit of Mailing, 
stating that it had mailed a copy of the notice of the Application for Emergency 
Interim Rates to all customers on March 30, 2005. [FN4] 

7. According to Sabrosa, the problems that constitute the emergency include: (i) 
inadequate water supplies; (2) marginal to poor water quality; (iii) poorly 
maintained equipment and infrastructure; 
problems as a result of ownership abandonment; and (v) confiscatory rates. 

8 .  According to the Staff Report, the Company's water supply and the size of its 
water system are inadequate to meet the needs of current customers. During the 
summer months in 2003 and 2004, the Company did not have enough water to meet the 
demand and had to buy water from AAWC. Sabrosa has three production wells that are 
essentially shallow domestic wells drilled into fractured rock. Inspection of the 
three wells indicated that each well will need significant repairs or will have to 
be replaced. IFN51 Staff inspected the system and verified that the system indeed 
had the problems that were stated in the Company's application- (Tr. p. 97) The 
sizes of the water lines are too small and may not be looped, causing a lack of 
circulation. Additionally, the water system's pressure is usually at or below 
minimum standards and is not able to sustain pressure for critical 'fire flow'. 
Staff found the water system to be in general disrepair, According to the Company, 
the infrastructure problems are compounded by the lack of system maps and the 
failure to have a dedicated line maintenance program. 

9. According to Staff and the Company, the Company's current water quality is not 
meeting water quality standards. The arsenic levels are approximately 35 ppb; recent 
samples of 5abrosa's water tested positive for total coliform; and samples from at 
least two of the wells have indicated the presence of nitrates. In its Supplement to 
Application for Emergency Interim Rate Relief filed on March 22, 2005, Sabrosa 
indicated that based upon nitrate results from samples taken in March, the Wright 
Well was isolated from the Sabrosa distribution system and customers were mailed a 
'Notice of Exceedance.' 

(iv) a series of financial and legal 

10. According to the Application, one of the major problems with Sabrosa is the 
'quagmire of legal issues that its owner has created', including abandonment of the 
utility and its customers while maintaining legal title to the assets, including 
real property; the cancellation of the CC&N; and the nonpayment of property taxes 
[FN6] . These negative factors are a deterrent to third party investment in Sabrosa, 
and make it 'virtually impossible to secure needed funding to improve the Sabrosa 
system.' The Application states that the former interim operator lost between 
$25,000 and $50,000 annually in direct operational costs. 

11. According to Staff, Sabrosa's rates do not provide sufficient revenue to pay its 
operating expenses and to correct its capacity and water quality problems. The Staff 
Report indicates that the Company is not current on its property taxes; cannot meet 
needed repairs and perform required maintenance; and is incurring legal expenses to 
address legal issues caused by its owner. 
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12. According to Sabrosa, the goal of the proposed rates is to restore Sabrosa to 
operational stability, including allowing for an infusion of capital for pump and 
line repair and replacement (TR. p. 33). 

13. The Company testified that current revenues are approximately $28,000, but that 
approximately $90,000 of revenue a year is needed to cover expenses. This increase 
in revenues would increase the typical residential customer's bill, based upon usage 
of 8,569 gallons, from $34.21 to $107.62. The current base rates and the proposed 
interim emergency rates are as set forth below: 

e 

Monthly Minimum Charge 
Based on 5/8 - -  inch Meter 
Gallons in Minimum 
Commodity Charge: 
0 to 3,000 gallons, per 1,000 gallons 
3,001 to 10,000 gallons, per 1,000 
gallons 
10,001 and over gallons, per 1,000 
gallons 

Company 
Proposed 

Current Emergency 
Rates Rates 

$17.50 $39.50 
1,000 0 

$1.95 $6.00 
1.95 9-00 

1.95 10.80 

14. Intervenor Schumacher testified that he has been a customer of Sabrosa's for 
five years and that the Company has substantial, and maybe insurmountable problems, 
including both water quantity and quality issues, including contaminated wells, a 
system in disrepair with no accurate system distribution map, and no opportunity for 
growth to help solve the problems. Mr. Schumacher testified that since Global took 
over as interim manager this year, he has received several letters from them, 
notifying customers of what is being done, and his water service has not been 
interrupted. Mr. Schumacher agrees that the rate increase is necessary, but 
questions whether rates necessary to ultimately solve the Company's problems could 
be successfully implemented. 

15. In Residential Utilitv Consumer Office v. Arizona Corn. Com'n (ADD - Div. 1 
2001) 199 Ark. 588,  20 P.3d 1169. the court agreed with the Scates [E"7) court's 
approval of the circumstances in which interim rates may be considered and approved 
by the Commission. 'Scates follows the Attorney General's conclusion that, while 
the Commission has broad authority when setting rates, the interim rate-making 
authority is limited to circumstances in which (1) an emergency exists; (2) a bond 
is posted by the utility guaranteeing a refund to customers if the interim rates 
paid are higher than the final rates determined by the Commission; and (3) the 
Commission undertakes to determine final rates after a valuation of the utility's 
property. 118 Ariz. At 535, 578 P-2d at 616 (following the conclusion drawn in Op. 
Att'y Gen 71-17) - I 

16. According to Attorney General Opinion No. 71-17, interim or emergency rates are 
proper when either all or any one of the following conditions occur: when sudden 
change brings hardship to a Company; when the Company is insolvent; or when the 
condition of the Company is such that its ability to maintain service pending a 
formal rate determination is in serious doubt. 

17. Staff recommends that the Commission approve the requested interim rates, 
stating that the Company is not currently providing adequate service and there is no 
reasonable expectation that it could begin to provide adequate service at existing 
rates. Staff believes that implementation of emergency rates may prevent further 
deterioration of the perilous condition of this system. 

18. Staff further recommends that Sabrosa file a permanent rate application by May 

[FN8] 
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31, 2006, using a test year ending March 31, 2006; that the interim rates be subject 
to refund pending the decision on the permanent rate case; and that the Company post 
a bond in the amount of $10 prior to implementing the emergency rate increase 
authorized in this proceeding. 

19. Staff's recommendations above comply with the law concerning the Commission's 
ability to implement interim rates, however, we believe that a bond of $10 is 
inadequate for 'guaranteeing a refund to customers if the interim rates paid are 
higher than the final rates determined by the Commission'. We realize that the 
Company's poor financial condition is the reason that it filed this application, but 
we cannot ignore the requirement that the customers are to be protected if the 
interim rates are higher than the final rates. Accordingly, we will require a bond 
in the amount $3,000, which is approximately 5 percent of the increase in annual 
revenues allowed in this emergency rate application. 

CONCLUSIONS OF LAW 

1. Sabrosa is a public service corporation pursuant to A - R - S .  § § 40-250 and 251. 

2. The Commission has jurisdiction over Sabrosa and the subject matter of the 
application. 

3 .  Notice of the Application was provided in accordance with the law. 

4 .  Sabrosa is facing an 'emergency' within the definition set forth in Attorney 
General Opinion No. 71-17. 

5. The emergency rate increase requested herein is just and reasonable on an interim 
basis and should be granted. 

6. The recommendations set forth in Findings of Fact Nos. 17 and 18 as modified 
herein are reasonable and should be adopted. 

ORDER 

*2 IT IS THEREFORE ORDERED that Sabrosa Water Company shall file on or before July 
29, 2005, a revised tariff that allows for the following interim emergency rates: 

I Rates 
Monthly Minimum Charge 
Based on 5/8 - -  inch Meter $39.50 
Commodity Charge: 
0 to 3,000 gallons, per 1,000 gallons $6.00 
3,001 to 10,000 gallons, per 1,000 9.00  

I gallons 
10,001 and over gallons, per 1,000 10.80 
gallons 

IT IS FURTHER ORDERED that the above rates and charges shall be effective for all 
service provided on and after August 1, 2005. 

IT IS FURTHER ORDERED that Sabrosa Water Company shall file an a permanent rate 
case application using a test year ending March 31, 2006, no later than May 31, 
2006 - 
IT IS FURTHER ORDERED that Sabrosa Water Company shall post a bond in the amount of 
$3,000 prior to implementing the new emergency interim rates. 

IT IS FURTHER ORDERED that Sabrosa Water Company shall notify its customers of the 
rates authorized herein and their effective date within 15 days of the effective 
date of this Order. 
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IT IS FURTHER ORDERED that this Decision shall become effective immediately. 

BY ORDER OF THE ARIZONA CORPORATION COMMISSION. 
~ 

SERVICE LIST FOR: SABROSA WATER COMPANY 

Raymond S. Heyman Michael W. Patten ROSHKA, HEYMAN & DeWULF One Arizona Center 400 
E. Van Buren, Suite 800 Phoenix, Arizona 85004 Attorneys for Sabrosa Water Company 
Dennis Schumacher 123 W. Sabrosa Drive Phoenix, Arizona 85087 Christopher Kempley, 
Chief Counsel ARIZONA CORPORATION COMMISSION 1200 W. Washington Street Phoenix, 
Arizona 85007 Ernest Johnson, Director of Utilities ARIZONA CORPORATION COMMISSION 
1200 W. Washington Street Phoenix, Arizona 85007 

FOOTNOTES 

FN1 In 2000,  Arizona American Water Company was appointed interim manager and served 
until approximately January 31,  2005. 

FN2 Those Commission Orders have been referred to the Attorney General's Offices for 
enforcement. (TR. p -  16)  

FN3 March 8 ,  2005 Application at p . 2 .  

FN4 Global also held a public town hall meeting in February and discussed the need 
for a rate increase. (TR. p. 30) 

FN5 The Zorillo well failed on February 12 ,  2005 and required the complete 
replacement of pump, motor and controller. 

FN6 Sabrosa owes approximately $400,000 to Maricopa County in back property taxes. 

FN7 Scates v- Arizona Corn. Comm'n. 118 Ariz. 531, 578 P.2d 612 .  a 
FN8 RUCO at 591.  

END OF DOCUMENT 
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Supreme Court of Arizona. 
ARIZONA CORPORATION COMMISSION et al. 

MOUNTAIN STATES TEL. & TEL. CO. 

C 

V. 

I No. 5352. 

March 12,1951. 

Application by the Mountain States Telephone and 
Telegraph Company, a corporation, to the Aiizona 
Corporation Commission, William T. Brooks, and 
others, as members of the Commission, for an 
increase in telephone rates. The Commission denied 
any increase and a suit was filed by the company to 
set aside the orders and from a judgment of the 
Superior Court of Maricopa County, Dudley W. 
Windes, J., granting judgment in favor of the 
company, the Commission and its members appealed. 
The Supreme Court, LaPrade, J., held that where the 
Commission failed for nine months after the 
company applied for relief from confiscatory 
telephone rates to grant relief, the Superior Court had 
jurisdiction to allow the company to collect legal 
rates pending determination by the court of a 
temporary rate. 

Judgment affirmed. 

West Headnotes 

Administrative Law and Procedure -677 
15-677 Most Cited Cases 

jTJ Telecommunicatiom -988 
372k988 Most Cited Cases 

In telephone rate case, where commission on appeal 
presented only one assignment of error adjusted to a 
specified paragraph of the judgment, other findings 
of the trial court acquired the status of finality and 
fixed the law of the case as regards the commission's 
future action. 

(Formerly 372k343,372k33( 1)) 

Public Utilities -181 
3 l7Akl81 Most Cited Cases 

Where an existing rate fixed by a public authority is 
confiscatory and therefore unjust and unreasonable, 
court may allow the company to fix and collect, 

(Formerly 3 1 7Ak 19 1 /2) * 

pending determination by court that a legal rate has 
been fixed by the proper public authority, a 
temporary rate on giving proper security for 
reimbursing its customers for repayment of the 
overcharges based on such rate, if later determined to 
be excessive. 

Public Utilities -123 
3 17Akl23 Most Cited Cases 

(Formerly 3 17Ak7.4) 

Public Utilities -130 
3 17Akl-30 Most Cited Cases 

Where rates established by the state, or under its 
authority are set aside or otherwise become of no 
effect, a public utility may establish its own rates, 
subject to ordinary requirements of reasonableness. 

(Formerly 317Ak7.11) 

Public Utilities -114 
317Akl14 Most Cited Cases 

(Formerly 3 17Ak6.7) 

Public Utilities -120 
317Ak120MostCitedcaSes 

The constitutional provision granting the corporation 
commission power to regulate rates and service 
grants great power to the commission in its fixing of 
rates of public service corporations. (A.R.S.) Const 
ah 15.6 3. 

(Formerly 317Ak7.1) 

Courts -123.2 
106k123.2 Most Cited Cases 

The superior courts have jurisdiction in all cases and 
in all proceedings in which jurisdiction shall not have 
been vested exclusively in some other court. 

(Formerly 106k 123 I n )  

Appeal and Error -46 
3Ok46 Most Cited Cases 
Supreme Court has appellate jurisdiction in all 
actions and proceedings except a civil action to 
recover money of property where original amount in 
controversy does not exceed $200. 

Courts -92 
IWW2 Most Cited Cases 
Where language of an opinion was unnecessary to 
sustain the judgment of the court it was only 
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"dictum" and was not authority on issue involved in 
the subsequent case. 

Administrative Law and Procedure -228.1 
15Ak228-1 Most Cited Cases 

(Formerly 15Ak228) 

fsl Constitutional Law -298(4) 
92k298f41 Most Cited Cases 

(Formerly 92k298( 1)) 

Public Utilities -130 
3 17Akl30 Most Cited Cases 

Telecommunications e 9 8 9  
372k989 Most Cited Cases 

Where Corporation Commission had failed for nine 
months after company had applied for relief from 
confiscatory telephone rates to grant any relief, the 
Superior Court on application by the company, had 
jurisdiction to allow the company to collect, pending 
determination by the court that a legal rate was fixed 
by proper public authority, temporary rates, as 
against claim that such jurisdiction was denied to 
Superior Court by the Arizona constitutional 
provision conferring broad powers upon the 
Commission to regulate rates and service and that to 
permit the exercise of such jurisdiction would violate 
the due process of law clause. Const ah 2 5 4, 
15. h 3, art 15. pi 17 (A.R.S.). 

(Formerly 372k347,372k33( 1)) 

Administrative Law and Procedure -228.1 
15Ak228.1 Most Cited Cases 

(Formerly 15Ak228) 

Telecommunications -983 
373983 Most Cited Cases 

Where Corporation Commission failed for nine 
months after company had applied for relief from 
confiscatory telephone rates to grant any relief, 
contention that the Superior Court was without 
jurisdiction to grant temporary relief pending 
determination by the court of legal rate, because of 
remedies by mandamus and contempt proceedings 
was without merit, as mandamus would be merely a 
repetition of any existing order with time limitations, 
and the contempt proceedings would not protect the 
company against interim confiscation. 
*406 **750 Fred 0. Wilson, Atty. Gen., Richard C. 

Briney, Asst. Atty. Gen., and Mr. Joseph P. Ralston, 
Phoenix, of counsel, for appellants. 

(Formerly 372k340,372k33(1)) 

Fennemore, Craig, Allen & Bledsoe, of Phoenix, * 
and J. H. Shepherd, Denver, Col., of counsel, for 
appellee. 

LA PRADE, Justice. 

The Mountain States Telephone and Telegraph 
Company, a public service corporation engaged in 
the telephone business in Arizona and elsewhere, 
hereinafter called the company, on January 26, 1949 
applied to the Arizona Corporation Commission, 
hereinafter called the commission, for permission to 
raise its telephone rates for its intrastate exchange 
and long distance telephone service, theretofore fixed 
for the company by the commission, on the ground 
that the same were not just and reasonable and were 
confiscatory. After a full hearing, at which much 
evidence was presented, all requested increases were 
denied by the commission on July 29, 1949. On 
August 9th a petition for rehearing was filed, which 
was granted, and a rehearing was had October 24th 
through October 28th at which additional evidence 
was presented. On November 4th, any increase was 
again denied. 

On November 12th a suit to set aside these orders 
was commenced in the Superior Court of Maricopa 
County and on November 29th the company filed a 
motion for temporary relief by allowing it to charge 
certain rates set forth in the motion, and it was 
stipulated that the motion and the case on its merits 
might be considered on the record and evidence 
already made before the commission and a certain 
transcript of evidence in an independent matter, a 
complaint upon the telephone service in the Bisbee 
exchange. The whole case was argued and briefed 
and the court finally rendered its judgment on 
February 28, 1950, upon its findings of fact, that: 

(a) the previous schedule of rates retained by the 
orders of the corporation commission do not provide 
a fair and reasonable return on the company's 
property and result in the confiscation of the 
company's property, contrary to the provisions of 
law; 

(b) that the commission failed to find the fair value 
of the company's property, and the fair rate of return 
to be allowed thereon; 

*407 (c) that although the commission found a 
deficiency in the existing telephone facilities, they 
failed to make an allowance for a fair return on the 
additional investment required to create such 
facilities; 
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e (d) that a deficiency still exists in the quantity of 
facilities available; 

(e) and that confiscation of the company's property 
will continue to exist under the then existing 
schedules pending a determination of just and 
reasonable rates by the commission. 

'(f) Pending the action of the defendant commission 
in fixing a just and reasonable schedule of rates, the 
telephone subscribers and rate payers in Arizona 
should be adequately protected against imposition of 
unjust and unreasonable rates by requiring the 
plaintiff to post a bond in an amount to be 
determined, the condition of such bond being that 
should the rates which the plaintiff puts into effect be 
higher than the rates which are finally determined to 
be just and reasonable, then plaintiff will refund to its 
subscribers the excess which it has collected over and 
above the amount the plaintiff would have collected 
had the rates finally determined to be just and 
reasonable been in effect; that if the rates finally 
determined to be just and reasonable are equal to or 
more than the temporary rates to be placed in effect, 
then the bond shall be discharged.' 

The judgment decreed: e 
1. That the orders appealed from were unlawful, 

and set them aside; 

*e751 2. Remanded the cause to the commission 
for a determination of the fair value of plaintiffs 
property devoted to the public service in the state of 
Arizona and the determination of a fair rate of return 
to be allowed thereon, and for the fixing of just and 
reasonable rates on the basis of such determination; 

3. That pending the final determination of just and 
reasonable rates by the commission, the company 
might put into effect a schedule of rates which would 
prevent the confiscation of its property and required a 
bond to guarantee the refund of any charges made in 
excess of the rates to be established by the 
commission. This portion of the judgment was 
essentially in the language of finding (0, supra. 
Bond in the sum of $250,000.00 was fixed and 
posted. 

From this judgment the commission appealed. 
While the notice of appeal is from the judgment and 
the whole thereof, the commission has presented only 
one assignment of error and that is addressed to 
paragraph 3 of the judgment, supra. Its arguments 

are addressed only to this assignment. Accordingly, 
the findings of the lower court, (a) to (e) both 
inclusive, supra, all remain unchallenged by this 
appeal. All of these findings have acquired the status 
of finality and fixed the *408 law of the case as 
regards the commission's future action, regardless of 
the decision on this appeal. 

At the time this case was submitted for decision in 
this court, nine months had elapsed during all of 
which time the commission had made no attempt to 
carry out the court's judgment and put into effect a 
schedule of rates that would not be confiscatory, 
evidencing a callous disregard of their duty, to the 
company's financial detriment. This want of 
consideration and indurate attitude toward the 
company and the judgment of the lower court is 
highlighted by the fact that no appeal is here 
presented from the judgment proclaiming that the 
rates theretofore established by the commission were 
unjust, unreasonable, and confiscatory. 

Appellants recognize that there may be an appeal 
from the orders of the commission and that the courts 
have jurisdiction to set aside its orders fixing rates 
found by the courts to be confiscatory and hence in 
violation of the due process clauses of the state and 
federal constitutions, but they say that in Arizona-- 
courts are precluded under our constitution from 
going any farther, and the courts' jurisdiction is 
thereupon terminated, in other words, the court has 
no power to permit the company to put into effect 
rates protected by bond pending further action by the 
commission. They contend that the court, having 
found and adjudged a wrong exists, has no inherent 
power to provide relief pending the correction of the 
unlawful commission orders. And finally, they 
contend the court's power and jurisdiction is limited 
to the right to order the commission to afford 
temporary relief by the fixing of temporary rates, 
pending further action by the commission, to be 
enforced by mandamus or contempt proceedings. 

The sole question, therefore, before this court is one 
of jurisdiction, for in view of the fact that the record 
showed the commission had failed for nine months 
after the company had applied for relief to grant any, 
and that the trial court had reasons to believe such a 
situation would continue for an unreasonable time 
and in fact has continued for almost a year uper 
judgment, it is obvious that unless in some manner 
there was immediately established a temporary rate 
which the company might collect it would have been 
compelled long since either to operate for an 
indefinite time with insufficient revenue or to 
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suspend operations during this period, with 
consequences to business and society in Arizona huly 
appalling. 

f22 A similar question has arisen in many states and 
it has practically invariably been held that when, as 
here, the action is based on the claim that the existing 
rate fixed by public authority is confiscatory and 
therefore unjust and unreasonable, the proper remedy 
is for the court to allow the company to fix and 
collect, pending the determination by the court **752 
that a legal rate as been fixed by the *409 proper 
public authority, a temporary rate on giving proper 
security for reimbursing its customers for the 
repayment of overcharges based on such rate if it be 
later determined to be excessive, and this is true 
when the rate-making body is established either by 
constitution, as in Idaho, Georgia, and other states, or 
by legislation as in Illinois, Pennsylvania, and 
Kansas. One of the leading cases dealing with this 
subject is City of Hutchinson v. Hutchinson Gas CO., 
12.5 Kaa 346, 264 P. 68. 74. The court therein 
reviewed and considered many cases, and says: 

To conclude: When a gas rate prescribed by 
official authority has been set aside as 
noncompensatory by a court of competent 
jurisdiction, the utility company may prescribe and 
collect reasonable rates of its own making until other 
lawful rates are promulgated by official authority; 
and the ad interim rates prescribed by the utility 
company cannot be summarily enjoined by another 
district court in independent proceedings, although by 
proper ancillary proceedings the court which 
enjoined the officially prescribed rates as being too 
low may similarly enjoin the ad interim rates 
prescribed by the utility company if they are shown 
to be excessively high. * * *' 

J3J The same rule is approved in Corpus Juris, Vol. 
51, Public Utilities Section 26, in this language: 
When rates established by the state or under its 
authority are set aside or otherwise become of no 
effect, a public utility has the right to establish its 
own rates, subject to the ordinary requirements of 
reasonableness. A rate so established by the utility is 
in force until it is modified or a different rate is fixed 
by proper authority.' 

The commission does not deny that this is the 
general rule but contends that our constitution is sui 
generis on this point and that it denies the jurisdiction 
of the Arizona courts under that constitution to make 
such an order. It is true that Section 3. article 15 of 
the b n m ~  constitUtion, which reads as follows: '3. 

[Powers to regulate rates, service.]-The corporation 
commission shall have full power to, and shall, 
prescribe just and reasonable classifications to be 
used, and just and reasonable rates and charges to be 
made and collected, by public service corporations 
within the state for service rendered therein, and 
make reasonable rules, regulations, and orders, by 
which such corporations shall be governed in the 
transaction of business within the state, and may 
prescribe the forms of contracts and the systems of 
keeping accounts to be used by such corporations in 
transacting such business, and make and enforce 
reasonable rules, regulations, and orders for the 
convenience, comfort, and safety, and the 
preservation of the health, of the employees and 
patrons of such corporations; Provided, that 
incorporated cities and towns may be authorized by 
law to exercise supervision over public service 
corporations doing *410 business therein, including 
the regulation of rates and charges to be made and 
collected by such corporations; Provided further, that 
classifications, rates, charges, rules, regulations, 
orders, and forms or systems prescribed or made by 
said corporation commission may from time to time 
be amended or repealed by such commission', grants 
great power to the commission in its fixing of rates of 
public service corporations, and this court has 
repeatedly so heId. The leading and original case on 
the subject is that of State v. Tucson Gas. Electric 
Light & Power Co-, 15 Ariz. 294. 138 P. 781. 786- 
Therein the court said: We  are of the opinion that 
the people, by their Constitution, have said, in plain 
and unequivocal language, that 'the Corporation 
Commission shall have full power to, and shall, 
prescribe just and reasonable classifications to be 
used, and just and reasonable rates and charges to be 
collected, by public service corporations within the 
state for services rendered therein and (shall) make 
reasonable rules, regulations, and orders, by which 
such corporations shall be governed in the transaction 
of business within the state,' and that the power 
therein granted to the Commission is exclusive, and 
not to be exercised by the Legislature. For if 'such 
corporations' 'shall be governed in the transaction of 
**753 business' by the Commission in the 
enumerated matters, there is an implied exclusion of 
power in any other body or department to prescribe 
classifications, rates, charges, rules, regulations, or 
orders.' 

And it again considered the general question as to 
the powers of the commission in Anzona Corn. 
Comm- v. Heralds of Liberty. 17 Ariz. 462. 154 P. 
202; Arizona Eastern Rd. Co. v. State. 19 A r k  409, 
171 P. 906; Pacific Gas & Electric Co- v. State. 23 
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a Ariz 81,201 P. 632; Yuma Gas. Li&t & Water Co. 
v- City of Yuma 20 Ariz 153. 178 P- 26; Phoenix 
Rv. CO. v- L o u d  21 Ariz 289. 187 P. 933. and 
Haddad v. State, 23 Ariz. 105. 201 P. 847; 
Menderson v. City of Phoenix. 51 Ariz 280.76 P2d 
321: Northeast b i d  Transit Co- v. Citv of F'hoenix, 
41 Ariz 71. 15 P-2d 951. The last case considering 
the question is that of Ethington v. Wrieht 66 Ariz 
382 189 P2d 209- All of these cases, except the last, 
were reviewed and reconsidered in corporati on 
Comm. v. Pacific Grevhound Lines. 54 Ariz. 159.94 
P2d 443. It will be noted, however, that each and all 
of these cases dealt with the action of the legislative 
branch of the government and not with the judicial 
branch. This court has never considered the question 
of whether our constitution denied to our courts the 
right to determine whether any orders of the 
commission made in attempting to assert its plenary 
powers in the field of prescribing classifications, 
rates, and charges to be made by public service 
corporations violated other provisions of the 
constitution, such as Article 2 d o n  4 thereof, 
commonly known as the due *411 process clause, in 
the same manner and with the same jurisdiction and 
remedies they possessed over other executive and 
legislative officers. Article 15. section 17. of the 
constitution, reads as follows: 

'17. [Appeals.]-Nothing herein shall be construed 
as denying to public service corporations the right of 
appeal to the courts of the state from the rules, 
regulations, orders, or decrees fixed by the 
corporation commission, but the rules, regulations, 
orders, or decrees so fixed shall remain in force 
pending the decision of the courts.' 

The only limitations placed by this article on 
the jurisdiction of the courts to deal with appeals 
from the rules, regulations, orders, and decrees made 
by the corporation commission is that these shall 
remain in force pending the decision of the eourts. In 
other words, while in most states the courts can and 
often do enjoin the orders of public service regulatory 
bodies, as soon as a suit alleging that the orders are 
confiscatory and therefore in violation of the due 
process clause of the various constitutions isfiled, in 
Arizona such an order may not be made until after 
the court has decided the issue, and this limitation 
was carefully observed by the trial court in the 
present case, for it did not issue the order complained 
of until after it had held the existing orders of the 
commission regarding the rates of the company were 
unjust, unreasonable, and confiscatory. The court has 
been cited to no other constitutional or statutory 
limitation of the jurisdiction of the superior court 

over orders of the corporation commission which 
have been held by the court to be unconstitutional. In 
general, the jurisdiction of the superior court has been 
determined by this court in the case of State ex rei. 
Davis v. Osborne. 14 Anz 185,125 P. 884.885: 

The superior courts have jurisdiction in all causes 
and of all proceedings in which jurisdiction shall not 
have been vested exclusively in some other court. 
The Supreme Court has appellate jurisdiction in all 
actions and proceedings except a civil action to 
recover money or propem where the original amount 
in controversy does not exceed the sum of $200. Our 
courts are not divided into courts of equity and courts 
of common-law jurisdiction, as is the case in those 
jurisdictions whose authorities, if superficially 
considered, would lend color to the view that courts 
will not decide questions of a political nature. The 
jurisdiction in law and in equity under our scheme of 
government is blended in one court which may give 
appropriate judgment in all cases according to the 
law and the facts as they may arise.' 

But, says the commission, under the Arizona 
constitution a public service corporation **754 can 
under no circumstances fix a rate for its services, 
though it does not cite any specific constitutional or 
statutory provision to that effect. It apparently relies 
in the main on the case of *412EI Paso & 
Southwestern RY. Co. v. Arizona Corn. Comm.. 
D.C., 51 F.2d 573.576. This was an action claiming 
a recovery of excessive rates paid by certain shippers. 
The court held that when certain rates had been 
established by the Interstate Commerce Commission 
and the carrier had charged and collected such rates it 
could not be compelled to refund an amount in excess 
of a rate fixed by the commission after the carrier 
had collected the earlier rate. In its opinion the court 
said, referring to the Arizona Corporation 
Commission: 'The carrier is precluded from 
initiating rates as under the federal plan, and m y  
only charge and collect those rates that have been 
approved and prescribed by the Commission' 
(emphasis supplied), and referring to Section 69-252, 
A.C.A. 1939, the court said: 'This provision of the act 
must necessarily refer to rates and charges made and 
collected in excess of those fixed and prescribed by 
the Commission, as the carrier is not permitted to 
charge or collect any sum whatever until after the 
Commission has prescribed 'just and reasonable 
rates and charges to be made and collected." 
(Emphasis supplied.) 

There was no question involved in the case of 
confiscation by the rates in question or of the due 
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process provisions of the federal or state 
constitutions, the real issue being the retroactive 
eflect of a rate change by the Interstate Commerce 
Commission. We think the language quoted was 
unnecessary to sustain the judgment of the court and 
that it is, properly considered, only dictum, and that 
had the question been one of the preservation of 
property pending the fixing of a constitutional rate by 
the public body authorized to do so, the court would 
have made a very different statement. The case is not 
an authority on the issue involved in the present case. 
Of the many cases cited by counsel for the 
commission and for the company, we think that of 
Souther0 Bell Tel. & Tel Co. v. Georgia Public 
S h e  Corn.. 203 Ga. 832.49 S.E.2d 38.41 most 
closely resembles the issues involved herein. We 
quote therefrom as follows: 

'5. Utility rate making is legislative in nature, and 
the power to make such rates in this State is by the 
constitution and laws vested exclusively in the 
Georgia Public Service Commission. 

'6. While courts of equity have and can exercise no 
jurisdiction to make public utility rates, yet they do 
have jurisdiction in all cases properly brought before 
them to render judgments enjoining confiscatory 
rates, thus preventing impingement of the 
constitutional rights of public utility companies. And 
where it is shown that utility rates fixed by the Public 
Service Commission are confiscatory and, therefore, 
result in taking the private property of a public utility 
company for public use without due process, a court 
of equity will not hesitate to take judicial action and 
enjoin the enforcement of such confiscatory rates. 

* * *  
"413 '8. Although a court of equity can not make 

utility rates, such a court can, in the exercise of its 
jurisdiction, attach to the judgment enjoining the 
confiscatory rates a condition that the public utility 
company may not collect rates that will produce 
revenue in excess of a stated amount which in the 
judgment of the court is the amount necessary to 
avoid confiscation. Where the rate order is enjoined, 
the utility company could fix its rates until 
reasonable rates are Fred by the Public Service 
Commission.' (Emphasis supplied.) 

See also Southwestern Bell Telechone Ca. v. State, 
202 OM, 291.214 P . 3  715. 

The remedies suggested by the commission 
are mandamus and contempt proceedings. The 
judgment already rendered by the trial court is in 

effect a mandamus and the commission for a long 
period failed to obey the order, although it has never 
contended the court exceeded its jurisdiction in 
ordering it to establish a proper rate. A mandamus 
would merely be a repetition of an existing order with 
time limitations. Contempt proceedings- while they 
might perhaps punish the individual members of the 
commission--would not **755 protect the right of the 
company to be guarded against interim confiscation. 
The portion of the judgment complained of in no 
manner interferes with the jurisdiction of the 
commission to establish a just and reasonable rate but 
expressly allows the rates suggested by the company 
only 'pending the final determination of just and 
reasonable rates by the commission'. 

We are of the opinion that the trial court not onIy 
had jurisdiction to make the order complained of but 
that it would have been an abuse of discretion to have 
refused it. 

The judgment is affirmed. 

WALL, C. J., and STANFORD, PHELPS and DE 
CONCINI, JJ., concur. 

71 Ariz. 404,228 P.2d 749 

END OF DOCUMENT 
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BEFORE THE A 9ImmUN COMMISSION 
~ 

CARL J. KUNASEK 
CHAIRMAN 

3IN IRVIN JUN 1 3 2000 
COMMISSIONER 

WILLIAM A. MUNDELL 
COMMISSIONER 

IN THE MATTER OF THE APPLICATION OF DOCKET NO. W-03293A-00-0182 

DECISION NO. bab5 1 
=ON AND ORDER 

EIIM UTILITY CO., E&?’ DIVISION, FOR AN 
EMERGENCY SURCHARGE. 

DATE OF HEARING: April 28,2000 

PLACE OF HEARING: Tucson, Arizona 

PRESIDING OFFICER. Jane L. Rodda 

4PPEARANCES: Robin Thim, President, Thim Utility Co., E&T Division; 
and 

Robert Metli, Staff Attorney, on behalf of the Utilities 
Division of the Arizona Corporation Commission. 

BY THE COMMISSION: 

Having considered the entire record herein and being fully advised in the premises, the 

Arizona Corporation Commission (“Commission”) finds, concludes, and orders that: 

FINDINGS OF FACT 

1. On March 23,2000, Thim Utility Co., E&T Division, (‘rVC‘ or “Company”) filed an 

application with the Commission for an emergency surcharge. 

2. TUC provides water utility service to approximately 250 customers in an area 

southwest of Tucson in Pima County. 

3. 

4. 

TUC operates a single well that has been experiencing problems with nitrate levels. 

TUC has been able to provide water with acceptable levels of nitrates per Arizona 

Department of Environmental Quality (“ADEQ) standards by blending its well water with water 

purchased fiom the City of Tucson. 

5. In the past year, TUC has experienced greater nitrate levels in its well, and has had to 

purchase more than twice as much water k the City of Tucson as had been anticipated in TUC’s 
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rucson water. 

3,2000, a hea 

if the hearing to 

xpressing come 

,17,128 &om the City ofTucson 

pemting loss each month. 

13. Arizona Attorney General Opinion No. 71-17 recognizes three situations when the 

:ommission may utilize interim rates without a finding of fair value rate base: (1) when sudden 

hange brings hardship to the company; (2) when the company is insolvent; and (3) when the 

ondition of the company is such that its ability to maintain service pending a formal rate 

etennination is in serious doubt. 

14. At the hearing, Commission Utilities Division Staff ("Staff) expressed the opinion 

ut TUC's current situation constitutes an emergency under the third criteria of Attorney General 

tpinion No.71-17 because of the potentially dangerous public health concerns resulting fi-om high 

itrate levels and the resulting financial strain on the Company. 

15. Staff recommended that a surcharge of $0.94 per 1,OOO gallons be assessed on an 

it& basis until the resolution of a formal rate proceeding. Staffs recommended surcharge is 

dculated to recover the costs associated with purchasing Tucson water on a going-forward basis. 

f this Decision. 
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17. Staffs recommended interim rate increase would increase the monthly median 

residential water bill by 243 percent from $32.94 to $40.97, and increase the average monthly water 

bill 27.6 percent, fina $39.23to $50.07.’ - -  

18. TUC is not in compliance with the regulations of ADEQ because of an outstanding 

notice of violation for nitrates in July 1999 and because ADEQ has no records of lead or copper 

testing. 

19. The surcharge is needed to allow TUC to continue purchasing water fiom the City of 

Tucson in order to provide water that meets the quality standards of the Safe Drinking Water Act. 

a. TUC is current with its property taxes and in compliance with Commission Orders and 

regulations. 

21. TUC’s inability to meet its on-going operating expenses and the potential serious 

jublic health problem of nitrates in its well water places in serious doubt its ability to maintain 

iervice pending a formal rate case. 

22. It is reasonable to require TUC to segregate hnds received on account of the 

surcharge in a separate interest bearing account to be used solely for the purpose of purchasing water 

E b n  the City of Tucson. 

CONCLUSIONS OF LAW 

1. TUC is a public service corporation within the meaning of Article XV of the Arizona 

Zonstitution and A.R.S.§§ 40-250 and 40-251. 

2. 

3. 

4. 

The Commissionhas jurisdiction over TUC and the subject matter of the application. 

Notice of the application was provided in the manner prescribed by law. 

TUC is facing an “emergency” within the definition set forth in Attorney General 

Opinion No. 71-17. 

5. The emergency rate increase granted herein is just and reasonable on an interim basis 

md should be granted. 

6. The recommendations set forth in Findings of Fact Nos. I6 and 22 are reasonable. 

ll 

s:wn!-nnRatcs\Thi- 3 DECISION NO. -5 I 

Based on consumptioa amounts nmC‘r last rate case 
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ORDER 

IT IS THEREFORE ORDERED that Thim Utility Co., E&T Division shall file on or before 

June 30,2000, a revised schedule of rates and charges that provides for an interim surcharge of $0.94 

per 1,000 gallons. 

IT IS FURTHER ORDERED that the surcharge approved herein shall be interim and subject 

to refund pending the resolution of a permanent rate case. 

IT IS FURTHER ORDERED that Thim Utility Co., E&!J! Division shall file an application for 

a permanent rate increase within 60 days of the effective date of this Decision. 

IT IS FURTHER ORDERED that the surcharge shall be effective for all service provided on 

and after July 1,2000. 

IT IS FURTHER ORDERED that within 90 days of tfds Decision, Thim Utility Co., E&T 

Division shall fiIe documentation that it has completed the required tests for copper and lead. 

IT IS FURTHER ORDERED that Thim Utility Co., E&T Division shall segregate the funds 

received h m  the surcharge in an separate interest bearing account to be used solely for the purpo: 

3 f  paying the City of Tucson for purchased water. 

IT IS FURTHER ORDRED that Thim Utility Co., E&T Division shall notifjl its customers of 

[.he surcharge authorized herein and the effective date of same by means of an insert in its next 

-egularly scheduled monthly billing. 

.- 
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IT IS FURTHER ORDEIZED that Thim Utility Co., E&T Division shall file a copy of the 

otification of rates and charges approved herein and sent to its customers with the Director of the 

kiiities Division within 30 days h m  the effective date of this Decision. 

IT IS FURTHER ORDERED that this Decision shall become effective immediately. 

BY ORDER OF THE ARIZONA CORPORATION COMMISSION. 

IN WITNESS WHEREOF, I, BRUIN C. McNEIL, Executive 
Secretary of the Arizona Corporation Commission, have 
hereunto set my hand and caused the official seal of the 
Commission to be affixed at the Capitol, in the City of Phoenix, 
this 13c". day of,C&kfXLs *Oo0-, 

 ISS SENT 
R:dap 
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Robin M. Thim 
Wrn Utility Co., E&T Division 
?.O.Box 13145 
rucson, Arizona 85732 

Lyn Farmer, Chief Counsel 
Legal Division 
4RIZONA CORPORATION COMMISSION 
1200 West Washington Street 
‘hoenix, Arizona 85007 

1ebora.h Scott, Director 
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DATB OF -NO: Narch 27,  1992 

PLACE OF HIURINC: Phoenix, Arizona 

PRESIDING OFPfCERt Jerry L. Rudibaugh 

H r .  James G. ctosby, in propria per€aona: Ma 

Ms. Janet F. Wagner, Staff Attorney, Legd 
Division, on behalf of the kieona 
Corporation commission Staff. 

BY mu rrrreatns-r 

On February 20,  1992, the Hountain View Water Cumpmy, Inc. 

(rApp1icant' or *Company") filed an application w i t h  the Arizona 

oorporation Coailaisrsion (a~ommissionm) for an emergency increase i n  its 

rates for watew service. 

Rirsuarrt to Procedural Order dated March 12, 1992, this mat- - before a duly authorfeed Rearing Officer of the Cotanriersion a t  its 

offfoes Ln Phoenhc, Arizona on narch 27, 1993. Applicant appeared 

t 
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Agpliuant is aertificateci to praVfd8 water service to an area two 

miles b a t h  of St. Johns, Apache County, Arizona. The original 

Certificate of Convenience and Necessity ("CCblN") as well as i n i t i a l  

rates verei granted to Mountain V i e w  Water Company ("Mountain V i w " )  

purauantto Decision No. 46830, dated ldarch 22, 1976. Mr. James G. 

C m b y  was the owner of the stock of Mountain View. All of the land 

an the certificated area was ow& at that time by the Three C 

Livestock Company (ubevslopetrn) whose stock was also owned by Hr. 

Crosby. The Developer contributed $40,000 toward the construction c:f 

Laountafn W f e w .  The area was inittally subdivided into five-acre 

homesites and the rates and chargee for Mountain View were established 

solely for five-acre homesites as follows: 

NISI": 

RATE: 

$15,00 for the first 2,000 gallons usetd per month 
per customer . 

$ 1-85 par each 1,000 gallons used per month' gar 
amtomer in excess of the first 2,000 
gallons allowed i n  the minimum for the next 
6,000 gallons. 

$ 1.50 per each 1,000 gallons ConEDtmted in excess 
of the first 8,000 gallons use per month pta 
customer. 

soaethue in 1984, the Arizona Department of Environmental Quality 

( u r n " )  issued a Cea5e and mist O r d e r  against Mountain V i e w  because 

of w a t e r  quality prublaas as we11 as arajor.aperation and ioafntetlance 

deficiemcies' w i t &  the water system. .h Hay 1988, the assets and ccb;lp 

2 .. 
Ha. 55083, datM Hay 26, 1988. AS part of that IkcPsion, the carppany 

was to file for rate review within 90 days and to "file a pim 

for derccribing its pmposals for the water system wkthin  90 & y r ~  fraa 
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the effmztivs date of this Decision". TO date, Applicant has nat 

-lied w i t h  Deoislon No. 55982. 

In November 1991, the Apache County Superior Court (a'court:-) 

hstwcl C a w  NO. 8496 whereby Applbant wae) ordered to aonduct various 

sasrplfng of it. water includlnq samples for gross alpha particle 

a a v f t y ,  radium-226, radhm-228, and uranium levels. In addition, 

the ooolpany was ordered "to s u b m f t  to AUEQ an engineering report 

addxmmhg all phy8fcrsl repairs and modifiaations needed to cure any 

defects and bring the eystan into compliance w i t h  State law 8nd 

m g u l u t f ~ = .  

In February of! this ysar, Applicant filed a one-line application 

request- an cw~ergency rate increase. Attached to the appricatfon 

was a aopy of a nothe sent to customers indicating the rate increase 

ptcul neestammy primarily to Coyer additional operating expenses brought 

'about by the redueion in the groundwater table, an aging wates 

syrrter, and coB+B o t  collsplying w i t h  the rmxn 

to our #arch 12, 1992 Pr&ral Or&, 

wt imtxme statement in eupport af their application. 

A t  the hear-, the Company provided further fhXplanatfon of ita 

According to the coslpany, the current all- financial emergency. 

raueaues do not c#rver n o m 1  operating expenses- 

able to corZt;hUM~ to operate oyer the &st 16 
' -.< ! . 
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Although the pump normally operates 

autnratfually, -8 Company hae been forced t o  operate it lpanwlly in 

an effort to  m e a t  denmnd. This has resulted in pump failures as well 

m water haalingr. 

Staff warn not convfnaed there had been any sudden change which 

ham cawed the CumpanyBs a r r e n t  financial problems. Zn fact, the 

Company barn been aware for numerotm years that its system was aging, 

the grounbuater table was fluctuating, and of the needs addressed in 

tbnr Court order. However, Staf f  vas concerned that the Company may 

not be able to laafntain service to its customers on its existing 

rates. For that raarron, Staff recommaended emergency rates i n  the 

Lupount of $4.60 per austcnuar per month be grantad at t h i s  ti-. To 

arrive a t  iW reooam~nbeb amount, Staff utilized the income statement 

provided by the Company which stbowed a $3,688 loss on a cash basis. 

That 108. vas wljusted upward by approximately $500 to $4,200 order 

to c ~ 9 8 p :  sbditional t&ting expenses required by the court. 

we amcur uiM Staff that an emergency increase is necemniy a t  

thim tim tb insure continued service is provided pending a proper 
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inCluaOa fm the 1991 inaome statement tahould be reduoeU by $4,026 t;O 

refleet autual 1991 taries of $710. The company had included back 

property ta% o pnll am the a r r e n t  year's property tax. In addition, 

we w i l l  inarease the expense level by $21000 a6 the amount the Company 

indi-ted it will iMnv on an annual basis to comply w i t h  the bating 

requirements of the murtb Based on those adjustments, the cvmpany'rs 

annual heme would be a loss of $1,662. Baaed on to the Company's 

rim- of 45 customem, this w i l l  rtmult i n  a interim increase o i  

$3.10 par customer per month. 

We recognize that  the aforcearentioned interim increase will only 

take care of the Colnpany's short-term operating costs. It will not 

enable the Company to finance a long-term solution- Hawever, the 

-any bae not yet presented the Cmm5ssion w i t h  a plan to solve its 

problems w i t h  the system. This is in spite of the fact that the 

co~pany wag ordered in peaisfon No. 55982 ti, file such a plan. it 

4- sppsar that the company has the following two immediate problaara 

that nsed Long-ten solutions: a) an excessive radioactive level of 

the conpany's water source; the company's existing well cartnbt 

m t  d m .  

oae possible solution would be a new w e l l  which would enable tk 

It is also possible water from a ne collqpany to meet peak demands. 

aiee Ma custcmer base, euch a cost is BUIO~~OUS. ]a 
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fact, the cost its such that we find an emergency exists  for t h h  

Crrrapany to finanae suah a mjor project. Hence, even though ve do 

not have the Ccmpany's proposed plan/solution at this t i m e ,  we believe 

it is imperative that a capital improvement account be set up at this 

the to  begin accumulating the needed fund6. For that reason, in 

addition to the $3.10 per wtolaer per month operating increase, w e  

are going to approve, a $10.00 per customer per month surcharge to fund 

a newly established capital improvement account. The monies are to be 

&et aside in a separate corporate bank account to  be utilized solely 

for capital. improvements which the Commission will identify by 

subsequent O r d e r .  Both the $3.10 interim hcreaae and the $10.00 par 

month marcharge are ccntinqent upon the Company fi l ing within 60 &rye 

of the data af tk O r d e r  a permanent rate application along w i t h  its 

lomg-tena Rlam for 8r.lving the water quality/quantity problems of its 

system. If the coprpany fa i l s  to cormply with these requirements, both 

the interfir increase and, &tarcharge w i l l  automatically cease without 

fu'rther order of this Commission and all monids collected through the 

interim increase and surcharge shall be refunded to customers w i t h i n  

90 day8 of the date of this Order. 

* * * t t * 
mving considered the entire record hemin and being f u r y  

advised i n  the prcdeme, the CorPlaiasbn finds, concludes, and orders - 
Applfcsst is an Arizona corporation duly cartifie to 

p i &  water crervioe in an area,two mites swth of st. J O ~ ~ S ,  ma 
cotllttft, misons. 
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2. On February 20, 1992, Applicant filed an application with 

trh. Covmisrion requesting an interim rate increase. 

3. Pursuant to our March 12, 1992 Procedural Order, th is  matter 

MS set for  heuring commencing on March 27, 1992. 

4. kt the time af hearing, Applicant was serving approximately 

of ltinhum - 
+r 1,006 '6allona 
2,001t0 6,000 Gallon6 
in excess of 6,060 Gallons 

Qallo~l Ineluded in Minimum 

and proposed interim rates and charrgelsr 

present Proposed 
_Rates.. Ratas 

$15 . 00 s 0.00 

0.06 18.00 

$0 . 00 $3 -00 
$1.85 
$1. 50' 

2,000 1,000 

6. In 1984, ADEQ ~asued a Cease and Desist O r d e r  against 

Mountain View regarding vater quality problems as well as major 

opratfon and raafntenance deficimcies with the water system. 

7 .  In Hay 1988, the a 5 - t ~  and CCCN of Hountain View were 

transferred to'&plicant pursuant to  Decision 'No. 55982. 

prwpa8ls for the water Systeap within 90 days. 

9. Ta date, the Campany has not amplied vith mcision m. 
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DOCIQW m. W - ~ ~ ~ B - S ~ - ~ ~ O .  

ineluding 8mplom for gross alpha partiole activity,  radium-226, 

radhn-228, Ma uranium levela. 

21. The coplpany indiaated it has an mmrgenay because of the 

following t 

A. Exist- rates do not provide sufficient revenues to cover 

normal operating expenses; 
Causa No. 8496 issued by the Court bas further increased the 

C!oapany@s uosta by $2,000 annually; and 

8. 

C. Drought conditions i n  the Companyfs service area have 

resulted in increased casts for pump failures and water 

hauling costs. 

12. Based on Applicant's 1991 cash basis income s t a t e m r a n t ,  it 

vi11 need an increasur of $1,662 i n  order to cover normal oparating 

Qos+B as wall as the costs of testing ordered by the court in  caudpe 

no. 8496. 

13. The Company has exprienceb water shortages during the 

sumbet monthm for the past six or eevm years, 

14. %%e estimated cost for a new well for Applicant is $75,000. 

15. Appl~cantDs financfal integrity and ability to provide 

contimmd service to its custoopers panding a f u l l  hearing on (L 

penransnt rate increase is in  serious doubt. 

... 
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M B M ~  to inuure aontinued viable and sfficient operation pending 

a proper datarmfnation of permanent rate levels. 

4. The cOrah6ion concludes that the level of rates and charges 

mtd hmrda are juat and reasonable on an interim basis. 

5. The lesuance of a CCXN t o  a public service corporation 

impo~ea a duty upon the certificate holder to make a~ adequate 

hnmstrsnt end to render aompetant an8 adequate service. 

pR#BR 

IT IS THBREFOIU ORDERISD that the Nountain View Water Company, 

ma# be and the mame is, hereby authorized am3 directed to file the 

following uehedulr of Lntexh rates an8 charges: 

$18 10 

$ 1.65 
$ 1.50 

Gallom inal\ldQd in Hfniamtn 2 . 000 

IT IS FORTEBR ORDERED that the rates anb chargee authorized 

~mlnabuve &all be effective on and after June 1, 1992. 

IT IS p0RT)fER ORDERED that the Hc8untd.n View Water Caglpany, Inc., 

the same is, hereby authorized t o  collect a $10.00 per mmt3 m, 
f ram each customer effective on and after  una I ,  1992. 
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Dmtm BO. o-2asrr-salsso 

Division aauuunttng for a l l  ruceiptu and balanoe of the aforementione6 

igprotrepwnt aocIEoMt, 

\ 

XT IS PWEIIER ORDERSD that the interim increase and surcharge 

appmved herein are hereby contingent upon Hountain V i m  Water 

Company, I=., filing a permanent rats application and plane for 

system irrprove#nts within 60 days of tha, effective date of this 

order. 

IT IS FURTHER ORDERED that failure to file the aforementioned 

appliuat&On within 60 days of the effective date of thier Order shall 

autaapatiaally termfnate the interim incream and surcharge without 

further order of  t h l ~  Commission. 

IT IS FURTHER ORDERED that if Xountain V i e w  Water Company, Inc., 

fails t o  timely comply w i t h  the contingencies herein, it s h a l l  refund 

the aaniea collected thrhgh the i n t e r b  increase and surcharga w f t h i n  

90 ctaya of #e effeative date of t h b  Order. 

IT IS SWREKER O&&ED that the rates authoritid herein shall be 

8labject to refund with interest  should pmna.nent rates as a m  

-y detedlretd by the OorPsisrPion be less than thme set forth 

abrrwr. 
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IT 18 ORDIPRIED that Mountain View Water Colapany, fnc. 

@hall notify eaah of its customers by an insert i n  its next regular 

monthly billing of the increased rates authorized hereinabove @ of 

ec! by t m .  

IT IS FDRTHER OROEReD that this Deaision eihell become effective 

W i a t a l y .  

BY ORDER OF THE ARfZONA CORPORATION CO"IS8fON. 

IN WITNESS WHEREOF, I 0  JAN€S &t"Ews# EKecUtiVa 
Secretary at the Arizona Corporation commission, have 
hereunto set my hand and uausecl the official  seal of the 
commission to ba affixed at the Capitol, in the city of 
~~loenir,' this 1.4 day of 8 1992. 

.. - 
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Re George M. Papa dba George M. Papa Water Company 
Docket No. U-1894-94-276 

Decision No. 59650 

Arizona Corporation Commission 
May 15,  1996 

Before Jennings, chairman, and Weeks and Kunasek, commissioners. 

BY THE COMMISSION: 

FINDINGS OF FACT 

1 .  Pursuant to authority granted by the Arizona Corporation Commission 
('Commission') in Decision No. 34647 (July 10, 1 9 6 3 ) ,  Mr. George M. Papa dba George 
M. Papa Water Company ('PWC' or 'Applicant') a sole proprietorship, is engaged in 
the business of providing water utility service to the public in three separate 
service areas in the communities of Linden, Pinedale, and Clay Springs, Navajo 
County, Arizona. [E'NlI 

2 .  Applicant's present rates and charges for water service were approved in Decision 
No. 55368 (December 30,  1 9 8 6 ) .  

3 .  On August 1 7 ,  1994, PWC filed with the Commission an application requesting 
authority to increase its permanent rates and charges. 

4 .  During the test year ended December 31,  1993 ('TY'), PWC served an average of 197 
metered customers, 185 of which are residential customers served by 5 / 8 '  x 3/4 '  
meters. 

[FN21 

0 
5 .  Average and median usage during the TY were 6 , 7 6 3  gallons of water per month and 
4 , 4 5 8  gallons of water per month, respectively. 

6 .  On July 6 ,  1994,  PWC notified its customers of the proposed rates and charges by 
first class U. S. Mail and, in response thereto, forty-one complaints and an eighty- 
three signature petition regarding the size of the proposed increase, service and 
water quality problems were received by the Commission's Utilities Division 
('Staff'). Staff noted that it had received five informal complaints from 1992 
through 1994 which were all resolved successfully. 

7. On September 28, 1994, in order to address the customers' concerns, Staff 
conducted a public comment meeting in Show Low, Arizona. 

8 .  Staff conducted an investigation of Applicant's proposed rates and charges, and 
in the Staff Report filed on October 1 4 ,  1994,  recommended that Staff's proposed 
rates and charges be approved without a hearing. CE'N31 

'1 9 .  On March 1 9 ,  1996, PWC filed a 'Request for Emergency Rate Relief Action'. 

1 0 .  On April 11, 1996,  based on PWC's March 19 filing and a subsequent meeting of 
Mr. Papa with Staff, a supplemental Staff Report was filed containing additional 
information concerning the Applicant together with Staff's revised recommendations 
concerning the application herein. 

11. The rates and charges for PWC at present, as proposed in the application, and 
recommended by Staff are as follows: 

2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 



MONTHLY USAGE CHARGE: 
5/8' X 3/4' Meter 
3/4' Meter 
1' Meter 
1 1/2' Meter 
2' Meter 
3' Meter 
4' Meter 
6' Meter 
Excess of minimum - 
Per 1,000 gallons 
Gallons included in minimum 
SERVICE LINE AND METER 

(Refundable pursuant to A.A.C 

5/8' X 3/4' Meter 
3/4' Meter 
1' Meter 
1 1/2' Meter 
2' Meter 
3' Meter 
4' Meter 
6' Meter 
SERVICE CHARGES: 
Establishment 
Establishment (After Hours) 
Reconnection (Delinquent) 
Meter Test (If Correct) 
Deposit 
Deposit Interest 
Reestablishment 

INSTALLATION CHARGES: 

R14 - 2 - 4 0 5 ) 

PUR slip Copy 
1996 WL 551855 (Ari2.C.C.) 
( C i t e  as: 1996 WL 551855 (Ariz.C.C.)) 

(Within 12 Months) 
NSF Check 

Present 

Rates 

$ 9-00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

$2.40 
-0- 

$200 - 00 
0.00 

250.00 
0.00 
0.00 
0.00 
0.00 
0.00 

$25.00 
0.00 

$15.00 
$15.00 
0.00 
0 - 00% 
0.00 

0.00% 
$2.50 
0.00% 

$10.00 

$ 0.00 
0.00 
0.00 
0.00 
0.00 

R14-2-403 (B) . 

Proposed 
Rates 

Applicant 

$22.00 
22.00 
22.00 
0.00 
0.00 
0.00 
0.00 
0.00 

$2.80 
- 0- 

$240.00 
240.00 
300.00 
0.00 
0.00 
0.00 
0 . 0 0  
0.00 

$25.00 
$25.00 
$25.00 
$25.00 

0.00 
0.00% 

** 
$10 IO0 
0.00% 

$ 5.00 
2.00% 

$22 - 00 
22 - 00 
0.00 
0.00 
0.00 

~ 

Staff 

$11.00 
12.00 
20.00 
45.00 
72.00 
135.00 
225 - 00 
450.00 

$2.50 
-0- 

$240.00 
275.00 
375.00 
570.00 
970.00 

1,350.00 
2,155.00 
4 , 165.00 

$20.00 
$25.00 
$25.00 
$25.00 

* 
* 

**  
$15.00 
1.50% 

$ 5.00 
1.50% 

***  
*** 
***  
*** 
***  

Page 2 

Deferred Payment 
Meter Reread (If Correct) 
Late Charge (Per Month) 
Monthly Service Charge for 

4' or smaller 
6' 
8' 
10 ' 
Larger than 10' 
F"* Per Commission Rule A.A.C. : 
FN** Number of months off system times the monthly minimum per Commission Rule 

FN*** 1% of monthly minimum for a comparable sized meter connection, but no 
less than $5.00 per month. The service charge for fire sprinklers is only 
applicable to service lines separate and distinct from the primary water 
service line. 

Fire Sprinklers: 

A.A.C. R14-2-403 (D) . 

12. Pursuant to the Staff Report, Applicant's fair value rate base ('FVRB') is 
determined to be $145,682, which is the same as the original cost rate base. [m4] 

13, PWC'S present rates and charges produced adjusted operating revenues of 
and adjusted operating expenses of $50,868, which resulted in operating income of 
$9,735 for the TY. 

$60,603 
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14. In the initial Staff Report, Staff recommended increasing the Applicant's 
claimed TY operating expenses by $2,131 in the following manner: 

?? increase purchased pumping power expense from $9,890 to $10,367 to reflect 
actual invoice amounts; ?? reduce water testing expense by $2,876 based on Staff's 
detailed analysis of annual testing costs required under Phase 11. Phase V water 
testing expenses were not calculated by Staff because they will not be required by 
ADEQ until 1997; ?? increase depreciation expense by $4,853 to reflect an authorized 
rate of five percent applied to PWC's adjusted plant balances; and ?? reduce 
property taxes from $4,181 to $3,858 with the removal of out of TY expense of $323 
for interest charges on delinquent taxes. 

15. The proposed rates and charges of Applicant would produce operating revenues of 
$96,981 and operating expenses of $48,737 resulting in operating income of $48,244 
and 33.1 percent return on FVRB. 

16. The rates and charges Staff recommended would produce adjusted operating 
revenues of $66,577 and adjusted operating expenses of $50,868, resulting in 
operating income of $15,709 and 10.8 percent return on FVRB. 

17. Applicant's proposed rates would increase the average monthly residential 
customer's bill by 62.2 percent, from $25.23 to $40.94 and the median monthly 
residential customer's bill by 7 5 . 0  percent, from $19.70 to $34.48. 

18. Staff's recommended rates would increase the average monthly residential 
customer's bill by 10.6 percent, from $25.23 to $27.91, and the median monthly 
residential customer's bill by 12.4 percent, from $19.70 to $22.15. 

19. Staff indicates that PWC has a continuous history of ignoring prior Commission 
Orders as follows: 

*2 ?? on December 30, 1986, in Decision No. 55368, the Commission ordered PWC to 
cease commingling funds in personal and utility accounts; to comply with NARUC 
accounting standards; to construct a 31,000 gallon storage tank for the Linden 
system; and to seek financing approval for the storage tank; ?? on December 30, 
1986, in Decision No. 55360, the Commission authorized an extension of PWC's 
Certificate of Convenience and Necessity for the Linden system and ordered the 
Applicant to meter all customers; and ?? on November 7, 1989, in Decision No. 56702, 
the Commission found PWC in contempt of Decision NOS. 55360 and 55368. The Applicant 
was ordered to construct an interconnection between the two Linden systems and the 
funding for the interconnection would come from proprietary accounts. PWC was also 
fined $300 for failure to file annual reports and would be fined $5,000 for failure 
to construct additional storage facilities or, in lieu thereof, a transmission line 
connecting the two Linden systems by April 9, 1990. Neither construction project was 
ever initiated and the fine remains uncollected. 

20. According to Staff, 15 of PWC's customers have broken meters and their monthly 
bills are estimated by the Applicant. Additionally, PWC has not paid its property 
taxes since 1988 and now owes Navajo County in excess of $26,000 for back property 
taxes previously collected from ratepayers even though PWC's application reflects 
an annual cash flow of approximately $42,000 including $4,181 in unpaid test year 
property taxes, $18,000 in salary for Mr. Papa, the system's certified operator, 
$7,814 for depreciation expense and $11,866 in operating income. 

21. It now appears that PWC also owes approximately $16.000 for unpaid transaction 
privilege taxes (sales taxes) collected from ratepayers since 1986. 

22. Staff also reports that none of the four wells utilized by PWC to produce water 
are metered and that a fifth well, while connected to the Linden-east system, is not 
in service. 

23. Staff further reports that PWC has a pending complaint against it brought by the 
Commission's Pipeline Safety Section regarding violations of the Blue Stake Rules, 
and for which a judgement in the amount of $3,830 was rendered in the West Phoenix 
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Justice Court for the violations. On a subsequent appeal by the Applicant. the 
Superior Court of Maricopa County affirmed the judgement on September 18,  1995, but 
to date, no payment been made by PWC for these violations. 

24. The report filed by Staff also indicates that Mr. Papa filed for reorganization 
under Chapter 13 of the Federal Bankruptcy Act in 1991 and that case is still 
pending. 

25. Staff opposed Mr. Papa's proposal made to the Bankruptcy Court whereby 
Applicant's unused well connected to the Linden-east system would be sold to satisfy 
a creditor. 

26 .  staff indicates that all of is recommendations made hereinafter are predicated 
on the assumption that the Applicant's assets will not be sold piece by piece to 
liquidate creditors' claims in the bankruptcy proceeding. 

27 .  PWC has exhibited an ongoing disregard for ADEQ's regulatory requirements. 
Cm51 

28. On July 22, 1994, an inspection of PWC by ADEQ noted several minor maintenance 
deficiencies. In addition, ADEQ's inspection report indicated that PWC was in non- 
compliance with ADEQ's storage requirements and that PWC's pressure tanks at both 
Linden systems are too small. 

29.  Staff noted that, in response to a 'Notice of Violation' issued by ADEQ on 
August 22, 1994, ordering the Applicant to repair various leaks, PWC has repaired 
three large leaks. 

30.  Staff concurs with ADEQ regarding PWC's need to increase the size of the 
pressure tanks at both Linden systems and has explored five options to bring the 
Applicant's Linden systems into compliance with ADEQ's rules as follows: 

f 3  ?? interconnect the two Linden systems; ?? interconnect the two Linden systems 
and refit the standby well at Linden east; ?? provide storage at Linden yest and 
refit the standby well at Linden east; ?? provide storage at each Linden system; and 
?? interconnect the two Linden systems, do not refit the standby well, and provide 
storage. 

31.  Staff made some estimates which did not include land costs and determined the 
preliminary proposals vary in cost from $24,750 to $107,332. As a result, Staff 
concluded that the Applicant should retain engineering firm to determine a cost 
effective solution to meet ADEQ requirements. 

32. Staff has also recommended that the Commission order PWC to: 

?? pay its 1993 property taxes and confirm such payment to the Director of the 
Utilities Division ('Division') within 90 days of the effective date of this Order; 
? ?  commit to a repayment schedule of property taxes agreed to with Navajo County 
officials and confirm such schedule to the Director of the Utilities Division 
('Director') 
of subsequent payments as agreed upon to the Director within 30 days of each 
payment; ? ?  replace all non-operative meters and confirm such with the Director 
within 90 days of the effective date of this Order; ?? install four well meters to 
meet compliance requirements within 90 days of the effective date of this Order and 
notify the Director o€ such installation; (the related costs may be included in the 
total costs of system improvements); ?? establish a separate utility checking 
account to be used solely for utility purposes and provide proof of same to the 
Director within 90 30 days of the effective date of this Order; ?? establish a 
formal set of accounting ledgers for PWC within 90 30 days of the effective date of 
this Order consistent with NARUC standards; ?? retain an engineering consultant in 
order to proceed with the most cost-effective solution to bring the Applicant into 
compliance with ADEQ requirements and confirm same with the Director within 90 30 
days of the effective date of this Order; ?? submit a plan for implementing the 
results of the engineering study to the Director no later than 90 30  days after the 

within 90 days of the effective date of this Order and provide proof 
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completion and submission by the engineering consultant; ?? comply with A.A.C. R14- 
2-405(B)(2) regarding the annual credit for the advance on the service and meter 
installation deposits; ?? include in its tariff a provision to allow for the flow- 
through of any proportionate state and local taxes in accordance with A.A.C. R14-2- 
409(D) remitting the sums collected to the appropriate taxing authority and provide 
proof of same to the Director within 30 days of each payment; and ?? submit to the 
Director for his prior approval a tariff in compliance with Rules of the Commission 
and ADEQ, A.A.C. R14-2-405(B)(6) and A.A.C. R18-4-232, respectively, relating to 
back-flow prevention; and ?? submit a financing application to provide funding for 
the system's improvement required by the Consent Judgement with ADEQ within 30 days 
of ADEQ's approval of the engineering study's recommendations, but no later than six 
months from the effective date of this Decision and, if necessary, file a permanent 
rate application to ensure compliance with the Consent Judgement with a test year 
ending no earlier than December 31, 1995. 

33. Staff further recommends that the rates authorized by the Commission be declared 
interim and subject to immediate refund if the aforementioned recommendations are 
not complied with by the Applicant. 

*4 34. Mr. Papa has agreed. Upon approval of Staff's proposed rates to immediately 
engage and pay a professional engineer to complete an engineering study for a plan 
to resolve ADEQIs complaints against the Applicant and to determine the cost 
necessary to resolve these complaints at which time, the Applicant will file a 
financing application and, if necessary, a rate application using a test year ending 
no earlier than December 31, 1995. 

35. PWC has not filed any exceptions to Staff's supplement to its report. 

3 6 .  Staff's proposed rates and charges are reasonable and should be adopted and will 
enable PWC to operate in a viable fashion. 

37. We concur with Staffs additional recommendations as described in Finding of Fact 
NOS. 29 and 30 32 and 33 hereinabove, but will condition our approval of Staff's 
recommended rates as interim and subject to immediate refund if, within 90 days from 
the effective date of this Decision, PWC does not meet the following conditions: 

0 
?? fails to commit to a repayment schedule of back property taxes with Navajo 

County officials as described hereinabove; ?? fails to commit to a repayment 
schedule of back sales taxes with the Arizona Department of Revenue and confirms 
such schedule with the Director within the 90 day period and provides proof of 
subsequent payments as agreed upon to the Director within 30 days of each payment; 
and ?? fails to retain an engineering consultant within 30 days of the effective 
date of this Decision as described hereinabove, and submits the plan for 
implementing the results of the engineering study which meets ADEQIs requirements to 
the Director no later than 9 0  days after the effective date of this Decision. 

CONCLUSIONS OF LAW 

1. PWC is a public service corporation within the meaning of Article XV of the 
Arizona Constitution and A.R.S. § § 40-250 and 40-251. 

2. The Commission has jurisdiction over PWC and of the subject matter of the 
application. 

3. Notice of the application was provided in the manner prescribed by law. 

4. The rates and charges authorized hereinafter are just and reasonable under the 
circumstances and should be approved without a hearing. 

5. Staff's recommendations as set forth in Finding of Fact Nos. 29 and 30 32 and 33 
and the conditions of Finding of Fact No. 37 are reasonable and should be adopted. 

@ ORDER 
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IT IS THEREFORE ORDERED that Mr. George M. Papa dba George M. Papa Water Company 
be, and is hereby, directed to file on or before January 31,  1995 May 31, 1996, 
revised rate schedules setting forth the following rates and charges: 

MONmLY USAGE CHARGE: 
5 / 8 *  X 3 /4 '  Meter $ 1 1 . 0 0  
3 / 4 '  Meter 12 .00  
1 '  Meter 20.00  
1 1 / 2 '  Meter 45 .00  
2' Meter 72 .00  
3 '  Meter 135 I 00 
4 '  Meter 225.00  
6' Meter 450.00  
Excess of minimum - 
per 1,000 gallons $2 .50  
Gallons included in minimum -0- 
SERVICE LINE AND METER INSTALLATION CHARGES: 
(Refundable pursuant to A.A.C. R14-2-405) 
5 / 8 '  X 3 /4 '  Meter $ 240.00  
3 / 4 '  Meter 275.00  
1'  Meter 375.00  
1 1 / 2 '  Meter 570.00  
2 '  Meter 970.00  
3' Meter 1 , 3 5 0 . 0 0  
4 '  Meter 2 , 1 5 5 . 0 0  
6 '  Meter 4 , 1 6 5 . 0 0  
SERVICE CHARGES: 

Establishment (After Hours) $25.00  
Reconnection (Delinquent $25 .00  
Meter Test (If Correct) $25 .00  

Deposit Interest * 

NSF Check $15.00 
Deferred Payment (Per Month) 1 . 5 0 %  
Meter Reread (If Correct) $ 5 . 0 0  
Late Charge (Per Month) 1 - 5 0 %  
Monthly Service Charge for Fire Sprinklers: 
4 '  or Smaller *** 
6' *** 
8 '  *** 
10 ' ***  

FN* Per Commission Rules A.A.C. R14-2-403 (B) . 
FN** Number of months off system times the monthly minimum per A.A.C. 

FN*** 1% of Monthly Minimum for a Comparable Sized Meter Connection, but no 
less than $ 5 . 0 0  per month. The Service Charge for Fire Sprinklers is only 
applicable €or service lines separate and distinct from the primary water 
service line. 

Establishment $20.00  

Deposit * 

Reestablishment (Within 12 Months) ** 

Larger than 10' *** 

R14-2-403 (D) . 

* 5  IT IS FURTHER ORDERED that the above rates and charges shall be effective for 
all service provided on and after February 1,  1995 June 1, 1996.  

IT Is FURTHER ORDERED that the rates authorized hereinabove are interim and subject 
to immediate refund if Mr. George M. Papa dba George M. Papa Water Company fails to 
comply with any recommendation in Finding of Fact No. 29 32 and the conditions of 
Finding of Fact No. 37 hereinabove without further Order by the Commission. a 
IT IS FURTHER ORDERED that Mr. George M. Papa dba George M. Papa Water Company 

2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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shall notify its customers of the interim rates and charges authorized hereinabove 
and the effective date of same by an insert in its next regular monthly billing. 

IT IS FURTHER ORDERED that Mr. George M. Papa dba George M. Papa Water Company 
shall comply with all recommendations made by Staff in Finding of Fact No. 2 9  32  and 
the conditions of Finding of Fact No. 37 hereinabove. 

IT IS FURTHER ORDERED that this Decision shall become effective immediately. 

SERVICE LIST FOR: GEORGE M. PAPA DBA GEORGE M. PAPA WATER COMPANY 

George M. Papa GEORGE M. PAPA WATER COMPANY 57 North Fraser Drive Mesa, Arizona 
85203 Paul A. Bullis, Chief Counsel Legal Division ARIZONA CORPORATION COMMISSION 
1200 West Washington Street Phoenix, Arizona 85007 Gary Yaquinto, Director Utilities 
Division ARIZONA CORPORATION COMMISSION 1200 West Washington Street Phoenix, Arizona 
85007 

FOOTNOTES 

FN1 The Linden system consists of an eastern system with 100 service connections and 
the western system with 65 service connections. They are not interconnected. The 
Pinedale system has approximately 16 service connections and the Clay Springs system 
has eight service connections. 

FN2 Although a Recommended Order was submitted to the Commission with regard to the 
above-captioned application for its Open Meetings of January 1 1 ,  and February 1, 
1995,  because of pending financial and management problems of the Applicant, PWC was 
unable to secure a majority vote on its application. On March 19,  1996,  PWC filed 
what was captioned 'Request for Emergency Rate Relief Action', but in reality 
constituted a request by PWC to reinstate the above Docket on the Commission's 
agenda after providing additional information to the Commission for final 
disposition at the next available Open Meeting. Applicant's March 1 9 ,  1996 request 
was filed in part because of a Consent Judgement entered in Maricopa County Superior 
Court in Case No. (395-00609 between the Applicant and the Arizona Department of 
Environmental Quality ('ADEQ') . 
FN3 On October 24 ,  1994,  following the filing of the Staff Report, PWC filed a 
response to the report disagreeing with Staff's recommendations. On November 3 ,  
1994,  PWC requested a waiver of the Commission's 'Time Clock Rules', A.A.C. R14-2- 
103 ,  because Mr. Papa wished to have Staff consider the inclusion of additional 
expenses in PWC's TY related to costs projected by ADEQ for the Applicant to bring 
its systems into full compliance with ADEQ's rules including expected higher water 
testing expenses. On November 1 5 ,  1994,  PWC filed a request indicating that the 
Applicant no longer wished to waive the 'Time Clock Rules', describing his 
difficulties with ADEQ, and reiterating his disagreement with Staff's 
recommendations herein. 

I?"4 In determining PWC's FVRB, Staff made three adjustments as follows: removed 
$1 ,853  from plant; increased accumulated depreciation by $58 ,714  to reflect an 
authorized rate of five percent; and decreased by $340 the cash working capital 
allowance. 

m5 PWC has provided copies of correspondence from ADEQ's counsel, Ms. Yvonne 
Hunter, an Assistant Attorney General in the Environmental Enforcement Section, 
threatening a civil lawsuit with penalties of approximately $ 1 . 6  million or a 
possible settlement for $ 4 0 , 0 0 0 .  Subsequently, ADEQ brought a civil enforcement 
action against the Applicant in the Maricopa County Superior Court, and on March 1 1 ,  
1996,  PWC entered into the Consent Judgement with ADEQ to resolve the Applicants 
non-compliance with ADEQ regulations and to establish a schedule in order to meet 
the compliance requirements of the Consent Judgement- a ENDOFDOCUMENT 

@ 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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Ari ion BEFORE THE ARIZONA CORPORATION 

JuL201999 

N THE MATTER OF THE APPLICATION OF 
7 A R  WEST WATER & SEWER, INC., FOR A 
IATE INCEASE. 

)ATE OF HEARING: June 9,1999 

DOCKET NO. WS-03478A-994144 

DECISIONNO. m 3 3 
OPINION AND ORDER 
flnterim Rates) 

?LACEOF HEARING Tucson, Arizona 

?RESIDING OFFICER Jane L. Rodda 

LPPEARANCES : Mr- Norman D. James, Fennemore Craig, on behalf of 
Applicant; 

Mr. Kevin D. Quigley, Streich Lang, P.A., on behalf of Yuma 
Park Associates, Ltd., Intervenor; 

Mr. Scott Wakefield, Chief Counsel, on behalf of Residential 
Utility Consumer Office, Intervenor; and 

Mr. Robert Metli, Staff Attorney, Commission Legal Division, 
on behalf of the Utilities Division Staff. 

BY THE COMMISSION: 

On February 10, 1999, Far West Water & Sewer, Inc. (‘W West“ “Applicant” or 

‘Company’’) filed with the Arizona Corporation Commission (“Commission”) an application to 

ncrease its water rates. On April 9, 1999, E3r West filed an application for interim rates to provide 

?ar West with adequate cash flow to obtain financing for the construction of a water treatment plant 

md related facilities to permit the use of Colorado River water. By Procedural Order dated April 16. 

1999, a hearing on the interim increase was set for June 9, 1999, in Tucson, Arizona.’ 
. 

Pursuant to Procedural Orders dated April 13, 1999, May 26, 1999 and May 28, 1999, the 

:omission granted intervention to the Residential Utility Consumer Office (“RUCO), to Yuma 

The hearing on Far West’s permanent rate case is set to commence 011 December 9, 1999, in Ym,Arizona. 
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Park Associates, Ltd. (“Yuma Park”), a commercial customer of Far West’s, and to George T. 

Broucelq President of the Mesa Del Sol Property Owners Association. In conformance with the 

procedural Orders dated May 17, 1999 and May 19, 1999, the Commission’s Utilities Division Staff 

(‘Staff’) and RUCO filed direct testimony regarding the interim rate increase on May 28, 1999, and 

Far West filed rebuttal testimony on June 4,1999. A hearing on the interim rate increase was held on 

June 9,1999 in Tucson, Arizona. 

DISCUSSION 

Backmound 

Far West provides water service to more than 9,000 customers in an area immediately east of 

the City of Yuma, Arizona Historically, Far West’s sole source of water has been groundwater h m  

wells within its certificated area. During Far West’s last rate case Pecision No. 60437, September 

29, 1997), a large number of Far West customers complained about the Company’s service quality 

and the quality of its water. The Company’s groundwater contains a high level of total dissolved 

solids (“TDS’), which, although within fderal and state water quality standards, affected the taste 

and caused scale deposits on plumbing fvrtures and filters and problems with appliances. In Decision 

No. 60437, the Commission ordered Far West to perform a study of its water quality problems, 

addressing in particular, ways to efficiently and cost-effectively meet customer expectations for safe 

and potable water. 

The Company filed a report with the Commission’sUtilities Division, as required in Decision 

No. 60437, in which the Company’s engineers and consultants discussed various alternatives. The 

Company concluded that its best alternative to alleviate the TDS problem is to acquire a source of 

Colorado River water and construct water treatment and delivery facilities. Consequently, to address 

the TDS problem and to ensure a long-term supply, E5n West initiated a program to substitute 

Colorado River water for groundwater. 

In June 1998, Far West entered into a contract with the Yuma Mesa Irrigation and Drainage 

District (“District”) under which Far West will purchase 5,000 acre-feet of Colorado River water 

annually. The contract price for Colorado River water is $75.00 per acre-foot, or $375,000 mually. 

This quantity of water will satis@ about 70 percent of Far West’s current customer demand. Far 

2 DECISION NO. 6 / 8 3  



e 1 

2 

3 

4 

5 

6 

’ 7  

8 

9 

1C 

11 

12 

13 

14 

15 a 1t 

t 1; 

19 

2c 

21 

2; 

2: 

2: 

2t 

2: 

21 

DOCKET NO. WS-03478A-99-0 144 

Nest intends to contract with the District for additionalacre-feet in the next several years. 

In conjunction with a finance request by Far West to finance the construction of the treatment 

Aant and delivery system, Commission Engineering Staff reviewed the Company’s report and agreed 

hat the treatment plant and related facilities as proposed by the Company were its most reasonable 

bption for addressing the TDS problem. Staff recommended that the Company’s finance request be 

7anted 
Construction Proiect 

Far West has estimated that the new plant will cost $6.0 million. The construction project 

Nin nearly double the Company’s gross utility plant in service. In Far West’s last rate case, the 

Zommission determined that the Company had gross plant in service of $6.4 million and m original 

ost rate base (“OCRB”) of $2.9 million. 

Far West commend constructing the facilities in 1998, and by the time of the interim rate 

learing, a substantial portion of the facilities had already been completed, including a 3.0 million 

;allon storage tank, 20-inch raw water transmission main, the raw water pump station and the 

inished water pump station. Construction on the treatment plant itself had commenced and the 

:ompany’s president testified that Far West had already committed $4.0 million to this project. Far 

West expectedthe treatment facilities to be completed and in operation by October 1999. 

In Decision No. 617 13 (May 13,1999), the Commission authorized Far West to borrow up to 

i5 .O million on a short-term basis as an interim loan fiom H&S Developers, an affiliate of Far West, 

and $6.0 million on a long-term basis to construct the Colorado River water treatment plant and 

klivery system. The short-term debt bears an interest rate of prime plus 1.5 percent, or 9.25 percent 

at the time of the hearing. Far West initially intended to obtain long-tern financing fiom a 

mnventional lender, but also sought assistance from the Water Infrastructure Finance Authority of 

Arizona (“WIFA”). In March 1999, WFA adopted a resolution authorizing a binding commitment 

:O assist Ehr West with its construction project. At the time of the hearing, the precise form of 

WIFA’s financial assistance was unclear. WIFA will either make a direct loan in the amount of $6.0 

million or provide financial assistance in the form of a ‘‘linked deposit guarantee,” under which h d s  

will be deposited with a conventional lender in order to reduce the interest rate that would otherwise 

3 DECISION NO. 61 833 
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be payable by Far West. In either case, the interest rate for the long-term debt will be reduced to 

approximately 75 percent of the prime lending. WIFA has conditioned its financial assistance on the 

approval of rates and charges for services that are “sufficient to make principal repayments and 

interest payments and generate net revenues coverage.” 

Reme& dRevenue Increase 

In Far West’s permanent rate application, the Company sought an increase of $2.5 million, or 

140 percent, over test year revenues. In its inkrim application, Far West is seeking a revenue 

increase of $1,258,630 (on an annualized basis). Based on its projected changes in operating 

expenses associated with the new plant and the anticipated debt service requirements resulting h 

the long-term debt, Far West projected negative net income of $948,6 12, negative operating income 

of $520,941 and a negative cash flow of $547,194 for the period June 1999 through May 2000, if 

interim rates are not granted. The Company contended that the lack of operating income and positive 

cash flow would result in debt service coverage of only 0.06, negative interest coverage of (1.22) and 

a negative return on rate base of (4.8) percent. Far West argued that without interim rates, the 

negative coverage ratios would prevent the Company fiom obtaining long-term debt financing and 

Far West would have to either halt construction of the facilities or finance those facilities with equity 

which would substantially increase the Company’s cost of capital, and increase the accrual of a 

substantial allowance for funds used during construction (“AFUDC”) which would inflate Far West’s 

rate base in future. 

Far West assumed that the interim rates would go into effect in August 1999 and remain in 

effect until May 2000 when it is expected the permanent rates would go into effect. The actual 

revenue increase produced by Far West’s proposed interim rates would be $1,015,213 over the ten 

month period. Far West calculated this revenue increase would result in a debt service coverage of 

1.78, an interest coverage of 1.12 and a positive net income of $51,000, and a return on common 

equity of approximately 1.0 percent. 

Far West recognized that the magnitude of its interim request is substantial, nearly a 70 

percent increase. Far West argued, however, that its existing rates are very low compared with other 

water utilities. Far West noted that under its proposed interim rates the average monthly bill for a 

4 DECISION NO. 61 833 
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18” x 314’’ meter would increase fiom $12.73 to m.47. In addition to the Colorado River project, 

ar West has made capital improvements of approximately $2.0 million since its last rate case. 

Criteria For Interim Rates 

RUCO supported the Company’s interim rate request, although it recommended lower interim 

~tes than those sought by the Company. RUCO based its recommendation on the criteria established 

1 Arizona Attorney General Opinion No. 7 1-17 (May 25, W7l) regarding when the Commission can 

et interim rates. Attorney General Opinion No. 71- 17 found that the Commission has jurisdiction to 

rant interim rates to be effectiveuntil the Commissionestablishes permanent rates without having to 

nake a finding of fair value if the need for interim rates qualifies as an “emergency.” Specifically, 

he Attorney General’s Opinion found an emergency exists “when sudden change brings hardship to 

1 company, when the company is insolvent, or when the condition of the company is such that its 

bility to maintain service pending a formal rate determination is in serious doubt.” 

In formulating its recommendation, RUCO noted the precedent set in Arizona Public Service 

hmpany (“APS“) Decision No. 53909 (January 3,1984) when the Commission issued emergency 

ates for APS because of severe cash flow restmints associated with extensive construction projects. 

i t  that time APS was engaged in an extensive construction program to build the Palo Verde nuclear 

~lants. Due to the large investment requirements for the nuclear plants and resultant debt issuances, 

WS had negative cash flow indicators. Absent interim rate relief, APS’s commercial paper rating 

was in danger of being downgraded which would have increased its cost of debt and further eroded 

QS’s cash flow ratios. In Decision No. 53909,the Commission recognized the severe drain that a 

nassive construction project has on cash flow, and the resulting adverse effects on the financia 

tiability of the utility. Accordingly, the Commission found these conditions to constitute ax 

Zmergency that qualified for interim rates. 

RUCO believed that the situation faced by APS in the 1984 Decision and by Far Wes 

mmntly are similar in that they both involve proportionately large construction projects, large deb 

issuances to finance the projects and a cash flow problem associated with the debt issuance during tht 

construction period. Consequently, RUCO concluded that Fm West’s situation meets the criteria fo 

emergency interim rates as set forth in Attorney General OpinionNo. 71 - 17 and Decision No. 53909 

5 DECISIONNO. 6 1 833  
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RUCO believed Far West’s situation qualified as an “emergency7’because the construction project is 

very large relative to the current rate base; the debt necessary to finance the construction has a severe 

unpact on cash flow, and ultimately on the Company’s continued viability; and the Company is 

unable to service the debt with current rates. RUCO disagreed with Far West that the timing 

differences that arise as a result of the lag between the plant construction period and the time wben 

the plant enters service and is included in rates constitutes an “emergency7’ justifying interim rates. 

RUCO believed such “timing differences” were faced by all regulated utilities and alone do not 

mnstitute an emergency. 

RUCO also disagreed with the amount of the i n 6  rate increase Far West requested 

because in RUCO’s opinion, the increase exceeded the amount necessary to address the emergency. 

RUCO argued that under Attorney General Opinion 7 1 - 17, interim rates are reserved for emergencies 

and are not used to compensate a utility for a mere inability to generate profits or pay dividends, and 

mnsequently, the magnitude of Far West’s request, which included a small profit margin, was more 

than needed to address the emergency situation. RUCO calculated that an increase of $837,817 (on 

a annual basis) is necessary to address the emergency. This is the amount, RUCO argued, that the 

Company would require to service the new debt and provide for increased operating costs associated 

with the new treatment plant To provide a margin of safety, RUCO’s recommendation provided a 

debt service coverage ratio of 1.5. lhr West calculated that under RUCO’s recommendation, the 

Company would experience a net loss of %215,828 during the expected interim period ending May 

s 1,2000. 

Staff and Yuma Park opposed the interim rate increase because in their opinions, Far West 

not facing an “emergency” under the criteria of the Attorney General’s Opinion. Staff testified 

that historically Staff recommends interim rate increases in cases *$re an operating change has or 

will create a hadship for the company, the company is insolvent, or it is doubdul that the company 

can maintain service pending a rate determination. After review of the submitted income statements, 

Staff determined that Fat West’s request for interim rates did not meet the criteria Staff historically 

applies. Staff did not believe that the cash flow of the Company as of September 30, 1998, the test 

year used in the permanent rate case, indicated an insolvent entity or an entity unable to provide 

6 DECISION NO. G, I 833 
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service to its customers. Even utilizing the Company’s cash flow projections Staff did not believe 

Far West was unable to provide service to its customers and remain solvent. Yuma Park did not 

present witnesses of its own, but participated in the questioning of witnesses and agreed with Staff 

that the current request did not meet the “emergency7’ criteria established in the Attorney General 

Dpinion as the Company was not insolvent or unable to continue providing service. 

Analvsis 

Under the unique circumstances presented by this case, we concur with RUCO and the 

Company that Far West is facing an “emergency7’ caused by severe cash flow shortfalls associated 

with the financing of a substantial construction project. The Company’s move to utilize Colorado 

River water for a large portion of its supply needs represents a significant operating change. The 

additional plant associated with the project will almost double the Company’s gross utility plant in 

service (based on its last rate case). Without the interim increase, Far West will not be able to obtain 

debt financing for the project until permanent rates are in place. It is uncertain whether Far West 

would be able to finance the project with equity in the event it cannot obtain debt financing, but we 

note that even if it could command an equity infusion of such magnitude, equity funding will 

substantiaIly increase the Company’s cost of capital and affect the ultimate rates customers will be 

required to bear at some point in the future. 

The Company has determined that acquiring a source of Colorado River water is necessary 

fa it to address water quality issues that have plagued the Company. We concurred with that 

jetemination in Decision No. 6l7l3. Consequently, the Company has engaged in a relatively large 

project to acquire Colorado River water and to construct the facilities necessary to deliver the treated 

water to its customers. Absent sufficient rates to cover debt service, including interest, principal and 

:eserve requirements, neither WIFA nor conventional financing will be available for the Colorado 

River water project. Far West’s current rates are not sufficient to meet WIFA’s or a conventional 

lender’s lending requirements, and Far West has not been able to make interest or principal payments 

m its existing short-term loan. The construction project is very large in proportion to the Company’s 

:went rate base, and the substantial debt required to finance the construction of the project, along 

with the increased operating expenses associated with the river water treatment will have a severe 

7 DECISIONNO. 61 833 
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negative impact on cash flow. This will damage the Company’s credit worthiness and cause the 

Company hardship until permanent rates can be put in place. Based on the foregoing, we find Far 

West is facing an “emergency” under the criteria established in Attorney General Opinion 71-17. 

The interim rates we approve herein shall be subject to r e h d  in the event they are not justified in the 

final determination of the permanent rate case. 

We agree with RUCO that the interim rates should be designed to address the “emergency” 

situation. In this case, interim rates should provide sufficient cash flow to enable the Company to 

meet debt service requirements of WIFA andor a conventional lender and should not provide a return 

on equity during the interim period We accept RUCO’s recommended revenue level and rate design 

because we agree with RUCO that in calculating cash flow requirements the same time period must 

be utilized for determining revenues and expected expenses. RUCO utilized a twelve month period 

m analyzing both sources and uses of cash. The Company appears to have utilized a ten month 

period for calculating revenue and a twelve month period for calculating debt service costs. 

In general, we agree with the Company that an AFUDC component in rate base is reasonable. 

[n balancing the Company’s entitlement to recover costs during construction with the effect of the 

emergency rate increase on customers, we find that it is reasonable in this case to require that any 

AFUDC that may be approved in the permanent rate case shaU be offset by the amount of revenues 

collected fiom the emergency rate increase. 
* * * * * * * * * * 

Having considered the entire record herein and being fully advised in the premises, the 

Commission finds, concludes, and orders that: 

FINDINGS OF FACT 

1. On February 10, 1999, Far West filed with the Commission an application to increase 

its water rates. The hearing on Far West’s application for permanent rates is set to commence on 

December 9,1999, m Yuma, Arizona. 

2. On April 9,1999, Far West filed an application for the implementation of interim rates 

to provide the Company with adequate cash flow to obtain financing for the construction of a water 

treatment plant and related facilities to permit the use of Colorado River water to improve water 

8 DECISION NO.^^ 833 I 
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uality and to provide a long-term source of supply. 

3. By Procedural Order dated April 16,1999, a hearing on the interim increase was set 

3r June 9,1999, in Tucson, Arizona. 

4. Pursuant to Procedural Orders dated April 13, 1999,May 26, 1999 and May 28, 1999, 

espectively, the Commission granted intervention to RUCO, to Yuma Park, a commercial customer 

f Far West’s and to George T. Broucek, President of the Mesa Del Sol Property Owners 

issociation. 

5. In conformance with the Procedural Orders dated May 17, 1999 and May 19, 1999, 

itaffand RUCO filed direct testimony regarding the interim rate increase on May 28,1999, and Far 

Nest filed rebuttal testimony on June 4,1999. 

6. 

7. 

A hearing on the interim rate increase was held on June 9,1999, in Tucson, Arizona. 

Far West, Staff and RUCO presented witnesses at the hearing and Yuma Park 

barticipated in the examination of witnesses. 

8. Following the hearing, Far West and RUCO filed ajoint submission for the purpose of 

:xplainiug a dispute that developed during the hearing concerning the computation of Far West’s 

Iebt service coverage. 

9. 

easonal. 

Far West provides water utility service to over 9,000 customers, many of whom are 

10. Historically, groundwater has been Far West’s sole source of water and has been 

:haracterhd by high concentrations of TDS. Far West’s groundwater supply meets or exceed! 

fderaI and state drinking water quality standards, but the high levels of TDS caused deposits of scalc 

m plumbing fixtures and filters, undesirable taste, and in certain cases, damage to plumbing anc 

appliances. . 
11. Far West’s current rates and charges for water utility service were approved ir 

Decision No. 60437, as modified m Decision No. 60826 (April 13,1998). 

12. During Far West’s last rate case, many customers complained about the appearance 

3dor and taste of Far West’s water and its corrosive effect on appliances. 

13. In Decision No. 60826, the Commission ordered Far West to perform a study of it 
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water quality problems, addressing in particular, ways to efficiently and cost-effectively meet 

customer expectations for safe and potable water. 

14. The Company filed a report with the CommiSsion's Utilities Division as required m 

Decision No. 60437. The Company concluded that its best alternative to alleviate the TDS problem 

is to acquire a source of Colorado River water. 

15. Far West has entered into a contract with the District to purchase up to 5,000 acre-feet 

of Colorado River water annually at a cost of $75.00 per acre-foot (an annual cost of $375,000). 

16. In order to utilize the Colorado River water, Fm West is constructing a water treatment 

plant with a capacity of 4.0 million gallons per day, together with a 3.0 million gallon storage 

reservoir, a six mile 20-inch raw water transmission main, raw water pumping station, fjnished water 

pumping station and other transmission maim and improvements. 

17. Far West estimates a cost of $6.0 million for constructing the water treatment plant 

and other facilities required to use Colorado River water. 

18. In November 1998, West filed an application requesting authority to incur long- 

tern debt in the amount of $6.0 million and to incur a short-term bridge loan in the amount of $5.0 

million to finance the construction of the facilities needed to utilize Colorado River water. SalT 

investigated Ekr West's proposal to use Colorado River water in connection with analyzing the 

Company's financing application, and concurred with the Company that the use of Colorado River 

water is the best and most cost-effectiveoption currently available for improving water quality. 

19. In DecisionNo. 61713 the Commission approved E k  West's request for authority to 

incur long-term debt in the amount of $6.0 million, at an interest rate not to exceed 8.0 percent per 

annum, and to incur short-term debt in the amount of $5.0 million in connection with constructingthe 

Colorado River water treatment plant and related facilities. . 
20. Far West commenced construction of the facilities in 1998, and as of the date of the 

hearing, had completed a significant portion of the facilities, including the 20-inch raw water 

transmission main, 3.0 million gallon storage tank, raw water pump station and turn-out on the 

District canal, and finished water pump station. As of the date of the hearing, Far West had already 

expended, or had committed to spend, approximately $4.0 million in connection with the purchase of I 
10 DECISIONNO. 61 833 1 
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naterials, labor, engineeringand design services and other activities related to the constructionof the 

acilities. 

21. Far West anticipates completing the treatment plant and related facilities by early 

Ictober 1999. 

22. Far West has applied for and obtained a binding commitment for financial assistance 

?om WIFA, under which WIFA will either loan h d s  directly to Far West or provide a “linked 

Leposit guarantee” to a conventional lender in order to reduce the interest rate for the loan. 

23. WA’s financial assistance is expected to reduce the interest rate that W West must 

my in connection with the long-term debt to approximately 75 percent of the prime interest rate, or 

h u t  6.0 percent. 

24. W A  has informed Far West that to obtain WIFA assistance, Far West must obtain 

ipproval of rates and charges sufficient to make interest payments, principal repayments and satisfy 

)ther requirements of WIFA and any conventional lender. 

25. Far West’s current rates and charges are not sufficient to generate sufficient cash flow 

o make debt service payments on either its existing short-term note or its anticipated long-tenn 

inancing. 

26. Far West requested approval of interim rates that would produce, on an annualized 

)asis, additional revenue of $1,258,630, to become effective on August 1,1.999, arid remain in effwl 

mtil the effective date of the rates established in the permanent rate case. 

27. For the period June 1999 through May 2000, Far West projects that it will have a 

negative cash flow of $547,194 and negative operating income of $520,941 without the interim rate 

increase. 

28. Without an interim rate increase, Far West’s debt service coverage, interest coverage 

and other negative financial indicators will undermine Far West’s credit-worthiness and prevent Fa 

West fiom obtaining long-term debt frnancing for its Colorado River project on reasonable terms 

prior to the establishment of permanent rates. 

29. E’ar West had not been able to make interest or principal payments on its short-tern 

bridge loan fiom its affiliate H & S Developers. Interest continues to accrue on the short-term debt ai 

11 DECISION NO. 61 833 
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the rate of 9.25 percent. 

30. The long-term debt financing will allow Far West to achieve a b a l d  capital 

structure of approximately 50 percent equity and 50 percent debt, which will reduce the cotnpaay’s 

cost of capital. 

31. RUCO testified that the proportionately large construction project, the large debt 

Snancing required to fund the project and the resulting severe negative impact on Far West’s cash 

Bow constituted an “emergency” under Arizona Attorney General Opinion 71-17. RUCO 

recommended that the Commission grant Far West interim rates that would generate additional 

revenue of $837,8 17 on an annual basis. 

32. Staff and intervenor Yuma Park did not believe that Far West’s financial position 

constituted an emergency and recommended against the Company’s request for interim rates. 

33. The proportionately large capital improvement project, the large amount of fkancing 

required to fund the project and the severe cash flow shortfalls caused by the debt service and 

increased operating costs will cause a hardship on Far West that will negatively impact its credit 

worthiness and ability to provide quality water utility service until permanent rates can be put in 

place, thus constituting an “emergency” under Arizona Attorney General Opinion 7 1 - 1 7. 

34, It is reasonable to set interim rates at a level that will allow FPX West to make interest 

md principal payments and meet reserve requirements on the proposed long-term debt. Interim rate 

relief should not include any sums to generate a positive operating income. 

35. An interim increase in water revenues of $837,8 17 (on an annual basis) is sufficient to 

insure adequate cash flow, debt service and interest coverage to alleviate the emergency and to allow 

~ a r  West to proceed with its long-term financing and complete construction of the treatment plant 

rind other facilities needed to use Colorado River water. 

CONCLUSIONS OF LAW 

1. Far West is a public service corporation within the meaning of Article XV of the 

Arizona Constitution and A.R.S. sections 40-250 and 40-25 1. 

2. The Commission has jurisdiction over Far West and of the subject matter of the 

application. 

12 DECISION NO. 61 833 
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3. 

4. 

Notice of the applicationwas provided in the manner prescribed by law 

Far West is facing an “emergency” within the d e f ~ t i o n  set forth in Arizona Attorney 

hd OpinionNo. 71-17. 

5. The emergency rates approved herein and set forth in Exhibit A, attached hereto, and 

ncorporated by reference, arejust and reasonable on an interim basis and should be granted. 

6. It is reasonable to require that any AFUDC that may be approved in the permanent 

ate case shall be offset by the amount of revenues collected fiom the emergency rate increase 

pproved herein. 

ORDER 
IT IS THEREFORE ORDEWD that Far West Water & Sewer, Inc. shall file on or before 

fuly 30, 1999, a schedule of interim rates reflecting the monthly minimum changes and commodity 

ate set forth in Exhibit A hereto. 

IT IS FTJRTER ORDERED that the rates approved herein shall be interim and subject to 

efund pending the resolution of a permanent rate case. 

IT IS FURTHER ORDERED that the above rates and charges shall be effective for all service 

rovided on and after August 1,1999. 

IT IS FURTHER ORDERED that Far West Water & Sewer, Inc. shall notify its customers of 

he interim rates and charges authorized herein and the effective date of same as well as the fact such 

ates are subject to refund in the event they are not justified in the permanent rate case, by means of 

u1 insert in its next regular monthly billing. 

IT IS FURTHER ORDERED that in the event of any refund, interest is to be paid at the legal 

.ate. 

.. 

.. 

.. 
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F IS FURTHER ORDERED that any AFUDC that may be approved in the permanent rate 

zise shall be offset by the amount of revenues collected h m  the emergency rate increase approved 

ierein- 

IT IS FURTHER ORDERED that this Decision shall become effstive immediately. 

BY ORDER OF THE ARIZONA CORPORATION COMMISSION. 

IISSENT 
Rbbs 

IN WITNESS WHEREOF, I, BRIAN C. McNEIL, Executive 
Secretary of the Arizona Corporation Commission, have 
hereunto set my hand and caused the official seal of the 

tbe Capitol, in the City of Phoenix, 

14 
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METER SIZE 

MONTHLYMINIMUMS 
518 x ?4 INCH 

?4 INCH 
1 INCH 

1.5INCH 
21nch 
3 INCH 
41nch 
6 INCH 

FIREHYDRANTS 
(CONSTRUCTION) 

GALLONS INCLUDED IN MINIMUM 

COMMODITYRATES - 1,OOOGALS 

9.50 
1425 
23.75 
47.x 
76.00 

152.00 
237.50 
475.00 
152.00 

1,000 

$1.042 

16 
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Re City of Kenova 
Case No. 05-0894-S-MA 

West Virginia public Service Commission 
July 20, 2005 

*1 INTERIM RECOMMENDED DECISION 

Page 1 

On May 19, 2005, the City of Kenova (Kenova), a municipal corporation, Kenova, 
Wayne County, adopted an ordinance increasing its rates and charges to provide sewer 
service to its customers inside and outside its corporate boundaries, to become 
effective July 3, 2005. Kenova published a notice of these rates, and, pursuant 
thereto, on or about June 15, 2005, Floyd J. Sowards submitted a petition with the 
Public Service Commission signed by not less than 25% of Kenova's customers 
protesting Kenova's May 19, 2005 rate ordinance. Pursuant to the protest and 
pursuant to West Virginia Code (Code) 5 24-2-433, on June 16, 2005, the Commission 
invoked its jurisdiction over the municipal appeal by entering the Commission Order 
Suspending Rates and Referring to Administrative Law Judge (Order). 

proceeding and, pending investigation, hearing and decision in this matter, the 
Commission suspended the aforesaid rate ordinance and deferred using the rates and 
charges stated in the rate ordinance until 12:Ol a.m., October 31, 2005, unless 
otherwise ordered by the Commission, to enable the Commission to examine and 
investigate the supporting data filed with the rate ordinance and to provide time 
for Commission Staff to make reports concerning the matters involved in this 
proceeding. Also, the Order referred this matter to the Division of Administrative 
Law Judges for decision on or before September 30, 2005, effectively 31 days prior 
to the end of the statutory suspension period. Finally, the Order directed 
Commission Staff to file its report on or before August 17, 2005. 

By said June 16, 2005 Order, the Commission made Kenova a Respondent to this 

On June 27, 2005, Melissa K. Marland, Chief Administrative Law Judge, issued a 
Procedural Order appointing the undersigned Deputy Chief Administrative Law Judge 
(ALJ), Ronnie Z.  McCann, to review the grievances raised by the petitioners in this 
proceeding, to conduct a hearing and to issue a recommended decision on the matters 
involved in this proceeding. 

Responding to all of the above, on June 27, 2005, the ALJ issued a Procedural Order 
adopting a procedural schedule to process and resolve this matter, including a 
Tuesday, August 23, 2005 hearing date. 

On July 7, 2005, Kenova moved the Commission to grant emergency interim rate relief 
due to the increased cost of sewage treatment by the City of Huntington (Huntington) 
by 96-88, which makes it impossible for Kenova to meet its operation and maintenance 
( O m )  expenses. Kenova requested that the 45-day waiting period be waived so that 
the rates could become effective immediately. 

On July 19, 2005, Staff Attorney Lisa L. Wansley-Lape submitted the Initial Joint 
Staff Memorandum Including Emergency Sewer Rate Request, attaching the July 14, 2005 
Initial Internal Memorandum from Utilities Analyst Charles Knurek, Water and 
Wastewater Division, and from Staff Engineer Jefferson E. Brady, P.E., Engineering 
Division. Commission Staff concurred that, since Huntington had increased its sewage 
treatment rate by 96.8%, Kenova was not able to meet its O&M expenses, debt service 
requirements and provide a surplus sufficient to absorb daily operations. Staff 
opined that Kenova is operating at a $7,456 cash flow deficit at per books. Staff 
opined that Kenova should be granted interim rate relief that would provide a cash 
flow surplus equal to 1/12 of the annual going-level O&M expenses. Based on Staff's 
initial findings, Kenova's going-level operating revenues should be increased by 
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$143,920, or 35.2%, which would provide a $38,170 cash flow surplus and a debt 
service coverage ratio of 218%. Staff recommended that the rates set forth in the 
Staff-recommended tariff and attached to this Interim Recommended Decision as 
Appendix A, which will achieve the revenue levels recommended by Staff, become 
effective immediately, pending the final resolution of this municipal appeal 
proceeding, subject to refund should the final rates adopted by the Commission be 
less than the interim rates. 

*2 DISCUSSION 
' 

Having considered all of the above, the ALJ holds that he will approve the Staff- 
recommended interim rates attached a5 Appendix A to become effective immediately, 
pending the final resolution of this municipal appeal proceeding, subject to refund. 

FINDINGS OF FACT 

1. The City of Kenova adopted an ordinance increasing its rates and charges to 
provide sewer service to its customers inside and outside its corporate boundaries, 
to become effective July 3, 2005. Kenova published a notice of these rates, and, 
pursuant thereto, on or about June 15, 2005, Floyd J. Sowards submitted a petition 
with the Public Service Commission signed by not less than 25% of Kenova's customers 
protesting Kenova's May 19, 2005 rate ordinance. Pursuant to the protest and 
pursuant to West Virginia Code (Code) § 24-2- 4b, the Commission invoked its 
jurisdiction over the municipal appeal, thereby suspending suspended the aforesaid 
rate ordinance and deferring the use of the rates and charges stated in the rate 
ordinance until 12:Ol a.m., October 31, 2005, unless otherwise ordered by the 
Commission. (See, May 19, 2005 ordinance; June 16, 2005 Commission Order Suspending 
Rates and Referring to Administrative Law Judge; Commission's file), 

2. Kenova moved the Commission to grant emergency interim rate relief due to the 
increased cost of sewage treatment by Huntington by 96.8%, which makes it impossible 
for Kenova to meet its 0 & M  expenses. Kenova requested that the 45- day waiting 
period be waived so that the rates could become effective immediately. (See, July 
7, 2005 petition). 

3. Commission Staff concurred that, since Huntington had increased its sewage 
treatment rate by 96.8%, Kenova was not able to meet its O&M expenses, debt service 
requirements and provide a surplus sufficient to absorb daily operations. Staff 
opined that Kenova is operating at a $7,456 cash flow deficit at per books. Staff 
opined that Kenova should be granted interim rate relief that would provide a cash 
flow surplus equal to 1/12 of the annual going-level O&M expenses. Based on Staff's 
initial findings, Kenova's going-level operating revenues should be increased by 
$143,920, or 35.2%, which would provide a $38,170 cash flow surplus and a debt 
service coverage ratio of 218%. Staff recommended that the rates set forth in the 
Staff-recommended tariff and attached to this Interim Recommended Decision as 
Appendix A, which will achieve the revenue levels recommended by Staff, become 
effective immediately, pending the final resolution of this municipal appeal 
proceeding, subject to refund should the final rates adopted by the Commission be 
less than the interim rates. (See, July 19, 2005 Initial Joint Staff Memorandum 
Including Emergency Sewer Rate Request, with attachments). 

e 

CONCLUSION OF LAW 

1. For all of the reasons set forth in Finding of Fact Nos. 2 and 3, it is 
reasonable to approve the Staff-recommended emergency interim rates and charges to 
become effect immediately, pending the final resolution of this municipal appeal 
proceeding, subject to refund. 

2, It is also reasonable to require Kenova to publish the interim rates hereby 
approved. 

*3 ORDER 
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IT IS, THEREFORE, ORDERED that the Staff-recommended emergency rates and charges, 
attached as Appendix A, be, and hereby are, approved, for use immediately by the 
City of Kenova on an interim basis, pending the final resolution of this municipal 
proceeding, subject to refund should the final rates approved by the Commission be 
lower than the interim rates. 

IT IS FURTHER ORDERED that the City of Kenova be, and hereby is, directed to 
publish a copy of rates and charges hereby approved by publishing a copy of Appendix 
A once in a newspaper qualified by the Secretary of State, published and generally 
circulated in Wayne County, West Virginia. No later than Tuesday, August 23, 2005, 
at the hearing scheduled in this matter, Kenova shall provide a publication 
affidavit proving that it published the emergency interim rates as directed. 

The Executive Secretary hereby is ordered to serve a copy of this Recommended 
Decision upon the Commission by hand delivery, and upon all parties of record by 
United States Certified Mail, return receipt requested. 

Leave hereby is granted to the parties to file written exceptions supported by a 
brief with the Executive Secretary of the Commission within fifteen (15) days of the 
date this Recommended Decision is mailed. If exceptions are filed, the parties 
filing exceptions shall certify to the Executive Secretary that all parties of 
record have been served said exceptions. 

If no exceptions are so filed this Recommended Decision shall become the order of 
the commission, without further action or order, five (5) days following the 
expiration of the aforesaid fifteen (15) day time period, unless it is ordered 
stayed or postponed by the Commission. 

m y  party may request waiver of the right to file exceptions to an Administrative 
Law Judge's recommended decision by filing an appropriate petition in writing with 
the Executive Secretary. No such waiver will be effective until approved by order of 
the Commission, nor shall any such waiver operate to make any Administrative Law 
Judge's recommended decision the order of the Commission sooner than five (5) days 
after approval of such waiver by the Commission. 

Appendix A 

APPROVED EMERGENCY INTERIM RATES 

The Commission has approved the following increased rates and charges to be charged 
immediately by the City of Kenova on an emergency and interim basis, pending the 
final outcome of this municipal appeal proceeding, subject to refund should the 
Commission adopt final rates that are lower than the following interim rates: 

RATES (Based on water usage) 

$4.50 per 1,000 gallons of water used 

MINIMUM CHARGE 

No bill shall be rendered for less than the following amounts, according to the 
size of the water meter installed: 

Meter Size (inches) Minimum Bill Minimum Usage (gallons) 
5/8 $9.00 2,000 
3 /4 

1-1/2 $49.50 11,000 

$11.25 2,500 
$23.85 5,300 1 

1-1/4 $33 * 75 7,500 

$99.00 22 , 000 
$171.00 38,000 
$310.50 69,000 
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6 
8 
10 
12 

$760.50 169,000 
$1,368.00 304,000 
$2,349.00 522,000 
$3,906.00 868,000 

*4 All other rates and charges in effect prior to Kenova passing the municipal 
ordinance on May 19, 2005, shall remain unchanged and in full force and effect 
pending the final resolution of this municipal appeal proceeding, but are subject to 
change when the Commission adopt6 final rates and charges for this case, which may 
be the same as, less than or greater than those rates contained in the May 19, 2005 
rate ordinance. 

CITY OF =NOVA 

CORRECTIVE ORDER 

On May 19, 2005, the City of Kenova (Kenova), a municipal corporation, Kenova, 
Wayne County, adopted an ordinance increasing its rates and charges to provide sewer 
service to its customers inside and outside its corporate boundaries, to become 
effective July 3, 2005. Kenova published a notice of these rates, and, pursuant 
thereto, on or about June 15, 2005, Floyd J. Sowards submitted a petition with the 
Public Service Commission signed by not less than 25% of Kenovals customers 
protesting Kenovals May 19, 2005 rate ordinance. Pursuant to the protest and 
pursuant to West Virsinia Code [Code) § 24-2-4b, on June 16, 2005, the Commission 
invoked its jurisdiction over the municipal appeal by entering the Commission Order 
Suspending Rates and Referring to Administrative Law Judge (Order). 

By said June 16, 2005 Order, the Commission made Kenova a Respondent to this 
proceeding and, pending investigation, hearing and decision in this matter, the 
Commission suspended the aforesaid rate ordinance and deferred using the rates and 
charges stated in the rate ordinance until 12:Ol a.m., October 31, 2005, unless 
otherwise ordered by the Commission, to enable the Commission to examine and 
investigate the supporting data filed with the rate ordinance and to provide time 
for Commission Staff to make reports concerning the matters involved in this 
proceeding. Also, the Order referred this matter to the Division of Administrative 
Law Judges for decision on or before September 30, 2005, effectively 31 days prior 
to the end of the statutory suspension period. Finally, the Order directed 
Commission Staff to file its report on or before August 17, 2005. 

On June 27, 2005, Melissa K. Marland, Chief Administrative Law Judge, issued a 
Procedural Order appointing the undersigned Deputy Chief Administrative Law Judge 
(ALJ) , Ronnie Z.  

McCann, to review the grievances raised by the petitioners in this proceeding, to 
conduct a hearing and to issue a recommended decision on the matters involved in 
this proceeding. 

Responding to all of the above, on June 27, 2005, the ALJ issued a Procedural Order 
adopting a procedural schedule to process and resolve this matter, including a 
Tuesday, August 23, 2005 hearing date. 

On July 7, 2005, Kenova moved the Commission to grant emergency interim rate relief 
due to the increased cost of sewage treatment by the City of Huntington (Huntington) 
by 96.8%, which makes it impossible for Kenova to meet its operation and maintenance 
( O M )  expenses. Kenova requested that the 45-day waiting period be waived so that 
the rates could become effective immediately. 

* 5  On July 19, 2005, Staff Attorney Lisa L. Wansley-Layne submitted the Initial 
Joint Staff Memorandum Including Emergency Sewer Rate Request, attaching the July 
14, 2005 Initial Internal Memorandum from Utilities Analyst Charles Knurek, Water 
and Wastewater Division, and from Staff Engineer Jefferson E. Brady, P.E., 
Engineering Division. Commission Staff concurred that, since Huntington had 
increased its sewage treatment rate by 96.8%, Kenova was not able to meet its OM 
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expenses and debt service requirements or provide a surplus sufficient to absorb 
daily operations. Staff opined that Kenova is operating at a $7,456 cash flow 
deficit at per books. Staff opined that Kenova should be granted interim rate relief 
that would provide a cash flow surplus equal to 1/12 of the annual going-level O&M 
expenses. Based on Staff's initial findings, Kenova's going-level operating revenues 
should be increased by $143,920, or 35.2%, which would provide a $38,170 cash flow 
surplus and a debt service coverage ratio of 218%. Staff recommended that the rates 
set forth in the Staff-recommended tariff, which will achieve the revenue levels 
recommended by Staff, become effective immediately, pending the final resolution of 
this municipal appeal proceeding, subject to refund should the final rates adopted 
by the Commission be less than the interim rates. 

Responding to all of the above, on July 20, 2005, the ALJ issued an Interim 
Recommended Decision approving the Staff-recommended rates and charges, reciting 
that said approved rates and charges were attached to the July 20, 2005 Order as 
Appendix A, to become effective immediately, pending the final resolution of this 
municipal appeal proceeding, subject to refund. The July 20, 2005 Interim 
Recommended Decision also required Kenova to publish the approved interim rates. 

On July 28, 2005, the ALJ received a telephone call from counsel for Kenova, Debra 
Price, who informed the ALJ that Appendix A attached to the July 20, 2005  Interim 
Recommended Decision contained Kenova's current rates, not the Staff-recommended or 
approved rates. Ms. Price indicated that Kenova had caused the contents of Appendix 
A attached to the July 20, 2005 Interim Recommended Decision to be published before 
realizing that said Appendix A did not contain the approved interim rates. 

DISCUSSION 

Having considered all of the above, the ALJ will correct the July 20, 2005 Interim 
Recommended Decision by requiring the Executive Secretary to publish the attached 
Corrected Appendix A. a ORDER 

IT IS, THEREFORE, ORDERED that the Executive Secretary of the Public Service 
Commission of West Virginia be, and hereby is, directed to immediately publish a 
copy of the rates and charges approved by the July 20, 2005 Interim Recommended 
Decision by publishing a copy of the attached Corrected Appendix A once in a 
newspaper qualified by the Secretary of State, published and generally circulated in 
Wayne County, West Virginia. The Executive Secretary shall lodge a publication 
affidavit in the Commission's file upon receipt thereof. 

+6 The Executive Secretary hereby is ordered to serve a copy of this Corrective 
Order upon Commission Staff by hand delivery and upon all parties of record by 
United States Certified Mail, return receipt requested. 

ROMie Z .  €4 c Cann Deputy Chief Administrative Law Judge 

Corrected Appendix A 

APPROVED EMERGENCY INTERIM RATES -- CORRECTED 

The Commission has approved the following increased rates and charges to be 
charged immediately by the City of Kenova on an emergency and interim basis, pending 
the final outcome of this municipal appeal proceeding, subject to refund should the 
commission adopt final rates that are lower than the following interim rates: 

RATES (Based on water usage) 

$6.08 per 1,000 gallons of water used 
~ 

MINIMUM CHARGE 
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No bill shall be rendered for less than the following amounts, according to the 
size of the water meter installed: 

Meter Size (inches) 
5 / 8  
3 /4 
1 $32.22 
1-1/4 
1-1/2 
2 
3 
4 
6 
8 
10 
12 

Minimum Bill 
$12.16 
$15 - 20 
$45.60 
$66.88 
$133.76 
$231.04 
$419.52 
$1,027.52 
$1 , 848.32 
$3 , 173.76 
$5 , 277 -44 

Through inadvertence and administrative error, the City of Kenova recently 
published its current rates, rather than the Commission-approved emergency interim 
rates. This publication is a correction of that previous publication. The above 
rates and charges are the rates the Commission approved on an interim basis. 

All other rates and charges in effect prior to Kenova passing the municipal 
ordinance on May 19, 2005, shall remain unchanged and in full force and effect 
pending the final resolution of this municipal appeal proceeding, but are subject to 
change when the Commission adopts final rates and charges for this case, which may 
be the same as, less than or greater than those rates contained in the May 19, 2005 
rate ordinance. 

CITi OF KENOVA 

END OF DOCUMENT 
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In Re: Application for Limited Proceeding Increase in Wastewater Rates by 
C 

Forest Hills Utilities, Inc. in Pasco County. 
Docket No. 961475-SU 

Order No. PSC-97-0207-FOF-SU 
Florida Public Service Commission 

February 21, 1997 

Before Julia L. Johnson, Chairman, Susan F. Clark, J. Terry Deason, Joe Garcia and 
Diane K. Kiesling, Commissioners. 

*1 ORDER GRANTING EMERGENCY, TEMPORARY RATES SUBJECT TO REFUND 

BY THE COMMISSION: 

BACKGROUND 

Forest Hills Utilities, Inc. (Forest Hills or utility) is a Class B utility that 
provides water and wastewater service in Pasco County. Forest Hills serves 
approximately 2,200 water and 1,100 wastewater customers. The wastewater system had 
revenues totaling $210,688 in 1995. The utility serves an area that has been 
designated by the Southwest Florida Water Management District as a water use caution 
area. 

On December 12, 1996, Forest Hills filed an application, pursuant to Section 
367.0822, Florida Statutes, for a limited proceeding to increase its wastewater 
rates. This increase in wastewater rates is based upon the Florida Department of 
Environmental Protection's (DEP) required interconnection of Forest Hills' 
wastewater system to Pasco County's wastewater treatment facilities and the 
resulting increase in cost of sewage operations. 

In recent years, problems with the utility's sewage treatment facilities have grown 
to a point requiring discussions with DEP to find solutions to allow continued 
wastewater treatment services. On February 12, 1993, Forest Hills entered into a 
stipulated settlement agreement with DEP. Under the terms of the stipulated 
settlement agreement, the parties agreed that Forest Hills could choose one of two 
possible solutions to DEP requirements: (1) renovate and or "reconstruct" the 
"existingll treatment plant which may include the idea of constructing an entirely 
new plant; or (2) connect the utility to an outside regional, county or municipal 
system and terminate the operation of the existing wastewater treatment plant. Both 
parties agreed that connection to an outside county or municipal system was the 
preferred solution and that it must be completed by 182 weeks (June, 1996) from the 
date of the agreement, February 12, 1993. 

In mid 1994, Forest Hills learned that Pasco County was planning an extension of 
its US-19 force main to a point contiguous to Forest Hills' service area. Therefore, 
Forest Hills opened negotiations for a bulk wastewater agreement. Prior to these 
negotiations, Forest Hills and the City of Tarpon Springs had negotiated a draft 
bulk service agreement. However, the agreement was rejected by the Tarpon Springs 
City council. 

In April, 1995, Forest Hills signed a bulk wastewater treatment service agreement 
with Pasco County, which was approved by the County Commission on April 4, 1995. 
Under the terms of the agreement (25 year term), Pasco County would extend its force 
main and build a master pump station. Forest Hills would construct a force main from 
its system to the master pump station and reimburse the County for its prorata share 
of costs, in the amount of $100,000. The County would treat up to -225 million 
gallons per day based on annual average daily flow. Forest Hills would also pay for 
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the cost and installation of a flow meter. The utility would pay the County's bulk 
rate which is currently $3.23 per 1,000 gallons. 

*2 In mid November, 1996, Pasco County and Forest Hills completed their facilities 
for this interconnection. The utility states that because of the discrepancy between 
the cost of purchase sewage treatment and the utility's existing rates, Forest Hills 
cannot afford under any circumstances to go forward with the interconnection until 
such emergency rates are granted. 

EMERGENCY, TEMPORARY RATES 

As discussed earlier, Pasco County and Forest Hills have completed all construction 
necessary for the interconnection and prepared to immediately discontinue use of the 
utility's wastewater treatment plant. By letter dated November 20, 1996, DEP 
recognizes that construction was complete as of November 20, 1996, and they are 
threatening the utility with fines should the utility not immediately interconnect 
with Pasco County. 

Pursuant to Section 367-0822. Florida Statutes, Forest Hills filed this limited 
proceeding to increase its wastewater rates to recover the added cost for the 
wastewater interconnection with Pasco County. The added cost relates to construction 
of the interconnection between the existing wastewater collection facilities, 
retiring the existing wastewater treatment facilities and the changes in expenses 
that result from this change in mode of operations. Therefore, we realize the 
immediate need for the emergency rates. Forest Hills is at risk of incurring fines 
from DEP for everyday that the utility does not interconnect with Pasco County. 
Forest Hills is ready and able to interconnect to Pasco County immediately. 

rates, Section 367.011, Florida Statutes, provides that this Commission has 
exclusive jurisdiction over a utility's rates. Further, we have granted similar 
emergency rates in previous limited proceeding dockets. By Order N o s .  PSC-92-0127- 
FOF-SU and 25711, issued March 31, 1992 and February 12, 1992, in Dockets N o s .  
911146-SU and 911206-SU, respectively, we granted emergency rates to Aloha Gardens 
Wastewater System and Mad Hatter Utility, Inc. In both dockets, the purpose of the 
emergency rates was for the payment of bulk wastewater treatment by Pasco County, 
following DEP required interconnection to the county. 

Although Chapter 367, Florida Statutes, does not expressly authorize "emergency" 

We have also granted emergency rates to Ortega Utility Company by Order No. 25685, 
issued February 4, 1992, in Docket No. 911168-WS, and to Betmar Utilities, Inc. by 
Order No. 93-0525-FOF-WU, issued April 7 ,  1993, in Docket No.  910963-WU. 

In consideration of the foregoing, we find it appropriate to approve the utility's 
tariff request €or emergency wastewater rates, subject to refund, until we make our 
final decision. Ne have reviewed the filing and believe it is reasonable and 
necessary to require further explanation regarding the request for increased rates. 

The tariffs filed by Forest Hills shall be effective for service rendered on or 
after the stamped approval date on the tariff sheets pursuant to Rule 25- 30.475 
(1). Florida Administrative C o d e ,  provided the customers have received notice. The 
rates shall not be implemented until proper notice has been received by the 
customers. The utility shall provide proof of the date notice was given within 10 
days after the date of the notice. 

*3 A comparison of the utility's original rates and requested emergency rates are 
shown on Schedule N o .  1. 

APPROPRIATE SECURITY 

The excess of emergency rates over the previously authorized rates shall be 
collected subject to refund with interest. The amount of potential refund in this 
case cannot be accurately calculated. Therefore, the utility shall deposit in the 
escrow account each month the difference in revenue between the emergency rates and 
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the previously approved rates. In addition, the escrow agreement shall only allow 
for withdrawals by the utility for payments to Pasco County for bulk wastewater 
service. Under no circumstances shall the utility be allowed to withdraw any amount 
of monies except for payments to Pasco County for bulk wastewater service. 

provide a report by the 20th day of each month indicating in detail the total amount 
collected from its wastewater customers, the additional revenue collected through 
the emergency rates and the amount of the withdrawals to Pasco County, all on a 
monthly and total basis. 

The escrow agreement shall be established between the utility and an independent 
financial institution pursuant to a written escrow agreement. This Commission shall 
be a party to the written escrow agreement and a signatory to the escrow account. 
The written escrow agreement shall state the following: That the account is 
established at the direction of the Commission for the purpose set forth above; that 
withdrawals of funds to pay only Pasco County for bulk wastewater service each month 
can occur without the prior approval of the Commission; that the account shall be 
interest bearing; that the Director of Records and Reporting must be signatory to 
the escrow agreement; that all information concerning the escrow account shall be 
available from the institution to the Commission or its representative at all times; 
and that pursuant to Cosentino v. Elson. 263 So- 2d 253 (Fla- 3d. DCA 1972), escrow 
accounts are not subject to garnishments. 

shall be distributed to the customers and undertaken in accordance with Rule 25- 
30-360. Florida Administrative Code. If a refund to the customers is not required, 
the interest earned by the escrow account shall revert to the utility. 

Pursuant to Rule 25-30.360(6). Florida Administrative Code, the utility shall 

If a refund to the customers is required, all interest earned by the escrow account 

In no instance shall maintenance and administrative costs associated with any 
refund be borne by the customers. The costs are the responsibility of, and shall be 
borne by, the utility. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that Forest Hills Utilities, 

0 
Inc.1~ petition for authorization to implement emergency, temporary rates, subject 
to refund, is approved as set forth in the body of this Order. It is further 

ORDERED that all matters contained in the schedule attached hereto are incorporated 
herein by reference. It is further 

*4 ORDERED that prior to its implementation of the rates approved herein, Forest 
Hills Utilities, Inc. shall submit and have approved a proposed notice to its 
customers of the emergency rates and the reasons therefor. The notice will be 
approved upon staff's verification that it is consistent with our decision herein. 
It is further 

ORDERED that prior to its implementation of the emergency rates approved herein, 
Forest Hills Utilities, Inc. shall submit and have approved revised tariff pages. 
The revised tariff pages will be approved upon staff's verification that the pages 
are consistent with our decision herein. It is further 

ORDERED that the rates approved herein shall be effective for service rendered on 
or after the stamped approval date on the revised tariff pages, pursuant to Rule 25- 
30-475, Florida Administrative Code, provided the customers have received notice. It 
is further 

ORDERED that Forest Hills Utilities, Inc. shall provide proof that customers have 
received notice within 10 days of the date of notice. It is further 

ORDERED that Forest Hills Utilities, Inc. shall escrow the rates approved herein as 
guarantee of any potential refund of these temporary emergency rates, subject to 
refund. Also, pursuant to Rule 25-30.360(6). Florida Administrative Code, Forest * 
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the monthly and total revenue collected subject to refund. It is further 

ORDERED that this docket shall remain open. 

By ORDER of the Florida Public Service Commission, this 21st day of February, 1997. 

BLANCA S. BAY6, Director Division of Records and Reporting 

by: Chief, Bureau of Records 

(SEAL) 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 120.569(1). Florida 
Statutes, to notify parties of any administrative hearing or judicial review of 
Commission orders that is available under Sections 120.57 or 120.68. Florida 
Statutes, as well as the procedures and time limits that apply. This notice should 
not be construed to mean all requests for an administrative hearing or judicial 
review will be granted or result in the relief sought. 

Any party adversely affected by this order, which is preliminary, procedural or 
intermediate in nature, may request: (1) reconsideration within 10 days pursuant to 
Rule 25-22-0376, Florida Administrative Code, if issued by a Prehearing Officer; (2) 
reconsideration within 15 days pursuant to Rule 25- 22.060.  Florida Administrative 
Code, if issued by the Commission; or (3) judicial review by the Florida Supreme 
Court, in the case of an electric, gas or telephone utility, or the First District 
Court of Appeal, in the case of a water or wastewater utility. A motion for 
reconsideration shall be filed with the Director, Division of Records and Reporting, 
in the form prescribed by Rule 25-22.060. Florida Administrative Code. Judicial 
review of a preliminary, procedural or intermediate ruling or order is available if 
review of the final action will not provide an adequate remedy. Such review may be 
requested from the appropriate court, as described above, pursuant to Rule 9.100, 
Florida Rules of Appellate Procedure. 

, 

* 5  Schedule No. 1 

Utility: Forest Hills Utilities, Inc. 

County: Pasco 

Docket No. 961475-SU 

Test Year Ended: July 31, 1996 

Rate Schedule 
Wastewater 
Monthly Rates 

Residential Rates prior to Commission 
Filing Approved 

Emergency Rates 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  - - - - - - - - - - - - - - - -  - _ - - - - - - - _ _ _ _ _ _ _ _ _  
Base Facility Charge: 
All Meter Sizes: $9.24 $18.80 
Gallonage Charge, per 1,000 Gallons $1 - 29 $2.62 

Commercial 
(Wastewater Cap - 10,000 Gallons) 
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Base Facility Charge: 
Meter Size: 
5 /8"  x 3/411 $9.24 $18.80  
1" $23.09  $46.98 
1-1/21' $45.83  $93.25  
2 l1 $73 - 9 1  $150.38 
3 I1 $147 - 8 1  $300.75 
4 It $230.93 $469.87 
6 I' $ 4 6 1  - 92 $939.87  
Gallonage Charge, per 1 ,000  Gallons $1.29  $2 .62  

Typical Residential Bills 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

5 / 8 "  x 3/4"  

3,000 Gallons $13 .11  $26.66 
5 , 0 0 0  Gallons $15.69 $31.90  
10 ,000  Gallons (Maximum) $22.14 $45.00  
(Wastewater Cap - 10,000 Gallons) 

___-__-_---___-_________________________- 

END OF DOCUMENT 
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LEXSEE 1990 FLA. PUC LEXIS 1671 

In re: Application for a staff-assisted rate case in Pasco County by BETMAR U T K I T I E S ,  
INC. 

DOCKET NO. 900688-WS; ORDER NO. 23884 

Florida Public Service Commission 

1990 Fla. PUC LEXIS 1671 

90-12 FPSC 416 

December 14,1990 

PANEL [*1] 

BEJTY EASLEY, GERLAD L. GUNTER, FRANK S. MESSERSMITH 
The following Commissioners participated in the disposition of this matter: MICHAEL McK. WILSON, Chairman; 

OPINION: ORDER SETTING EMERGENCY RATES 

BY THE COMMISSION: 

CASE BACKGROUND 

Betmar Utilities, Inc. (Betmar) is a Class C water and wastewater utility o p e d n g  in Pasco County. It provides wa- 
ter service to 1,492 customers and wastewater service to 895 customers. As reported in its 1989 Annual Report, the util- 
ity's water revenues were $121,366 and its operating expenses were $ 1  15,144, resulting in net operating income of $ 
6,222. The utility's wastewater revenues were $ 117,301 and its operating expenses were $ 110,812, resulting in net 
operating income of $6,489. 

tablished October 9, 1990 as the official filing date. 

to eliminate the unpermitted discharge of wastewater effluent. DER ordered the utility either to direct all effluent flow 
to a permitted treatment facility or expand its existing effluent [*2] 
long term effect of the two options, Betmar chose to interconnect with Pasco County's treatment and disposal facilities. 

The utility began pumping its effluent to the county facilities on December 1, 1990. Pasco County charges $4.13 
per 1,000 gallons for the treatment and disposal of effluent. Betmar currently charges its wastewater customers $3.10 
per 1,000 gallons. Because the utility's wastewater rates do not have an allowance for purchased wastewater treatment 
costs, Betmar requested emergency rate relief. 

On August 10, 1990, Betmar filed an application for a staff assisted rate case. We accepted the application and es- 

On October 27, 1990, the Department of Environmental Regulation (DER) entered a Final Order requiring Betmar 

disposal system. Based upon its analysis of the 

EMERGENCY RATES 
It is not our usual practice to authorize emergency or interim rate relief in staff assisted rate cases. The basis for 

this policy is that generally we do not have the financial information necessary to calculate such rates. Additionally, 
small water and wastewater utilities have difficulty obtaining the financial security to guarantee a potential refund of 
emergency or interim rates. Nevertheless, we believe emergency rates are appropriate in this instance. We performed a 
detailed audit of the utility's records in 1988 and have monitored adjustments since that time. We have reviewed the 
utility's [ *3] 1989 financial statements and believe that reliance may be placed on the data presented therein. Addi- 
tionally, it appears that Betmar acted prudently in interconnecting with Pasco County's wastewater system. Finally, the 
utility's customers will be protected by the requirement that the emergency rates authorized here are subject to refund to 
the extent they exceed the final wastewater rates. 
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Our staff prepared preliminary water and wastewater rates for discussion at the customer meeting that will be held 
in this proceeding. The preliminary wastewater rates are based on decreased expenses as a result of retiring the treat- 
ment and disposal facilities and increased expenses as a result of purchasing wastewater treatment from Pasco County. 

Based upon our review of the information discussed above, we find that it is appropriate to authorize emergency 
wastewater rates that allow the utility the opportunity to earn additional annual operating revenue of $ 5  1,402 for its 
wastewater system. This results in an approximate 40 percent increase in existing wastewater rates. Our calculation of 
the revenue requirement is presented on Schedules Nos. IWW, 2 and 3WW. The current and emergency [*4] rates, 
which we find to be fair, just and reasonable on an emergency basis, are presented on Schedule No. 4. 

The amount by which the emergency wastewater rates exceed the utility's previously authorized rates shall be col- 
lected under guarantee, subject to refund with interest calculated pursuant to Rule 25-30.360(4), Ronda Administrative 
Code. We calculate that a bond or letter of credit in the amount of $22,000 is appropriate security for this purpose. 

The utility shall keep an accurate account, in detail, of all monies received due to said increase., specifying by 
whom and on whose behalf such amounts were paid. It shall provide monthly reports which indicate the revenue col- 
lected and the amount subject to refund. 

The emergency rates shall become effective for meter readings on or after thirty days from the stamped approval 
date of the revised tariff sheets. The tariff sheets will be approved following receipt of evidence of adequate security, 
verification that the tariff sheets are consistent with this Order, and approval of the customer notice. 

Based on the foregoing, its is 

ORDERED by the Florida Public Service Commission [*5] that the request of Betmar Utilities, Inc. for an emer- 
gency increase in wastewater rates is hereby approved as set forth in the body of this Order. It is further 

ORDERED that all matters contained in Schedules 1 through 4 attached to this Order, are by this reference, specifi- 
cally made integral parts of this Order. It is further 

ORDFiREiD that the increased wastewater rates approved herein are subject to refund with interest pending the out- 
come of this proceeding. It is further 

ORDERED that Betmar Utilities, Inc. shall submit a bond or letter of credit in the amount of $22,000 to secure any 
potential refund. It is further 

ORDEFED that Betmar Utilities, Inc. shall submit, pursuant to Rule 25-30.360(7), Florida Administrative Code, a 
report by the 20th day of each month indicating the revenues collected subject to refund. It is further 

ORDERED that Betmar Utilities, Inc. shall file revised tariff pages in accordance with the provisions of this Order, 
as well as a proposed notice to customers, derailing the increased wastewater rates and the reasons therefor. The notice 
shall be submitted to the Commission for prior approval. It is [*6] further 

ORDEZU3D that the emergency wastewater rates shall be effective for meter readings on or after 30 days from tbe 
stamped approval date on the revised tariff sheets. It is further 

ORDERED that the revised tariff sheets will be approved upon Commission staffs verification that the tariff sheets 
are consistent with this decision, the appropriate security has been filed to guarantee any potential refund and the pro- 
posed customer notice is adequate. 

By ORDER of the Florida Public Service Commission this 14th day of DECEMBER, 1990. 

STEWE TRIBBLE, Director 

Division of Records and Reporting 

BETMAR UTILITIES, INC. 

PROJECTED TEST YEAR ENDING 
DECEMBER 31.1991 

SCHEDULENO. 1WW 

DOCKET NO. 900688-WS 

RATE BASE - WASTEWATER 

TOTAL PER 
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DEPRECIABLE PLANT IN SERVICE 
LAND 
ACCUMULATED DEPRECIATION AND 

CONTRIBUTIONS IN A D  OF CONSTRUCTION 

ACCUMULATED AMORTIZATION OF CIAC 
WORKING CAPITAL ALLOWANCE 

AMORTIZATION OF PLANT IN SERVICE 

(CIAC) 

DEPRECIABLE PLANT IN SERVICE 
LAND 
ACCUMULATED DEPRECIATION AND 

CONTRIBUTIONS IN AID OF CONSTRUCTION 

ACCUMULATED AMORTIZATION OF CIAC 
WORKING CAPITAL ALLOWANCE 

AMORTIZATION OF PLANT IN SERVICE 

(CIAC) 

BETMARUTILITIES, INC. 

PROJECTED TEST YEAR E " G  
DECEMBER 31,1991 
COST OF CAPITAIAMTE OF RETURN 
SCHEDULE NO. 2 

DOCKET NO. 900688-WS 

COMMON STOCK 
OTHERPAID IN CAPITAL 
RETAINED EARNINGS 

DEFERRED TAXES 
CUSTOMER DEPOSITS 
COST OF CAPITAUOVERALL 

LONG-TERM DEBT 

RATEOFREI" 

COMMON STOCK 
OTHERPAID IN CAPITAL 
RETAINED EARNINGS 

DEFERRED TAXES 
CUSTOMER DEPOSITS 

LONG-TERM DEBT 

UTILITY COMMISSION 
1 3 3  1 /89 ADJUSTMENTS 

$587,315.00 A ($ 138,820.15) 
$5,781.00 B ($2,321.00) 

($200,986.00) C $68,302.24 

($382,326.00) D $42,876.50 
$ 163,467.00 E ($25,705.23) 

$0.00 F $ 19,121.63 
$ 173,251 -00 ($36,546.01) 

TOTAL 
PER UTlLITY 

12/31/89 
($ 5,ooo.00) 

($295,754.00) 
($ 328.00) 

($ 153,312.00) 
($ 5,103.00) 
($ 1,500.00) 

PROJECTED 
AVERAGEBALANCE 

PER COMMISSION 
1991 

$448,494.85 
$3,460.00 

($132,683.76) 

($339,449.50) 
$ 137,761.77 
$ 19,121.63 

$ 136,704.99 

COMMISSION 
ADJUSTMENTS 

AND RECONCILING 
ADJUSTMENTS 

$ 941.82 
$55,709.31 

$ 61.78 
$28,878.41 
$ 961.22 
$ 282.55 

($460,997.00) $86,835.08 

WEIGHTED 
AVERAGE 

RATIO COST COST 
0.0108 0.1160 0.001 3 
0.6416 0.1160 0.0744 
0.0007 0.1160 0.0001 
0.3326 0.1200 0.0399 
0.0111 o.oo00 O.oo00 
0.0033 0.0800 0.0003 

PROJECTED 
AVERAGE TOTAL 
PER COMMISSION 

1991 
($ 4,058.18) 

($240,044.69) 
($ 266.22) 

($ 124,433.59) 
($ 4,141.78) 
($ 1,217.45) 

($374,161-92) 
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WElGHTED 
AVERAGE 

RATIO COST COST 
COST OF CAPITAUOVERALL 
R A T E O F R E "  1 .oooo 0.1 159 
E*81 

BETMARUTILITIES, INC. 

PROJECTED TEST YEAR ENJIING 
DECEMBER 31,1991 

SCHEDULE NO. 3WW 

DOCKET NO. 900688-WS 

NET OPERATING INCOME -WASTEWATER 

OPERATING REVENUES 
OPERATION AND MAINTENANCE EXPENSES 
DEPRECIATION AND AMORTIZATION EXPENSE 
AMORTIZATION OF CIAC 
AMORTIZATION OF ACQUISITION ADJUSTMENT 
TAXES OTHER THAN INCOME TAXES 
GAIN ON DISPOSITION OF UTILITY PROPERTY 
LOSS ON DISPOSITION OF UTILITY PROPERTY 
INCOME TAXES 
TOTAL OPERATING EXPENSES 
NET OPERATING (INCOME) LOSS 
RATE BASE 
RETURN ON INVESThIENTKOST OF CAPITAL 

OPERATING REVENUES 
OPERATION AND MAINTENANCE EXPENSES 
DEPRECIATION AND AMORTIZATION EXPENSE 
AMORTIZATION OF CIAC 
AMORTIZATION OF ACQUISITION ADJUSTMENT 
TAXES OTHER THAN INCOMETAXES 
GAIN ON DISPOSITION OF UTILW PROPERTY 
LOSS ON DISPOSITION OF UTILITY PROPERTY 
INCOME TAXES 
TOTAL OPERATING EXPENSES 
NET OPERATING (INCOME) LOSS 
RATE BASE 
RETURN ON INVESTMENT/COST OF CAPITAL 
[*91 

OPERATING REVENUES 
OPERATION AND MAINTENANCE EXPENSES 

TOTAL PER 
UTILITY 
1 2/3 1 /89 
($ 116,910.17) 

$ 91,156.26 
$ 24,363.00 

($ 14,949.00) 
$ 1,513.00 
$ 7,470.00 

($ 390.83) 
$ 0.00 

$ 1,258.00 
$ 110,420.43 
($ 6,489.74) 
$ 173,25 1 .OO 

0.0375 

A 
B 
C 
D 
E 
F 
G 
H 
1 

PROJECTED 
AVERAGE 

PER COMMISSION FOR 
1991 

($150,386.57) 
$ 152,973.03 
$ 14,179.88 

($ 10,633.91) 
$ 0.00 

$ 16,291.64 
($ 390.83) 
$ 18,457.00 
$ 1,258.00 
192,134.8 1 

$ 41,748.24 
$ 136,704.99 

-0.3054 

COMMISSION 
RECOMMJ3NDED 

BALANCE 
FOR SETTING 

RATES 
($210,696.86) 

$ 152,973.03 

J 

K 

COMMISSION 
ADJUSTMENTS 

($33,476.40) 
$61,816.77 

($10,183.12) 
$ 4,315.09 

($ 1,513.00) 
$ 8,821.64 

$ 0.00 
$ 18,457.00 

$ 0.00 
$81,714.38 
$48237.98 

COMMISSION 
ADJUSTMENTS 

INCREASE 
($60,310.29) 

$ 0.00 
$ 0.00 
$ 0.00 
$ 0.00 

$ 2,713.96 
$ 0.00 
$ 0.00 
$ 0.00 

$ 2,713.96 
($57,596.33) 
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DEPRECIATION AND AMORTIZATION EXPENSE 
AMORTIZATION OF CIAC 
AMORTIZATION OF ACQUISJTION ADJUSTMENT 
TAXES OTHER THAN INCOME TAXES 
GAIN ON DISPOSITION OF UTILITY PROPERTY 
LOSS ON DISPOSITION OF UTILITY PROPERTY 
INCOME TAXES 
TOTAL OPERATING EXPENSES 
NET OPERATING (INCOME) LOSS 
RATE BASE 
RETURN ON INVESTMENTICOST OF CAPITAL 

COMMISSION 
RECOMMENDED 

BALANCE 
FOR SETTING 

RATES 
$ 14,179.88 

($10,633.91) 
$ 0.00 

$ 19,005.60 
($ 390.83) 
$ 18,457.00 
$ 1,258.00 

$ 194,848.77 
($ 15,848.08) 
$136,704.99 

0.1 159 
SCHEDULE NO. 4 

SCHEDULE OF CURRENT AND EMERGENCY RATES 
WASTEWATER 

MONTHLY 
RESIDENTIAL SERVICE CURRENT EMERGENCY 
Base Facility Charge 
All meter sizes $ 5.14 $ 7.05 
Gallonage Charge 
Per 1000 gallons (maximum 
of 6000 gallons) $ 3.24 $ 4.29 
G E N E W  SERVICE 
Base Facility Charge 
Meter Size 
5/8" x 314" $ 5.14 $ 7.05 
Full 314" 7.71 10.58 
1" 12.85 17.63 
1-10" 25.70 35.25 
29' 41.13 56.40 
3" 82.25 112.80 
4" 128.52 176.25 
Gallonage Charge 
Per 1000 gallons (no 
limit) $ 3.89 $ 5.14 

Page 5 
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LEXSEE 2005 W. VA. PUC LEXIS 4903 

MAIDEN PUBLIC SERVICE DISTRICT, a public utility, Kanawha County 
Rule 42A application to increase sewer rates and charges 

CASE NO. 05-1589-PSD-42A 

West Virginia Public Service Commission 

2005 W. Va. PUC LEXIS 4903 

December 2,2005, Entered 

OPINIONBY [*1] GEORGE 

OPINION INTERIM RECOMMENDED DECISION 

On November 1,2005, Malden Public Service District (Utility) filed an application to increase its rates and charges. 
The Utility requested emergency interim relief to increase its rates and charges by 54%. As part of its request, the Util- 
ity requested Commission approval for borrowing related to designing a major construction project. The Utility indi- 
cated that the project was necessary to comply with a Court order requiring system improvements related to environ- 
mental problems on the Utility's system. 

On November 18,2005, the Commission referred the matter. The Commission required a decision on or before 
May 30,2006. 

On November 29,2005, Staff issued its recommendation on emergency relief. Staff determined that the Utility was 
experiencing a cash flow deficit of $193,628 and had a debt service coverage of 61.28%. Staff recommended approval 
of an emergency interim rate increase of 35%. The Staff-recommended rates will produce a cash flow surplus of $ 
88,227 and a debt service coverage of 1 15.52%. 

Staff additionally recommended that the Utility be authorized to borrow an aggregate amount not to exceed $ 
894,500 to pay for the design of the [*2 J proposed project. The funding for the design loan would be from the Infra- 
structure and Jobs Development Council in the amount of $200,000 at an interest rate of 3% for two years and a Water 
Development Authority loan in the amount of $694,500, at the rate of 3% for two years. Both loans would either be 
paid off by the upcoming project or converted to 20-year loans at the interest rate of 5%. 

F'JNDINGS OF FACT 

1. On November 1,2005, the Utility filed an application to increase its rates and requested interim emergency rates. 

2. The Utility also requested authorization to borrow money for a proposed design loan which is needed to design 

3. The Utility is under a Court order to improve its system in order to comply with environmental regulations. (See 

4. Currently the Utility is experiencing a cash flow deficit of $193,628 and a debt service coverage of 61.28%. 

5. Staff is recommending a 35% interim rate increase which will generate an additional $350,159 in revenue and 

6. Staff is also recommending the approval of the design loans in an amount not to exceed $894,500. (Id.) 

CONCLUSION OF LAW 

It is reasonable to adopt the Staff recommendations and approve a 35% interim rate increase and the requested bor- 

(See filing dated November 1,2005). 

an upcoming sewer system upgrade project. (Id.). 

Staff recommendation filed November 29,2005). 

(Id.). 

provide a debt service coverage of 115.52%, with a cash surplus [*3] of $88,227. (Id.). 

rowing. 
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ORDER 

IT IS, "HEREFOW ORDERED that the attached rates (Attachment A) be, and hereby are, approved for use by 
the Malden Public Service District for all service rendered on and after the date that this Order becomes a final order of 
the Commission. The rates are approved subject to refund. 

IT IS FTJRTHER ORDERED that the Malden Public Service District file with the Commission an original and five 
copies of a proper tariff incorporating the approved interim rates within thirty days of the date that this order becomes a 
final Commission Order. 

IT IS FURTHER ORDERED that the Malden Public Service District immediately publish the attached Public No- 
tices (Attachments B and C) once a week for two consecutive weeks in either the Charleston Gazette or The Charleston 
Daily Mail. The Utility shall return to the Commission an affidavit indicating proper publication within fifteen days of 
the date this order [*4] becomes final. 

IT IS FURTHER ORDERED that the Malden Public Service District be, and hereby is, authorized to borrow an 
amount not to exceed $894,500 as a design loan. The approved borrowing is for a $200,000 from the Infrastructure and 
Jobs Development Council at an interest rate of not more than 3% for a period of two years and for a $694,500 loan 
from Water Development Authority at an interest rate of not more than 3% for two years. Both loans will either be paid 
off using project funds for the future project or converted into 20-year loans at an interest rate of 5%. 

The Executive Secretary is hereby ordered to serve a copy of this order upon the Commission by hand delivery, and 
upon all parties of record by United States Certified Mail, return receipt requested. 

Leave is hereby granted to the parties to file written exceptions supported by a brief with the Executive Secretary 
within fifteen (15) days of the date this order is mailed. If exceptions are filed, the parties filing exceptions shall certify 
to the Executive Secretary that all parties of record have been served the exceptions. 

days following the expiration of the fifteen (15) day time period, unless it is ordered stayed by the Commission. 

appropriate petition in writing with the Secretary. No such waiver will be effective until approved by order of the 
Commission, nor shall any such waiver operate to make any Administrative Law Judge's Order the order of the Com- 
mission sooner than five (5) days after approval of such waiver by the Commission. 

If no exceptions are filed, this order shall become the order of the Commission, without [*5) further action, five (5) 

Any party may request waiver of the right to file exceptions to an administrative Law Judge's Order by filing an 

Keith A. George 

Administrative Law Judge 

ATTACHMENT I 

APPENDIX A 

MALDEN PUBLIC SERVICJ3 DISTRICT 

CASE NO. 05-1 589-PSD42A 

APPROVED INTERIM RATES 
SCHEDULE NO. 1 

APPLICABILITY 

Applicable inside and outside the boundaries of the Applicant's District. 

AVAILABILITY OF SERVICE 
Available for metered general domestic, commercial and industrial sewer service, except unusual industrial waste. 

RATES 

First 2,000 gallons used per month $7.36 per 1 .OOO gallons 

All Over 2,000 gallons used per month $7.36 per 1,OOO gallons 
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$14.72 per month. 

DELAYED PAYMENT PENALTY 

(10%) will be added to the net current amount unpaid. This delayed payment penalty is not interest and is to be col- 
lected only once for each bill where it is appropriate. 

The above schedule is net. [*6] On all current usage billings not paid in full within twenty (20) days, ten percent 

WATER DISCONNECT-RECONNECT FEES 
Whenever water service has been disconnected for nonpayment of sewer bills, a disconnection fee of $20.00 shall 

Whenever water service which has been previously disconnected or otherwise withheld for nonpayment of sewer 

be charges. 

bills is reconnected, a fee of $20.00 shall be charged. 

SERVICE CONNECTION FEE -- $200.00 

To apply where an opening must be made by the District in the District's collector sewer, and service line laid from 
such opening to owner's property line. 

RETURNED CHECK CHARGE 

A service check charge of $7.00 will be imposed upon any customer whose check for payment of charges is re- 
turned by his bank due to insufficient funds. 

e ~ ~ S - - F E E  A service charge of $20.00 will be imposed when West Virginia-American Water Company collects a delinquent 
sewer bill at a customer's premises. 

UNMETERED WATER USERS AND CUSTOMERS WHO RECEIVE THEIR WATER FROM [*7] WELLS 

$33.12 (Based on 4,500 gallons) 

LEAK ADJUSTMENT 

water leakage on customer's side of the meter. This rate shall be applied to all such consumption above the customer's 
historical average usage. 

SCHEDULE NO. 2 

$0.50 per M gallons. To be used when a bill reflects unusual water consumption which can be attributed to eligible 

SURCHARGE FORMULA TO BE APPLIED IN THE CASES OF USERS PRODUCING UNUSUAL WASTE 

The charge for the treatment of unusual waste will be calculated on the basis of the following formula: 

Ci = VoVi + BoBi + SoSi 

Ci = charge to unusual users per year 

Vo = average unit cost of transport and treatment chargeable to volume, in dollars per gallon 

Vi = volume of wastewatex from unusual users, in gallons per year 

Bo = average unit cost of treatment, chargeable to Biochemical Oxygen Demand (BOD), in dollars per 
pound 
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Bi = weight of BOD from unusual users, in pounds per year 

So = average unit cost of treatment (including sludge treatment) chargeable to total solids in dollars per 
pound 

Si = weight of total solids from unusual users, in pounds per year 

When an unusual user is to be served, a preliminary study of its wastes, and the cost [*8] of transport and treat- 
ment thereof, will be made. Waste containing materials which, in the judgement of the Malden Public Service District 
should not be introduced into the sewer system, need not be handled by it. The results of the preliminary study will be 
used to determine the feasibility of the proposed sewer service and the charge therefor, based upon the formula set out 
above. 

Thereafter, unusual sewage will be monitored on a regular basis and at the conclusion of each fiscal year, based on 
the investigation and audit of the Malden Public Service District's records, new cost figures will be calculated for use in 
the above formula. The cost of establishing the monitoring facilities shall be paid by the unusual user. Based on these 
audited figures, additional billings covering the past fiscal year will be made for payment by each unusual user, or re- 
fund given by the Malden Public Service District, as the case may be. Such audited figures will then be used for the 
preliminary billing for the next fiscal year, at the end of which an adjustment will be made. 

SCHEDULE NO. 3 

APPLICABLE INSIDE AND OUTSIDE OF THE CORPOR4'E IJMITS OF THE MALDEN PUBLIC SERVICE 
DISTRICT 

plant or plants cannot be accurately determined by the use of the plant's water meter or meters, and the plant cannot 
install a flow meter to measure such waste, a special formula will be used whereby such plant or plants will pay to the 
Malden Public Service District a sewer charge calculated at fifty (50) gallons of water per each employee at the plant 
each working day. 

Where the [*9] amount of sanitary sewage discharged into the Malden waste treatment system by certain industrial 

SURCHARGE FOR ROOF DRAINS CONNECTED TO THE MALDEN PUBLIC SERVICE DISTRICT SANITARY 
SEWERAGE SYSTEM 

following formula and will not be cumulative upon any metered or flat rate sewer service charges: 
The charge for roof drains being connected to the Sanitary Sewerage System will be calculated on the basis of the 

S = A  x R X  .OW233 x C 

S '= The surcharge in dollars 

A = The area under roof andlor the area of any other water collection surface connected to the sanitary 
sewer, in square feet. 

R = The measured monthly rainfall, in inches 

BO06233 = A conversion factor to change inches of rain x square feet of surface to thousands of gallons 
of water. 

C = The utility's approved rate per thousand gallons of [*lo] metered water usage. 

The surcharge is not cumulative so as not to reduce the incentive of the larger users to disconnect. The minimum 

ATTACHMENT II 
APPENDIX B 

PUBLIC NOTICE OF INTERIM RATES 

charge does not apply to the surcharge. 
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On November 1,2005, Malden PubIic Service District (Utility) filed an application to increase its rates and charges. 
The Utility requested interim relief to increase its rates and charges by 54%. The Utility also requested approval of a 
design loan for a major construction project which it indicated was required by Court order and related to environmental 
problems on the Utility's system. 

On November 29,2005, Staff recommended that the Utility receive an emergency interim rate increase of 35%. 
Staff indicated that the Utility was suffering from a cash flow deficit of $193,628 and had a legally insufficient debt 
service coverage. Staff also recommended that the Utility be authorized to borrow an amount not to exceed $894,500 to 
pay for the design of the needed project. 

Subsequently, the Commission approved an emergency interim rate increase for the Utility in the amount of 35%. 
The rate increase which will be implemented immediately is subject to [*I I] refund. Final rates for the Utility will be 
determined by the Commission in this proceeding. Additional notice will be provided to the public after the Staff makes 
a recommendation for permanent rates. The permanent rates will be the same as, greater than or less than the interim 
rates. 

MALDEN PUBLIC SERVICE DISTRICT 

ATTACHMENT Ill 
APPENDIX C 

NOTICE OF PROPOSED RATE INCREASE 

On November 1,2005, Malden Public Service District (Utility) filed an application to increase its rates and charges. 
The Utility requested interim relief to increase its rates and charges by 54%. The Utility also requested approval of a 
design loan for a major construction project which it indicated was required by Court order and related to environmental 
problems on the Utility's system. 

On November 29,2005, Staff recommended that the Utility receive an emergency interim rate increase of 35%. 
Staff indicated that the Utility was suffering from a cash flow deficit of $ 193,628 and had a legally insufficient debt 
service coverage. Staff also recommended that the Utility be authorized to borrow an amount not to exceed $894,500 to 
pay for the design of the needed project. 

a 
The current rates, the interim rates [*I21 and the proposed rates are as follows: 

Current Interim Proposed 
Per 1,OOO gallons $5.45 $7.36 $7.64 

The current minimum rate is $ 10.90, the interim minimum rate is $ 14.72 and the proposed minimum rate is $22.92. 
The current unmetered rate is $24.52, the interim unmetered rate is $33.12 and the proposed unmetered rate is $34.38. 

Subsequently, the Commission approved an emergency interim rate increase for the Utility in the amount of 35%. 
The rate increase which will be implemented immediately is subject to refund. Final rates for the Utility will be deter- 
mined by the Commission in this proceeding. Additional notice will be provided to the public after the Staff makes a 
recommendation for permanent rates. The permanent rates will be the same as, greater than or less than the interim 
rates. 

letters to the Executive Secretary, Public Service Commission, P.O. Box 812, Charleston, WV 25323. Rates that are 
ultimateIy approved by the Commission may be less than, the same or greater than those requested by the Utility or 
those recommended by Commission [*13) Staff. 

Individuals desiring to file letters of protest should do so within ten (1 0) days of the date of this Notice by sending 

MALDEN PUBLIC SERVICE DISTRICT 
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BEFORE THE PUBLIC SERVICE COMMISSION OF WYOMING 

IN THE MATTER OF THE AMENDED 
APPLICATION OF VISTA WEST 
WATER COMPANY FOR AUTHORITY 
TO PASS ON, TO ITS CUSTOMERS, A 
WHOLESALE WATER COST 
INCREASE OF $0.05 PER THOUSAND 
GALLONS DUE TO AN INCREASE BY 
THE CITY OF CASPER 

) 
) 

1 
) 
1 
1 
1 

) DOCKET NO. 80007-WP-04-23 
) (RECORD NO. 9551) 

NOTICE AND ORDER GRANTING INTERIM INCREASE 
(Issued March 8,2005) 

This matter is before the Commission upon the amended application of Vista West 
Water Company, hereinafter referred to as Vista West or the Company, for authority to pass 
on, to its customers, a wholesale water cost increase of $0.05 per thousand gallons. 

The Commission, having reviewed the amended application, its files regarding Vista 
West, applicable utility law, and being otherwise fully advised in the premises FINDS and 
CONCLUDES: 

1. Vista West is a public utility as defined by W.S. 5 37-1-101 (a)(vi)(E) and, as 
such, subject to the Commission’s jurisdiction pursuant to the provisions of W.S. § 37-2-1 12. 

On December 14, 2004, Vista West filed its application seeking authority to 
pass on, to its customers, a wholesale water cost increase of $0.07 per thousand gallons in 
order to recover anticipated increased wholesale water costs to be charged the Company by 
the City of Casper, effective January 1,2005. 

2. 

3. On January 3,2005, the Office of Consumer Advocate (OCA) filed, pursuant 
to W. S. 5 37-2-402(a), its Notice of Intervention in this matter. 

4. By Commission Order issued on January 3, 2005, Vista West’s application 
was suspended pending Commission investigation and final order pursuant to W.S. § 37-3- 
106. 

5. On January 25, 2005, Vista West filed its amended application to pass on to its 
retail customers an increase in its wholesale water costs of $0.05 per thousand gallons as 
finally approved by the Casper City Council on January 17, 2005. The increase in water rates 
was implemented by the City of Casper effective January 1, 2005. The $0.05 per thousand 
gallon increase, which is adjusted to reflect the Commission approved water loss factor of 
8.52%, will result in an increase in the commodity water cost from $1.54 per thousand gallons 
to $1.59 per thousand gallons. Vista West requests that the pass on increase become 
effective January 1,2005, to coincide with the increase from the City of Casper. 

6. The OCA filed on February 8, 2005, its written comments with the 0 Commission in which it stated although it was not recommending a denial or delay in the 
implementation of the pass on increase, it was advocating Vista West be directed to file 
appropriate financial information, including an income statement and balance sheet, within 45 

, file://C:\Documents%2O~d~2OSettings\~p~gler~o~al%2OSettings\Tempor~%2OInte ~ . . .  3/1/2006 



BEFORE THE PUBLIC SERVICE COMMISSION OF WYOMING Page 2 of 4 

days of the Commission’s Order to be issued in this matter. The financial information 
would allow OCA and the Commission to determine whether Vista West is in compliance with 
the Commission’s Commodity Purchase Pass On Procedure Rule Section 249 and prior 
Commission decisions regarding Vista West’s earnings calculations. The OCA also argued 
approval of the pass on increase effective January 1, 2005, as requested by the Company, 
constituted retroactive ratemaking. OCA recommended the proposed pass on increase of 
$0.05 per thousand gallons be approved on an interim basis, pending receipt of the financial 
information. 

7. Vista West’s request for approval of its pass on increase was discussed at the 
Commission’s duly noticed open meeting on February 10, 2005. Mr. Paul Lowham, the 
President of Vista West, participated by telephone. The OCA was represented by its attorney 
Ivan Williams. Mr. Williams summarized the OCA’S position regarding the pass on application 
as set forth in its written comments, and recommended any pass on increase be authorized on 
an interim basis pending receipt of appropriate financial information. OCA further 
recommended the interim increase go into effect no sooner than February 10, 2005, the date 
of the open meeting, or some future date which would accommodate the billing capabilities of 
the Company. Mr. Lowham stated at the open meeting that it was his intent to file a general 
rate case application within 30 days and he was agreeable to the approval of the pass on 
increase on an interim basis. 

8. Pursuant to Sections 249 and 250 of the Commission’s Rules, a utility may 
pass on to its customers known or prospective wholesale commodity cost increases or 
decreases, under the following circumstances, subject to public notice, opportunity for hearing 
and refund: 

a. The pass on is for wholesale commodity cost changes that are not 
under the Commission’s jurisdiction. 

b. The pass on does not increase a utility’s rate of return and the utility is 
earning at or below its last authorized rate of return. 

C. The pass on is applied to all rate classes in an equal or proportional 
manner. 

d. The pass on charges are filed as a separate, cumulative rate rider. 

e. There are provisions for interest on over collections. 

f. The utility provides documentation that the commodity costs are the most 
economical option reasonably available. 

9. The Commission finds and concludes, based upon its review of the application 
and the comments and recommendations of the OCA and the concurrence by Mr. Lowham to 
an interim approval of the pass on application, the wholesale water cost increase of $0.05 per 
thousand gallons should be approved on an interim basis, effective March 1, 2005. The 
interim authority granted herein, is approved subject to notice, protest, intervention, opportunity 
for hearing, and Commission final determination after receipt and opportunity to review 
updated financial information, to include an updated income statement and balance sheet, or 
the filing of a general rate case application by Vista West. 
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a 

10. Vista West’s application is on file with the Commission at its offices located in 
Cheyenne, Wyoming, and with the Company at its offices located in Casper, Wyoming. The 
application may be inspected by interested persons during regular business hours. 

11. Anyone desiring to intervene, file a statement, or protest, or request a 
hearing regarding this matter, must so file with the Commission on or before April 15, 2005. 

12. If you wish to participate in this matter and you require reasonable 
accommodation for a disability, please call the Commission at (307) 777-4727 or send 
correspondence to 251 5 Warren Avenue, Suite 300, Cheyenne, Wyoming 82002. 
Communications impaired persons may also contact the Commission through the Wyoming 
Relay at 71 1. 

13. The Commission directs that the public notice in this matter be in the 
following form: 

PUBLIC NOTICE 

The Public Service Commission of Wyoming (PSC) has approved, on an interim basis, 
the amended application of Vista West Water Company (Vista West) for authority to pass on a 
wholesale water cost increase of $0.05 per thousand gallons to its retail customers to allow 
recovery of increased wholesale water costs charged to the Company by its wholesale water 
supplier, the City of Casper. The wholesale water increase was implemented by the City of 
Casper on January 1, 2005. Vista West states that the proposed pass-on increase has the 
effect of increasing the current commodity charge by $0.05 per thousand gallons, from $1.54 
to $1.59 per thousand gallons, after adjustment to reflect the authorized line loss factor. 

The interim approval was granted for usage rendered on and after March 1, 2005, to 
allow the recovery of this increase in wholesale water costs, on a dollar-for-dollar basis, 
subject however to notice, protest, possible hearing, refund, change and such further order as 
the Commission may deem appropriate, after its receipt and review of certain updated financial 
information it has directed Vista West to file, or upon its receipt and review of a general rate 
case application that Vista West has indicated it intends to file. The updated financial 
information or the general rate case application must be filed with the Commission within 45 
days of the issuance of the Commission’s Notice and Order in this matter. 

Vista West’s amended application is on file with the Commission at its offices located in 
Cheyenne, Wyoming, and with the Company at its offices located in Casper, Wyoming. 
Interested persons may inspect the amended application during regular business hours. 

Anyone wishing to intervene, file comments, protest, or request a hearing regarding the 
amended application, and/or the interim authority granted herein, must file with the 
Commission mentioning Docket No. 80007-WP-04-23, on or before April 15, 2005. 

If you wish to participate in this matter and you require reasonable accommodation for 
a disability, please call the Commission at (307) 777-7427 or write the Commission at 2515 
Warren Avenue, Suite 300, Cheyenne, Wyoming 82002. Communications impaired persons 
may also contact the Commission through Wyoming Relay by dialing 71 1. Please mention the 
docket number when you contact us. Please contact as soon as possible to help us serve you 
better. 
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Dated: March 8,2005. 

IT IS THEREFORE ORDERED: 

Page 4 of 4 

1. Pursuant to open meeting action taken on February 10, 2005, the amended 
application of Vista West Water Company for authority to pass on, to its 
customers, an adjusted wholesale water cost increase of $0.05 per thousand gallons is hereby 
approved, on an interim basis, effective for usage on and after March 1, 2005. The interim 
authority granted herein, is approved subject however, to notice, protest, possible hearing, 
refund, change and further determination and final order of the Commission as it may deem 
appropriate after its receipt and review of updated financial information, to include an updated 
income statement and balance sheet, or the filing of a general rate case application by Vista 
West. 

2. Vista West is further directed to file the updated financial information or its 
general rate case application within 45 days of the issuance of this Notice and Order. 

3. 

MADE and ENTERED at Cheyenne, Wyoming, this 8th day of March 2005. 

This Notice and Order is effective immediately. 

PUBLIC SERVICE COMMISSION OF WYOMING 

ROB HURLESS, Chairman 

STEVE FURTNEY, Deputy Chair 

KATHLEEN A. LEWIS, Commissioner 

(SEAL) 

A-TTEST: 

DAVID J. LUCERO, Assistant Secretary 
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PETITION OF THE CITY OF MARTINSVILLE FOR AUTHORITY TO INCREASE RATES AND 
€4 

CHARGES FOR WATER UTILITY SERVICE ON BOTH EMERGENCY AND NON-EMERGENCY BASES, 
FOR APPROVAL OF A NEW SCHEDULE OF RATES AND CHARGES FOR WATER UTILITY SERVICE, 

AND FOR AUTHORITY TO ISSUE BONDS, NOTES OR OTHER OBLIGATIONS 
Cause No. 42676 

Indiana Utility Regulatory Commission 
August 18, 2004 

INTERIM ORDER 

BY THE COMMISSION: 

David E. Ziegner, Commissioner 

Scott R. Storms, Chief Administrative Law Judge 

On June 28, 2004, the City of Martinsville, ("Petitionerll) filed its Petition for 
authority to increase its rates and charges for water service, for approval of new 
schedules of water rates and charges, and for authority to issue bonds, notes, or 
other obligations. while the Petitioner has requested approval of an increase in 
rates and charges on a permanent basis, Petitioner also requested an immediate 
emergency increase on an interim basis pursuant to Ind- Code § 8-1-2-113. 

Pursuant to notice duly given and published as required by law, an Evidentiary 
Hearing on Petitioner's request for interim emergency rate relief was held in this 
Cause at 1O:OO a.m. E.S.T. on August 10, 2004 in Room E306, Indiana Government 
Center South, Indianapolis, Indiana. [FNl] At the hearing, Petitioner and the 
Indiana Office of the Utility Consumer Counselor (I80UCCti), indicated that they had 
reached an agreement on a 20.89 increase in rates and charges on an emergency basis. 
On August 11, 2004, the Parties filed a Stipulation and Settlement Agreement 
(I1Settlement Agreement" or "Agreement") with the Commission as a late filed exhibit. 
Petitioner and the OUCC appeared and participated at the Evidentiary Hearing. The 
Petitioner presented the testimony of Scott A. Miller, a certified public accountant 
and Manager with Umbaugh Certified Public Accountants. The OUCC offered the 
testimony of Utility Analysts Judy I. Gemmecke and Roger A. Pettijohn. No members of 
the general public were present at the Evidentiary Hearing. 

FN1. The Evidentiary Hearing in this matter was also utilized as a Prehearing 
Conference by the Commission to establish a procedural schedule in this matter. 

Based upon the applicable law and evidence presented in this Cause, the Commission 
now finds as follows: 

1. Notice and Jurisdiction. Due, legal and timely notice of the Evidentiary Hearing 
was given and published as required by law. Petitioner is a municipality that owns, 
operates, manages and controls plant and equipment within the State of Indiana for 
the production, transmission, delivery, and furnishing of water to the public within 
and around the City of Martinsville, Indiana. Petitioner owns and operates a 
"municipally owned utility" within the meaning of the Public Service Commission Act, 
as amended, and is subject to the jurisdiction of this Commission in the manner and 
to the extent provided by the laws of the State of Indiana. The Commission has 
jurisdiction over the parties and the subject matter of this Cause. 

2. Evidence Presented by the Petitioner Regarding its Request for Interim Emergency 
Relief. As part of this proceeding the Petitioner is requesting an immediate 
emergency increase in rates and charges pursuant to Ind. Code § 8- 1-2-113. The 
emergency rates are being requested on an interim basis, subject to refund pending 
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the Commission's decision on the request for a permanent increase. Scott A. Miller 
testified and sponsored as an exhibit an Accounting Report on Emergency Rates. The 
report determines the cash operating expenses for the twelve months ended December 
31, 2003, as adjusted for changes which are fixed, known and measurable and which 
will occur before December 31, 2004,  While depreciation expense has been excluded 
from the pro forma cash operating expenses, Mr. Miller indicated that he included 
the historical level of cash requirements for extensions and replacements. 
Petitioner's total annual pro forma emergency revenue requirements, as shown by the 
report, are as follows: 

Cash operating expenses $752,982 
Debt Service 143,368 
Extensions and Replacements 57,722 
Less : 
Interest Income ( 1,324) 

Emergency Revenue Requirements $952,749 
- - - - - - - -  

According to Mr. Miller, Pro forma revenues at present rates total $739,459, 
producing an after-tax shortfall on an emergency basis of $216,276. Mr. Miller 
testified that his report justifies an across-the-board increase of 30% to make up 
the shortfall. Mr. Miller indicated that he believes the continuing revenue 
shortfall experienced by Petitioner will cause a rapid and further deterioration of 
Petitioner's cash position; will result in a possible curtailment of service; and, 
will cause Petitioner serious financial harm ultimately resulting in the default on 
Petitioner's debt service payments. 

In addition to the revenue shortfall, Mr. Miller testified that Petitioner faces 
serious contamination at its existing well field resulting in the need to develop a 
new source of supply. [FNZ] At present, Petitioner does not have funds to pay for 
engineering needed to develop the project. Petitioner plans to issue bond 
anticipation notes (IIBANs") to commence this work. Mr. Miller described that the 
BANs would be issued in the amount of $1,490,000 at an interest rate of 
approximately 4.5%. Mr. Miller indicated that the Petitioner seeks Commission 
approval of the proposed BANS on an emergency basis, and stated that the length of 
time the BANs are outstanding may exceed a year. Petitioner has agreed that its 
request to issue BANs is not a request for approval of the projects and costs for 
which the BANS are to be issued. 

FN2. While Mr. Miller made this assertion in his testimony, as a certified 
public accountant his primary focus was on the revenue shortfall faced by 
Martinsville. Issues regarding contamination at the existing well field and the 
development of a new source of supply were not fully developed or addressed by this 
single witness as part of the emergency proceeding. These deficiencies will be 
addressed by the Petitioner as part of its Supplemental Testimony to be filed in 
this Cause. 

3. Evidence Presented by the OUCC. The OUCC did not dispute the need for an 
increase in rates and charges for Petitioner on an emergency basis. However, it did 
propose certain adjustments to the accounting report prepared by Mr. Miller. Judy I. 
Gemmecke and Roger A. Pettijohn, supported certain adjustments to Mr. Miller's 
report that were accepted by the Petitioner in the Settlement Agreement. First, the 
OUCC proposed to remove Payment in Lieu of Taxes as an expense. Second, the OUCC 
proposed to add tap fees in revenues, which had been excluded by Mr. Miller. Third, 
the OUCC proposed to reduce the adjustment to Operations and Maintenance Expense by 
$16,333 because questioned the immediacy of Mr. Miller's request for maintenance 
that would be necessary for pump service and tank painting. Fourth, the OUCC 
proposed to increase Operations and Maintenance Expense by $10,000 to provide funds 
to allow Martinsville to undertake a leak detection survey that had previously been 
required by the Commission- Fifth, the OUCC proposed to increase Operation and 
Maintenance Expense by $16,755 to pay half the salary costs associated with hiring 
an office manager to be shared equally with the sewer utility. Finally, the OUCC 

2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 



Slip Copy 
2004 WL 2697262 (Ind. U.R.C.) 
(Publication page references are not available for this document.) 

Page 3 

proposed to remove $1,495 for fees paid to the Indiana Department of Environmental 
Management and increase the costs resulting from the Indiana Utility Receipts Tax by 
$453. 

In entering into the Settlement Agreement the Petitioner also agreed to investigate 
procuring grant money to address the remediation of its well field contamination. 
This would include filing a letter of intent with the Indiana Department of 
Commerce. Petitioner will file such a letter with the Indiana Department of Commerce 
by August 13, 2004. 

After accounting for the OUCC's adjustments, the evidence demonstrates that 
Petitioner will still recognize a pro forma shortfall at present rates of $150,795. 
Based on this result, the OUCC and Petitioner agreed that Petitioner's rates and 
charges must be increased by 20.8% to allow Petitioner the opportunity to earn 
sufficient revenues to offset this shortfall. Based on this result, the OUCC and 
Petitioner agreed that Petitioner's rates and charges should be increased by 20.8% 
on an emergency basis. 

4. Discussion and Analysis of the Commission. This Commission is authorized 
temporarily to increase the rates of a utility in an emergency pursuant to Ind. Code 
5 8-1-2-113, which states in relevant part: 

(a) The commission may, when it considers necessary to prevent injury to the 
business or interests of the people or any public utility [J?N31 of this state in 
case of any emergency to be judged by the commission, temporarily alter, amend, or 
with the consent of the public utility concerned, suspend any existing rates, 
service, practices, schedules, and order relating to o r  affecting any public utility 
or part of any public utility in this state. 

powers for a municipal utility. C i t y  of Richmond v. Public S e r v .  Comm'n. 406 N.E.2d 
1269 (Ind- Ct. ADP 1980). 

FN3. The Court of Appeals has held that Section 113 also authorizes emergency 

We have discussed the characteristics of emergency rate relief on several 
occasions. When we have previously found an emergency to exist, the record has 
established the following issues exist: (1) a possible curtailment of service; (2) 
serious financial deterioration; (3) an inability to meet daily expenses; and (4) 
cost-cutting efforts. Town of Schererville, Cause No. 38806, pp. 8-9 (Ind. Util. . 
Reg. Commln, August 2, 1989). Emergency Petition of South Haven Sewer Works, Inc., 
Cause No. 40595, p. 2 (Inci. Util. Reg. Comm'n, November 26, 19961, citing State ex 
rel-  Public Serv. Comm'n v- Marion Circuit C o u r t .  (1951) 230 Ind. 277. 100 N.E.2d 
888. 

We find that Petitioner's evidence establishes the existence of an emergency, and 
no party to this proceeding disputes that Petitioner should be permitted to increase 
its rates and charges on an emergency basis. We find that if an increase in rates 
and charges is not ordered on an emergency basis, Petitioner will suffer serious 
financial deterioration and be unable to meet the utility's daily expenses. We find 
that the pro forma amount of the shortfall at present rates is at least $150,795. 
The revenue shortfall, if allowed to continue, could ultimately result in a 
curtailment of service to Petitioner's customers. We therefore find that 
Petitioner's rates and charges for water service should be increased on an across- 
the-board basis by 20.8% on an interim basis and subject to refund pending a final 
determination on the permanent level of Petitioner's rates and charges. 

We further find that Petitioner should be authorized to issue the proposed BANS in 
an amount up to $1,490,000. Our approval of the BANs does not constitute a 
determination that the projects for which the BANs will be issued are reasonable and 
prudent. We also find that Petitioner should conduct and complete a leak detection 
survey and provide the results to the Commission. 

We acknowledge that the OUCC's and Petitioner's agreement on a 20.8% increase in 
rates and charges on an emergency basis pertains only to the relief for emergency 
rate relief. As stated in the Stipulation and Settlement Agreement, both parties may 
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take different positions with respect to the appropriate adjustments, revenue 
requirement or other issues addressed in this Interim Order approving emergency 
rates and charges. 

presented by both the OUCC and the Petitioner, we find that the Stipulation and 
Settlement Agreement submitted at the hearing should be approved. The undisputed 
evidence submitted by the parties indicates that the Agreement is reasonable and 
prudent. The parties agree that the Settlement Agreement should not be used as 
precedent in any other proceeding or for any other purpose, except to the extent 
necessary to implement or enforce its terms. Consequently, with regard to future 
citation of the Settlement Agreement, we find that our approval herein should be 
construed in a manner consistent with our finding in Richmond Power & L i g h t ,  Cause 
No. 40434, (Ind. Util. Reg. C o m ' n ,  March 19, 1997). 

requested an increase in water rates and charges on a permanent basis and authority 
to issue bonds, notes, or other obligations. During the hridentiary Hearing in this 
matter the Petitioner indicated that it is unlikely the engineering will be 
completed on its proposed improvements before permanent rates should be established 
and proposed that the balance of this case be conducted in two phases. Phase 1 will 
address the permanent level of rates. The Petitioner proposed that Phase 11 begin 
when Petitioner's engineering is complete such that the details of its proposed 
capital improvements will be known and will consist of the proposed financing and 
further adjustments to rates. 

5. Approval of Stipulation and Settlement Agreement. After reviewing the evidence 

6. Additional Procedural Findings. As noted previously, Petitioner has also 

The Commission finds the following should become a part of the record in this Cause 
and govern the parties for Phase I of this proceeding: 

a. T e s t  Year and Accounting Method. The test year to be used for determining 
Petitioner's actual and pro forma operating revenues, expenses and operating income 
under present and proposed rates should be the twelve months ended December 31, 
2003, adjusted for changes which are fixed, known and measurable for ratemaking 
purposes and which will occur within twelve months following the end of the test 
year. 

b. Cutoff Date. The rate base cutoff should reflect used and useful property at the 
end of the test year. 

c. Petitioner's Prefiling Date. On August 6, 2004, the Petitioner filed with the 
Commission and served on all parties of record prepared testimony and exhibits in 
this Cause. On or before August 24, 2004, Petitioner shall prefile supplemental 
testimony addressing: (1) the status of the existing wellfield; (2) the timetable 
for the remediation of the contamination and/or replacement of the existing 
wellfield; and ( 3 )  responses to Mr. Pettijohn's testimony submitted during the 
emergency phase of this case; (4) any additional testimony necessary to fully 
address and support all issues to be presented as part of its case-chief. 

d. OUCC's and Intervenors' Prefiling Date. Public and all Intervenors should 
prefile with the Commission and serve on all parties of record the prepared 
testimony and exhibits constituting their respective cases-in-chief on or before 
October 29, 2004. 

e. Petitioner's Rebuttal Prefiling. Petitioner should prefile with the Commission 
and serve on all parties of record its rebuttal testimony and exhibits on or before 
November 12, 2004. 

f. Evidentiary Hearing. An Evidentiary Hearing in this Cause is hereby scheduled 
for November 23, 2004 at 9:30 E.S.T. in Room E306, Indiana Government Center South, 
Indianapolis, Indiana, at which time the respective cases-in-chief of the 
Petitioner, OUCC, and Intervenors should be presented and their witnesses cross- 
examined. Thereafter, Petitioner may offer its rebuttal evidence and its rebuttal 
witnesses should be made available for cross-examination. At the Evidentiary Hearing 
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in this matter, the Petitioner should advise the Commission regarding the need for 
an additional phase for this proceeding and the anticipated timeframe and schedule 
for any additional proceedings. 

h. Workpapers. When prefiling technical evidence with the Commission, each party 
should within two (2) days thereafter file copies of the workpapers used to produce 
that evidence. Copies of the same should also be provided to any other party 
requesting such in writing. 

i. Corrections and Copies. Any corrections to prefiled testimony should be made as 
soon as possible after discovery of the need to make such corrections. A n  original 
and Thirteen (13) copies of all prepared testimony and exhibits should be filed with 
the Commission. 

j. Intervention. Any party permitted to become an Intervenor in this Cause shall be 
bound by the record as it stands at the time that the petition to intervene is 
granted. 

k. Discovery. Discovery should be conducted on an informal basis and available for 
all parties. Any party receiving a discovery request should respond to or object to 
the discovery request within ten calendar (10) days of receipt. Objections not made 
within ten (10) days shall be deemed waived unless an extension is agreed upon or 
obtained from the Commission. Within fourteen (14) calendar days of the final 
evidentiary hearing, responses to discovery shall be due within five (5) business 
days. 

IT IS TEEREFORE ORDERED BY THE INDIANA UTILITY REGULATORY COMMISSION that: 

1. The Stipulation and Settlement Agreement shall be and hereby is approved by the 
Commission consistent with our findings set forth herein. 

2. The Petitioner shall be and hereby is authorized to increase its rates and 
charges for water utility service, on an interim basis and subject to refund and on 
an across-the-board basis so as to produce additional annual revenues of $150,795. 

3. Petitioner shall be, and hereby is authorized to file with the Commission's 
Gas/Water/Sewer Division a new schedule of rates and charges on the bases and in 
accordance with the findings herein. 

4. Petitioner shall be and hereby is authorized to issue bond anticipation notes in 
the amount not to exceed $1,490,000. 

5. This Order shall be effective on and after the date of its approval. 

McCARTY, HADLEY, RIPLEY AND ZIEGNER CONCUR; LANDIS ABSENT: 

STIPULATION AND SETTLEMENT AGREEMENT 

petitioner, City of Martinsville, Indiana (81Petitioner11) and the Indiana Office of 
Utility Consumer Counselor ( 180UCCll) (collectively the "Parties") hereby stipulate 
and agree as follows: 

1. The Parties agree that the Indiana Utility Regulatory Commission ("CommissionIB) 
should issue an order authorizing Petitioner to increase its rates and charges by 
20.8% consistent with the form of proposed order submitted hereto as Exhibit 1. 

2. The Parties agree their agreement pertains only to the relief for emergency rate 
relief sought in this Proceeding. The OUCC specifically reserves the right to 
dispute recovery in permanent rates of any of the relief provided in this Agreement. 

deemed an admission by any Party in any other proceeding except as necessary to 
enforce its terms before the Commission or any state court of competent jurisdiction 

3. This Settlement Agreement shall not be cited as precedent by any person or a 
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on these particular issues. This Settlement Agreement is solely the result of 
compromise in the settlement process and, except as provided herein, is without 
prejudice to and shall not constitute a waiver of any position that any of the 
Parties may take with respect to any or all of the items and issues resolved herein 
in any further regulatory or other proceeding and specifically with respect to the 
permanent rate relief that is requested in this Prdceeding. 

Agreement or otherwise adopt Exhibit 1 without material alteration, this Agreement 
shall be considered null and void by the Parties. 

4 .  In the event the Commission does not approve this Stipulation and Settlement 

CITY OF MARTINSVILLE, INDIANA 

Nicholas K. Kile 

BARNES & THORNBURG LLP 

11 South Meridian Street 

Indianapolis, Indiana 46204 

INDIANA OFFICE OF UTILITY CONSUMER COUNSELOR 

Daniel M. LeVay 

OFFICE OF UTILITY CONSUMER COUNSELOR 

100 North Senate Avenue, Room N501 

Indiana Government Center North 

Indianapolis, Indiana 46204 

END OF DOCUMENT 
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ORDER NO. 03-059 

ENTERED JAN 27 2003 

BEFORE THE PUBLIC UTILITY COMMISSION 

OF OREGON 

uw 91 

This is an electromic copy. Format and font may vary from the official version. Attachments may not appear. 

In the Matter of 1 
) 

A & G WATER & SEWER, L.L.C. 1 

in the Amount of $39,053.35 or 189 ) 
percent. 1 

) ORDER 
) Application for Emergency Rate Increase 

DISPOSITION: RATE SCHEDULES SUSPENDED; 
INTERIM INCREASE ALLOWED 

On January 10,2003, A & G Water and Sewer, L.L.C. (A&G) filed a request for a general 
rate increase of $39,053.35 in total revenues or 189 percent (Advice No. 03-1). A&G is currently 
charging a combined water and sewer rate of $32.10 for residential customers and $48 for its one a commercial customer. The proposed monthly water and sewer rates are $72 for residential customers and 
$1 13 for the commercial customer. In addition, A&G is proposing a $400 monthly charge to the 
commercial customer for the two inrigation creeks that run through the customer’s property, a mobile 
home park. The creeks are operated April through October each year. 

The City of Redmond provides A&G with water and A&G then bills its customers. 
Currently, A&G owes the City of Redmond $3292. The rates currently charged have not covered the cost 
of the water purchased fiom the city since May 2002, and A&G is operating at a loss each month. 

Under ORS 757.215(5), the Commission orders suspension of this rate increase to 
determine the propriety and reasonableness of the proposed rates. While the hearing is pending, we will 
allow the interim increase proposed by Staff in its public meeting report, Alternative 1, to reflect the 
increased wholesale cost of water as well as $600 of monthly operating expenses. The increase should be 
allocated in a manner that incorporates the City of Redmond’s new rate structure. If, after hearing, we 
find the interim rates were not justified, we shall order a refund, with interest. 

The rate increase we allow reflects the first alternative described in Staffs Public Meeting 
Memorandum, attached as Appendix A. At the January 21,2003 Regular Public Meeting, we voted to 
adopt Staffs fust alternative. 

In the past, we have been wary of allowing interim rate increases for utilities. We 
recognize, however, the unique circumstances of small water companies that face large increases in the 
wholesale cost of water. These companies often have little or no ability to absorb large cost increases. 
They also lack experience in making regulatory filings with the Commission. As a result, we find it @ 
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appropriate, under limited circumstances, to allow these companies to recover increases in the wholesale 
cost of water through interim rates pending the outcome of the final rate case. 

ORDER 

IT IS ORDERED that: 

1. Advice No. 03-1 is suspended for six months from February 1,2003, pending 
investigation into the propriety and reasonableness of the rates. 

2. A & G Water and Sewer may file interim rate schedules effective for service on and 
after February 1,2003, subject to refund, reflecting 
a monthly residential rate of $57.77 and a monthly commercial rate of $86.66. 

Made, entered, and effective 

Roy Hemmingway Lee Beyer 
Chairman Commissioner 

Joan H. Smith 
Commissioner 

I A party may request rehearing or reconsideration of this order pursuant to ORs 756.561 ~ A request for Rhearing or reconsideration 
must be filed with the Commission within 60 days of the date of service of this order. The request must comply with the 
requirements in OAR 860-014-0095. A copy of any such request must also be served on each party to the proceeding as provided 
by OAR 860-01 3-0070(2). A party may appeal this order to a court pursuant to applicable law. 
crowleyAJW 91 Suspension Order 
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ITEM NO. 2A 

PUBLIC UTILITY COMMISSION OF OREGON 
STAFF REPORT 

PUBLIC MEETING DATE: January 21,2003 

REGULAR - x CONSENT- EFFECTIVE DATE February I, 2003 

DATE: January 14,2003 

TO: John Savage through Marc Hellman 

FROM: Rebecca Hathhorn 

SUBJECT: A & G LLC SEWER & WATER: (Docket No. UW 91/Advice No. 03-1) (1) 
Requests a rate increase in the amount of $39,053.35, or 189 percent; and 
(2) requests emergency interim rate relief in the amount of $39,053.35, or 
189 percent. 

STAFF RECOMMENDATION: 

a Pursuant to ORS 757.215, Staff recommends that A&G LLC Sewer and Water's 
proposed tariffs be suspended for six months, effective February 1,2003. Staff 
recommends that interim rates, subject to refund, be approved for A&G Sewer and 
Water as proposed in Alternative 1 in this memo (Residential at $57.77 and Commercial 
at $86.66). 

DISCUSSION: 

On January I O ,  2003, A & G Water and Sewer (A&G or the Company) filed a general 
rate case requesting an increase in total revenues of $39,053.35, from $20,692.99, or 
189 percent increase pursuant to ORS 757.205 and 757.215. A&G is a privately owned 
water and sewer company that provides service to 50 residential customers and one 
commercial customer near Redmond, Oregon. A&G also requested Commission 
authorization for an interim rate increase. A&G came under Commission jurisdiction in 
1999 when the wastewater statute, ORS 757.005(l)(a)(A), came in effect. Since that 
time, PUC has been in communication with A&G requesting a rate filing application. 

A&G is currently charging a combined water and sewer rate of $32.10 for residential 
customers and $48 for the one commercial customer. The proposed monthly rates for 
residential customers are $72 and $1 13 for the commercial customer. In addition, the 

APPENDIX A 
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Company is proposing $400 monthly charge to the commercial customer for the two 
creeks that run through the property. The creeks are operated April through October 
each year. 

The City of Redmond provides the Company with water and A&G then bills its 
customers. Currently, there is an outstanding balance of $3292 owed to the City of 
Redmond. The rates currently charged have not covered the cost of the purchased 
water since May, 2002 and the Company is operating at a loss each month. In the past, 
the commercial customer, Aspen Creek Mobile Home Park (ACMHP), has paid any 
difference between the City of Redmond bill and what is collected by the residents of 
ACMHP. However, with increased water usage by all customers and a recent increase 
in rates by the City of Redmond, the ongoing deficiency in revenues has increased 
significantly. The owner of A&G has reported to PUC Staff that she will be making an 
addition $2,900 payment to the City of Redmond this week, however, those payments 
were not posted as of the date of this letter. The extra funds came in part from the 
checking account of A&G ($500) and from the commercial customer ($2400). This 
leaves the balance with the City of $392. 

Staff proposes three alternatives for Commission consideration: 

1. Approve an interim rate that will cover the cost of purchasing water from the City 
of Redmond, including remaining past due amounts, and also include $600 for 
monthly operating expenses until permanent rates are set by the Commission. 

2. Approve an interim rate that will cover the cost of purchasing water from the City 
of Redmond, including remaining past due amounts, based on usage from 
February through July (permanent rates could reasonably be expected to be 
approved near the end of July), and also include $600 for monthly operating 
expenses. 

3. Set no interim rates. 

Alternative 1 
Staff has calculated that interim rates for this proposal as follows: 

Residential $57.77 
Commercial $86.66 

Staff believes that it is critical that A&G be able to cover its expenses on a monthly basis. 
Purchasing water from the City of Redmond is A&G's primary expense and the proposed 
rates take into account the recent rate increase by the City. In addition, A&G has other 
operating expenses including bookkeeping, maintenance, office supplies, telephone, and 
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electric. This does not take into consideration salaries and wages for the owner or a 
profit. All the expenses of the Company will be reviewed thoroughly by Staff over the 
next several months. In addition, the interim rates proposed would be subject to refund. 

Staff believes it is prudent to adopt Alternative 1. Although, on average, the rates are 
higher than what the expected cost of purchased water will be in the early months of 
2003, the Company will experience much higher costs beginning in May 2003 from the 
City of Redmond due to increased water usage. Alternative 1 covers any unforeseen 
risk that permanent rates may not be adopted in July 2003. In addition, the rates in 
Alternative 1 cover the purchased water expense and a small amount of operating 
expenses. After Staff has reviewed the rate case application of A&G, it is likely that 
expenses will be much higher and therefore, the proposed permanent rates will likely be 
in excess of the proposed interim rates. 

Alternative 2 
Staff has calculated that interim rates for this proposal as follows: 

Residential $56.01 
Commercial $84.01 e 

Staff forecasted the City of Redmond rates using its current rates and based on A&G's 
water usage from last year from February though July. The water usage is highest from 
May through October. Most of the time that the interim rates will be in effect are during 
low water usage months given that Staff believes that permanent rates may be approved 
the end of July. This alternative may put the Company in jeopardy if the permanent 
rates are not in effect by August 2003. As in Alternative 1, operating expenses of $600 
are included. 

Alternative 3 
The Commission could decline to approve interim rates and suspend the proposed rates 
until Staff has had time to review all the expenses of the Company. This alternative will 
very likely put the Company in jeopardy since the City of Redmond bill must be paid on a 
monthly basis and current rates do not collect enough to cover even the monthly 
expenses associated with purchasing the water. 

PROPOSED COMMISSION MOTION: 

A&G LLC Sewer and Water's proposed tariffs be suspended for six months to allow time 
for Staff review and that interim rates, subject to refund, as proposed in Staffs memo, 
which results in residential monthly rates of $57.77 and a commercial monthly rate of a $86.66, be approved. APPENDIX A 

PAGE 3 OF 3 
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COMMONWEALTH OF VIRGINIA, ex rel. STATE CORPORATION COMMISSION 
V. 

AUBON WATER COMPANY, Defendant 
PUE200100072 

Virginia State Corporation Commission 
May 10, 2002 

ORDER APPROVING EMERGENCY RATES 

By Order entered March 1, 2001, in this docket, the State Corporation Commission 
(*8Commissiona*) found that an emergency existed with regard to Aubon Water Company 
("Aubon" or **Company") such that the appointment of a Receiver (tlReceiveret) was 
necessary. As that Order noted, the Hearing Examiner's Report filed in Case No. PUE- 
1998-000628 [FNl] stated at page 1-2 that Aubon 

E"1. Commonwealth of Virginia, ex rel. State Corporation Commission, Ex Parte: 
Investigation of Aubon Water Company. 

continues to provide inadequate water service to its Alton Park customers and that 
it has failed to comply with the Special Order of the Department of Health to 
provide adequate quality of drinking water to its Long Island Estates customers. For 
these reasons, this Commission concludes that an emergency exists. 

Whereupon the Commission appointed a Receiver for the system and endowed the 
Receiver with authority to take necessary actions as set out in that Order to remedy 
the emergency conditions. 

On March 30, 2001, the Commission extended the appointment of the Receiver, Mr. 
David.G. Petrus, and approved with minor modifications the plan of receivership that 
Mr. Petrus had submitted. 

a 
On September 20, 2001, the Commission entered an Order seeking, as part of the 
receivership, comment on the transfer of certain Company assets to the Town of Rocky 
Mount, Virginia, which had agreed to take over the provision of water service to the 
customers formerly served by Aubon from these assets. The Receiver proposed to 
acquire certain other assets and continue to provide water service to Aubon's 
customers himself. The transfer of assets to Rocky Mount was approved by Order dated 
December 21, 2001. 

During this period, the Receiver has been in negotiation with the Virginia 
Department of Health ("VDH'I) for funding to make needed repairs to the Long Island 
Estates system. By letter dated April 9, 2002, the Receiver was notified that such 
funding as is needed to effect the indicated repairs and replacement of filtering 
equipment has been approved. 

A condition set by the VDH for release of the approved funds is that the Company 
can demonstrate that it will have sufficient revenues from the customers served by 
the Long Island Estates system to amortize the loan. Consequently, by letter dated 
April 15, 2002, Aubon requested an emergency rate surcharge to customers in the Long 
Island Estates subdivision, pursuant to 5 56-245 of the Code of Virqinia- Aubon's 
petition was supplemented with additional information, including a security bond, 
submitted to the Divisions of Public Utility Accounting and Energy Regulation on 
April 23, 2002, and on May 9, 2002. Aubon gave notice of the proposed surcharge to 
customers in Long Island Estates on April 15, 2002. 

The Company's petition recites that its customers "have an immediate need to 
improve their quality of water, which currently does not meet Virginia State 
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Drinking Water Quality Standards." Further, Aubon noted the Company's "inability to 
self-finance or secure the loan for the construction of this project." The Company 
desired to commence construction of the improvement project in May 2002. 

The Commission directed the previous owner of Aubon Water Company to install these 
facilities, by Order entered January 13, 1999, in Case No. PUE-1998- 00628. The 
failure of the prior management of the Company to get these facilities installed led 
to the appointment of the Receiver. Because of this failure, drinking water at Long 
Island Estates remains below health standards. The Commission concludes that the 
emergency with regard to Long Island Estates continues to exist. 

upon advice of the Commission Staff, that the Company requires the Health Department 
loan to effect the repairs and filter replacement needed to return water at Long 
Island Estates to acceptable standards and that the requested surcharge is needed to 
fund the project. The Commission finds that the utility has made a showing 
"sufficient to demonstrate a reasonable probability that the increase will be 
justified upon full investigation and hearing" and that such hearing to determine 
all issues "will require more than ninety days of elapsed time," as w e  are obligated 
to do by Code 5 56-245. 

I 

The Commission is satisfied from a review of the papers filed and submitted, and 

~ 

Accordingly, IT IS ORDERED THAT: 

(1) Aubon's request for imposition of a temporary increase in rates is GRANTED, and 

I 
Aubon shall forthwith implement the emergency rates contained in its petition for 
customers in the Long Island Estates development. 

(2) Aubon shall make a copy of the emergency rates and this Order available for 

i 

inspection by the public during regular business hours at its designated office 
where customer bills may be paid. 

(3 )  The Commission Staff shall forthwith investigate the application and file a 
report of its investigation on or before July 30, 2 0 0 2 ,  and Aubon shall cooperate 
fully in the Staff investigation. 

I ( 4 )  This matter is continued for further orders of the Commission. 

END OF DOCUMENT 

~ 
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1988 Ind. PUC LEXIS 1 17, * 

LEXSEE 1988 IND. PUC LEXIS 11 7 

In the Matter of the Emergency Petition of the Town of Orestes for Approval for a New 
Schedule of Interim Rates and Charges for Water Utility Services in the Town of Orestes 

Cause No. 38416 

Indiana Utility Regulatory Commission 

1988 Ind. PUC LEXIS 117 

March 9,1988, Approved 

PANEL [*1] 

Duvall, Corban, Bailey, Zagrovich and OZessker Concur 

OPINIONBY: Willis N. Zagrovich, Commissioner; Terri McCullough Klene, Administrative Law Judge 

OPINION: On November 2,1987. the Town of Orestes ("Petitioner") filed its Petition seeking an interim increase in its 
schedule of water rates and charges for water utility services in the Town of Orestes. On November 2, 1987, Petitioner 
prefiled its rate report with the Commission. Pursuant to orders of the Commission, the Office of the Utility Consumer 
Counselor ("Public") and Commission Staff prefiled exhibits and testimony on December 15, 1987. Pursuant to notice 
given as provided by law, a public hearing on Petitioner's request for emergency rate relief was held at 1 :30 P.M. on 
January 15, 1987, in Room 908, State Office Building, Indianapolis, Indiana. 

At the hearing on January 15, 1988, Petitioner presented its case-in-chief and submitted witnesses for cross- 
examination by the Public. The Commission Staff reports prepared pertinent to this Cause were not offered as the Pub- 
lic's evidence by the Utility Consumer Counselor. Accordingly, the Commission Staff reports were made a part of the 
record pursuant to I.C. 8-1-1-5 and the preparers of those [*2] reports were cross-examined. At the close of the hear- 
ing, the Commission directed the Petitioner to submit its Exhibit Number 6, which exhibit was late-filed on January 18, 
1988. 

Based upon the applicable law and evidence herein, the Commission now finds: 

1 .  Commission Jurisdiction And Notice. Petitioner is a public utility within the meaning of the Public Service 
Commission Act, as amended and is subject to the jurisdiction of the Commission in the manner and to the extent pro- 
vided by law. Due and proper notices of all hearings held in this Cause were given and published by the Commission as 
required by law. Petitioner has caused notice to be published in the above referenced Cause indicating its intention to 
increase its rates and charges as required by I.C. 8-1-2-61. Therefore, the Commission has jurisdiction over the parties 
and the subject matter of this Cause. 

approximately 192 customers in the Town of Orestes and its environs, with a total population of 539. The original wa- 
ter system was constructed in 1932. Petitioner's existing facilities [*3] consist of two wells, one of which is located 
inside the Town Hall Building. This well was referred to at the hearing by Petitioner's witness, and former Town Board 
President, Mrs. Carolyn Shettle, as the "main" well. The other well is located in such proximity to the center ofthe 
town that it is commonly referred to as the "east" well. Other facilities include treatment by chlorination; approximately 
3 314 miles of mains ranging in size from 2" to 4" in diamater; two pneumatic storage tanks with capacities for 2,500 
gallons and 1,400 gallons; and fourteen ( I  4) flush hydrants. 

3. Emergency Relief Requested. Petitioner's request is made pursuant to I.C. 8-1 -2-1 13 and seeks approval of a 
new schedule of interim rates and charges reflecting an across-the-board increase of approximately 84.55%. Petitioner's 
current rates were approved January 20,1982 in Cause No. 36652, which order authorized a 55% across-the-board rate 
increase. If approved, Petitioner's proposed increase would produce approximately $24.673 in additional revenues and 
would generate total revenues of $53,778. 

2. Petitioner's Characteristics. Petitioner is a municipal water utility located in Madison County, Indiana and serves 

4. The Issue of Whether an Emergency Exists Pursuant to I.C. 8-1-2-1 13. IC. 8-1-2-1 I3 [*4] provides: 
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Suspension of rates in emergency. - The commission shall have power, when deemed by it necessary, to prevent in- 
jury to the business or interests of the people, or any public utility of this state, in case of any emergency, to be judged 
of by the commission, to temporarily alter, amend, or with the consent of the public utility concerned, suspend any ex- 
isting rates, service, practices, schedules and order relating to or affecting any public utility or part of any public utility 
in this state. Such alterations, amendments, or suspensions of such rates, service, schedules or practices so made by the 
commission, shall apply to one or more of the public utilities in this state or to any portion thereof, as may be directed 
by the commission, and shall take effect at such time and remain in force for such length of time as may be prescribed 
by the commission. 

Petitioner premised its case for emergency interim rate relief upon unusual and extraordinary expenses resulting 
from a failure of the pump that operates the "east" well in November, 1986, and concern that other extraordinary ex- 
penses may occur in the near future. 

The Commission's application of Section 113 emergency [*5] rate relief to a municipal utility was upheld by the 
Court of Appeals in the City of Richmond v. Public Service Commission (Ind. App. 1980) 406 N.E.2d. 1269. The Court 
based its holding upon statutory interpretations which have since been repealed, but it appears that the Commission has 
both the jurisdiction and the authority to apply Section 113 to a municipally-owned utility pursuant to supporting lan- 
guage in IC. 8-1.5-3-8(f). 

The standards for emergency rate relief were set out by this Commission in HVL Utilities and HVL Services, 
Cause Nos. 36630 and 36631, January 11,1983. The burden rests upon Petitioner to present sufficient evidence of 1.) 
possible curtailments of service; 2.) serious deterioration of the utility's financial condition; and, 3.) the inability to meet 
day to day cash operating expenses. If the Petitioner meets this burden, the results of that evidence will be evaluated in 
light of the anticipated consequences both to the utility and its customers if no action at all were taken to remedy the 
situation. 

5. Evidence Supporting Relief Requested. Petitioner's witness Ms. Carolyn Sheale, past Town Board President, 
testified that due to a pump [*6] failure at the "east" well in November, 1986, Petitioner was billed $8,048 for emer- 
gency repairs. She stated that the condition of the main well is precarious and that the well pumps water continuously 
and causes a loss of water pressure. She further testified that in all likelihood this well would need to be repaired within 
the near future, and at a cost of approximately $8,500. Ms. Shettle testified further that Petitioner would need to cap old 
lines and make other general repairs to its plant. 

Ms. Shettle's testimony was corroborated by the Commission Engineering Division's Senior Water Engineer, Bill 
Flohr. Mr. Flohr testified that Petitioner's physical operations were in "bad shape," and that its main well would require 
repair or replacement soon. He testified further that he agreed with the estimate offered by Petitioner's witness Shettle 
as a reasonable cost of replacement of the main well. Based upon the foregoing testimony, we find that Petitioner's in- 
ability to pay for the cost of repairing or replacing its main well could result in curtailment of services to its customers. 

Petitioner's Exhibit No. 5(B) sets forth its analysis of fund balances. This analysis indicates that Petitioner's fund bal- 
ance has decreased by 50% in late 1986 and remained at that level during 1987. Petitioner updated these fund balances 
as of December 3 1, 1987, as listed below: 
Cash Operating $1,182 
Restricted Assets: 

Depreciation Cash $1,026 
Bond and Interest 7,423 
Bond and Interest Reserve 500 

Petitioner next asserts that a financial emergency exists with respect to its cash position [*7] and operating income. 

$10,131 

Petitioner's accounting witness, Mr. Gregg Guerrettaz of Municipal Consultants, Inc., testified that an emergency exists 
for several reasons, the most important of which is Petitioner's severely low cash position. He asserted that Petitioner 
would probably have to curtail service if its fund balances decreased further. He conceded that Petitioner's cash posi- 
tion did not erode overnight but contended that the expenses incurred by Petitioner in late 1986 had dissolved any sur- 
plus cash on hand. He testified that he had encouraged Petitioner's Town Board to attempt to secure grants and/or loans 
from the Department of Commerce ("DOC) and the Farmers Home Administration ("FmHA"). However, Petitioner's 
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request for grant [*8) money was denied by the DOC in July, 1987 on the ground that no serious health threat was 
found in Petitioner's water supply. Mr. Guerrettaz explained that the request for a loan from the FmHA is still pending, 
awaiting approval of a new schedule of rates and charges for Petitioner by this Commission. Mr. Guerrettaz also 
pointed out that Petitioner should employ a professional engineer in order to identify its future needs. 

Ms. Shettle testified that Petitioner has wanted to sign a contract with an engineer earlier, but it did not have funds 
to pay for such services. Petitioner's witness Guerrettaz testified that at some point in time, a utility's cash balance can 
get so low that an emergency arises. He testified that Petitioner is experiencing a financial emergency. 

The Public asserts that in its post-hearing brief that although the pump failure in 1986 caused Petitioner cash flow 
problems, there was neither the threat of insolvency nor a real possibility of curtailment of services. The Public con- 
tends that a strained budget alone does not constitute the need for immediate corrective action; that Petitioner's attempts 
to secure grant money cannot be considered as attempts [*9] to reduce operating expenses because the borrowing proc- 
ess is too slow to afford immediate corrective action; that Petitioner has not presented evidence to establish a serious 
deterioration of its financial condition; and that, therefore, no emergency exists. 

surplus cash to pay for repairs to its wells or mains, curtailments of service are not only possible but likely. Further- 
more, Petitioner presented evidence which indicated that its financial condition has seriously deteriorated. Although, 
Petitioner's witness Shettle testified at the hearing that Petitioner could still pay its bills, she stated that Petitioner has 
been carrying very low balances in its cash operating account and that nearly all surplus cash has been expended for 
repairs of leaks in Petitioner's mains. She stated that there is "nowhere to reduce (Petitioner's) operating expenses." 
Petitioner's inability to meet its cash operating expenses is also evidenced by the $1,400 loan Petitioner had to obtain 
from the Town's Motor Vehicle Highway Fund ("MVH Fund) in order to complete payment for repairs [*lo] to bro- 
ken water lines. Petitioner did not immediately seek rate relief because Petitioner was advised by its consulting ac- 
countant to first seek grant and/or loan money from the DOC and/or FmHA. Based upon the foregoing evidence, we 
find that Petitioner has presented sufficient evidence to establish that an emergency exists. Accordingly, Petitioner 
should be authorized to increase its rates and charges for water service by 64.31% in accordance with Finding No. 8 
below, on an interim emergency basis. We note that this is the same percentage increase as recommended by the Com- 
mission Staff Accounting Report (Staff Exhibit No. 2). Furthermore, we find that such interim emergency rate increase 
should be applied in an across-the-board fashion. We also find that the granting of such interim emergency rate relief 
for Petitioner should be expressly made subject to refund, with interest, pending our eventual determination of the ap- 
propriate permanent rates and charges for this utility. Our final determination should be made at a hearing to be con- 
vened within a reasonable time after the effective date of this Order. 

We disagree with the Public. To recapitulate, Petitioner has presented evidence to establish that because it has no 

We further find that Petitioner should be directed to present evidence [*11] with respect to the status of its loan ap- 
plication to FmHA at the final hearing in this Cause. If Petitioner desires to seek fmancing approval at that final hear- 
ing, we note that Petitioner should file a motion to amend its petition accordingly, republish notice with the amended 
caption, and provide proper legal notice to its customers all at least 45 days prior to the final hearing. 

6. Test Period. The test period used for determining Petitioner's annual requirements was the 12 months ended 
August 31,1987. With adjustments for charges which are fixed, known and measurable, as noted hereinafter, the test 
year selected is found to be sufficiently representative of the Petitioner's anticipated operations for interim emergency 
ratemaking purposes. However, we find that Petitioner should be directed to update its test period before the final hear- 
ing on its permanent rates and charges. 

The Staff Accounting Report, (Staff Exhibit No. 2) indicates test year receipts of $29,730. The difference is $125 which 
the Staff Report has set out as a non-operating [ * 121 receipt. This adjustment was not disputed and is immaterial in 
nature; therefore, the Commission finds it should be accepted. 

Staff Report adjusted Miscellaneous Income for $175 to reflect an elimination of a tax refund received in the test year. 
This item by nature is non-recurring. The Staff Report made an additional adjustment of $1,333 to reduce operating 
revenue and operating expenses to reflect the sales tax collected on operating receipts. These adjustments were not dis- 
puted by Petitioner and result in pro-forma revenues at present rates of $28,222. We find that such adjustments should 
be accepted. 

7. Operating Revenue. Petitioner's evidence indicates that Petitioner's test year operating revenues were $29,855. 

The Commission must also determine Petitioner's adjusted test year operating receipts. Petitioner's witness and the 
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8. Petitioner's Revenue Requirement Indiana Code 8-1 S-3contains a list of revenue requirement elements for 
this Commission to consider in determining "reasonable and just rates and charges for services" rendered by munici- 
pally-owned utilities. Rates and charges which are too low to meet these requirements are unlawful and, accordingly, 
this Commission must consider the revenue requirements of Petitioner to determine the appropriate level of rates. [*13] 
Because this Commission finds Petitioner in an emergency situation as discussed in Finding No. 4, we shall discuss 
only the items which affect Petitioner's request 

There were two material differences between the Staff Accounting Report and Petitioner's accounting exhibits. 
These differences were 1) the treafrnent by the Staff accounting witness of the $1,400 loan from the MVH Fund to Peti- 
tioner to meet day-today operating expenses and 2) the treatment by the Staff Engineering Report of the proposed well 
improvements. 

January, 1987 so that Petitioner could pay the bill owed to one Roger Fitch for work which was performed in 1986. Ms. 
Shettle indicated that the work involved a line which had burst on Superior Street during some inclement weather. She 
testified that Petitioner did not have enough funds on hand at the time in order to pay the bill. The Clerk Treasurer 
elected to borrow funds temporarily from the MVH Fund to pay for repairs which were necessary in order to continue 
service to Petitioner's customers. Petitioner's witness further stated that she did [*14] not believe that Petitioner could 
go to a bank to request funds to pay for this repair because of its financial position. Pursuant to statute, the loan was 
repaid within one year with revenues derived from existing rates. However, we find that the $1,400 loan amount was 
properly omitted by Staff in its calculation of Petitioner's aggregate annual cash revenue requirement. (See Staff Ex- 
hibit No. 2). 

B. Pump Improvements. The Petitioner requested its average historical extensions and replacements expense, 
equaling $6.429, and two proposed projects: (1) the replacement of two hydrants and (2) the repair of the main well 
which total $2,186 and $8,476 respectively. Petitioner, through testimony, indicated that there are several hydrants 
which need to be replaced because they are undersized or they are damaged beyond repair- Petitioner also indicated that 
the main well pump must be repaired before it bums out  Petitioner's witness Guerrem indicated that the well was 
using a very high amount of electricity for the size of the motor and this usually indicates that the well is pumping air. 

The Staff engineering witness testified that he agreed with Petitioner's witness [*lS] that the well will need repair 
within the next year. However, the Staff Engineering Report, Staff Report No. 1, states that Petitioner should be al- 
lowed $10,899 annually for funds for extensions and replacements. The Report calculates Petitioner's historical exten- 
sions and replacements at $1,176 for 1985 expenditures other than capital items and then includes the capital expense of 
Petitioner's recently installed new pump plus the proposed pump installation, amortized over six years. We find that 
this methodology is proper and that Petitioner's revenue requirement element for extensions and replacements should be 
$10,900. 

Operating Disbursements $29,510 
Payment in Lieu of Taxes 510 
Extensions and Replacements 10,900 
Debt Service 4,500 
Working Capital 692 

A. Loan From MVH Fund. Petitioner's witness Shettle indicated that the MVH Fund loaned Petitioner $1,400 in 

Thus, Petitioner's aggregate (interim) revenue requirement should be: 

$46,112 

9. Proposed Rates. Petitioner proposes to increase its rates by approximately 84% across-the-board. We note that 
setting Petitioner's rates so as to produce revenues equal to the cash revenue requirement above will result in a 64.31% 
increase for Petitioner. We find that this increase should provide Petitioner [*16] with the revenues needed in order to 
provide reasonable service to its customers. We note once again that the rates authorized herein should be interim rates, 
subject to refund after review at a hearing on Petitioner's permanent rates to be held within a reasonable time after the 
effective date of this Order. 

10. Commission Engineering Recommendations. The Commission Engineering Division set forth the following 
additional recommendations: 

a. No charge for fire protection should be approved at this time. 

b. The flat rate charge should be omitted from Petitioner's schedule of rates and charges. 



Page 5 
1988 Ind. PUC LEXIS 117, * 

c. Petitioner should be encouraged to secure the services of a professional engineer to aid in specifying the needs 
of the system and to recommend the ways and means to accomplish the improvements. We find that these recommen- 
dations are reasonable and that Petitioner should comply with them. 

IT IS THEREFORE ORDERED BY THE UTIUm REGULATORY COMMISSION OF INDIANA that: 

1. Petitioner shall be and is hereby authorized to increase its rates and charges for its municipal water utility so as 
to produce an aggregate cash revenue requirement of $46,112 which increase shall be applied [*17] in an across-the- 
board fashion. This rate increase shall be subject to refund, with interest, pending the final Order in this Cause. 

a hearing to set permanent rates and charges, to be convened within a reasonable period of time after the effective date 
of this Order. 

2. Petitioner shall present evidence with respect to its updated test period and pending loan application to FmHA at 

3. The Petitioner shall comply with the recommendations of the Commission Engineering Division consistent with 
Finding No. 10 above. 

4. Prior to placing into effect the interim rates authorized herein, Petitioner shall file with the Engineering Division 
of this Commission a tariff of the approved interim rates. The Engineering Division of this Commission shall review 
Petitioner's tariffs for compliance with the Findings of this Order. Petitioner is authorized to place the interim rates into 
effect beginning with the first consumption period following the effective date of this Order, and following the filing of 
said tariffs and the receipt of approval by the Engineering Division of this Commission for said tariffs. 

5. In accordance with I.C. 8-1-2-70, Petitioner shall pay within twenty (20) [*18] days from the date of this Order 
into the Treasury of the State of Indiana, through the Secretary of this Commission the following itemized charges as 
well as any additional cost which were or may be incurred in connection with this Cause: 
Commission Charges $90.00 
Enginering Charges 414.56 
Accounting Charges 267.50 
Reporting Charges 62.00 
Utility Consumer Counsel0 60.00 
Legal Advertising Charges 23.87 

TOTAL $917.93 

6. This Order shall be effective on and after the date of its approval, provided that the above charges have been 

CAUSE SUMMARY 

CAUSE NUMBER 38416 

UTILITY TOWN OF ORESTES 

UTILITY TYPE MUNICIPAL WATER 

DATE INUDEC GRANTED 3/16/88 

DATE F%ED 1 1/2/87 

DOLLAR I N W E C  GRANTED $ 

DOLLAR INC/DEC REQUESTED $24,673 

PERCENT OF RATE INC/DEC 64 31 

paid. 

PERCENT OF RATE INC/DEC-REQUESTED 84 55 

TEST YEAR 8/3 1/86 

RATEBASE USED $N/A 
RETURN ON RATE BASE - ORIGINAL COST (REQUESTED) n/a 

RETURN ON RATE BASE - ORIGINAL COST (GRANTED) n/a 
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RETURN ON COMMON EQUITY (REQUESTED IOU ONLY) n/a 

RETURN ON COMMON EQUITY (GRANTED IOU ONLY) n/A 

PRO FORM INCOME 

ACROSS THE BOARD [ * 191 INCREASE DISTRIBUTION OF INC/DEC: YES 
Number of Distribution 
Customers of Inc/Dec (96) 

Residential 

Commercial 

Industrial 

Other 

Total 192 

COUNTIES IN SERVICE TERRTTORY Madison 

DATE OF LAST INCREASE 1/20/82 

DOLLAR INCDEC GRANTED IN LAST RATE CASE $ 

PERCENT INUDEC GRANTED IN LAST RATE CASE $55% 

EFFECT ON CUSTOMERS OR SPECIAL CONSIDERATIONS: Emergency rates are interim and subject to re- 
fund. A hearing on permanent rates will be scheduled within a reasonable time after the effective date of the Intreim 
Order. 
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Re Black Diamond Power Company 
Case No. 05-0212-E-42A 
Case No. 05-0213-E-42A 
Case No. 05-0214-E-42A 

West Virginia Public Service Commission 
February 28, 2005 

*1 At a session of the PUBLIC SERVICE COMMISSION OF WEST VIRGINIA in the City of 
Charleston on the 28th day of February, 2005. 

COMMISSION ORDER 

On February 16, 2005, Black Diamond Power Company, Elk Power Company, Elkhorn 
Public Service Company, Kimball Light and Water Company, Union Power Company, United 
Light and Power Company, War Light and Power Company (collectively referred to as 
the Musser Companies) each filed an application to increase its rates for furnishing 
electric service to its respective customers. The reason €or the request for 
increased rates is to offset the increased cost of power purchased from the 
applicants' supplier, American Electric Power Service Company. Each company's Rule 
42A application seeks to increase electric rates and charges by the following 
percentages and in the following amounts: 

Black Diamond Power Company $428,875.40 29-11% 
Elk Power Company $381,452.33 28.45% 
Elkhorn Public Service Company $44,220.28 28.98% 
Kimball Light & Water Company $92,550.17 36.04% 
Union Power Company $329,376.50 28.81% 
United Light & Power Company $336,453.42 27.69% 
War Light & Power Company $256,686.03 31.18% 

On February 17, 2005, the Musser Companies each filed a 'Motion for Approval of 
Emergency Interim Rates,' stating that in order to avoid financial distress, each 
company will need to increase its rates as soon as possible to offset the increased 
cost of power. The Musser Companies requested that interim emergency rates be 
granted, subject to refund, to become effective on all bills rendered on and after 
March 1, 2005. 

On February 25, 2005, Commission Staff (Staff) filed an 'Initial Joint Staff 
Memorandum Including Interim Relief Recommendation.' Staff explained that the Musser 
Companies began paying the increased rates to American Electric Power Service 
Company on December 1, 2004. In making its recommendation, Staff attached the 
recommended emergency rates and a Cash Flow Analysis for each of the Musser 
Companies. [FNl]  Staff opined that the companies cannot survive financially without 
interim relief and therefore recommended that the following increases be approved, 
subject to refund, as interim emergency rates: 

Black Diamond Power Company $289,375 19.6% 
Elk Power Company $288,295 21.5% 
Elkhorn Public Service Company $44,220 29% 
Kimball Light & Water Company $92,551 36% 
Union Power Company $205,699 18% 
United Light & Power Company $168,212 13.9% 
War Light & Power Company $230,246 28% 

Staff noted that this is approximately 70% of the amount requested by the Companies 

~ 
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and will allow the utilities to break even on a cash flow basis using information 
from calendar year 2004 as adjusted for purchased power. 

Staff further explained that historically, the Commission has approached the issue 
of the effective date of interim relief in a variety of ways. The Commission has: 
(1) delayed imposition of the increased rates and required public notice to allow 
the customers an opportunity to conserve prior to paying the increased amounts, (2) 
made the rates effective on a going forward basis; and (3) allowed the increased 
rates to be charged on bills rendered after an effective date for service consumed 
prior to the effective date. 

f2 Because the Musser Companies have been paying the increased rates and charges 
for purchased power for almost three months without a flow through, Staff 
recommended that allowing the flow through to become effective on bills issued after 
March 1, 2005 for service rendered prior to that date, subject to refund, would be 
equitable. Such an action would allow the Musser Companies and their customers to 
share in the purchased power costs already incurred. Staff further recommended that 
the utilities be required to immediately provide public notice of the emergency 
interim rates by causing a Class I legal publication to be made. Finally, Staff also 
suggested that as the Musser Companies have acknowledged their filings are not yet 
complete, the processing schedule should not be established based on the initial 
filing date. Rather, the schedule should be determined when the filings are 
complete, based on the filing date of the final Rule 42 exhibit. 

On February 25, 2005, correspondence filed on behalf of the Musser Companies 
indicated they have no objection to the Staff-recommended emergency rates and 
requested the Commission approve the emergency rates, subject to refund, to become 
effective on all bills rendered on and after March 3, 2005. 

DISCUSSION 

This Commission has authority to grant emergency interim rate increases, subject to 
refund, pursuant to W-Va. C o d e  § ~ 24-2-4a, which provides: 

- 

The commission may order rates into effect subject to refund, plus interest in the 
discretion of the commission, in cases in which the Commission determines that a 
temporary or interim rate increase is necessary for the utility to avoid financial 
distress, . . . 
The Commission finds that the District's financial information and Staff's review 
support an emergency interim rate increase for each of the Musser Companies, as set 
forth above, to be effective for bills rendered on and after the date of this Order 
The emergency interim rates are approved subject to refund in the event the 
Commission finally determines that such rates were not cost justified. The District 
will be required to publish immediate notice of the emergency interim rates 
authorized herein. 

The Commission also concurs with Staff with respect to establishing a processing 
schedule for these cases. The Commission will therefore postpone setting the 
procedural schedule until the filings are complete, based on the filing date of the 
final Rule 4 2  exhibit. 

FINDINGS OF FACT 

1. On February 16, 2005, the Musser Companies each filed an application to increase 
its rates for furnishing electric service to its respective customers in order to 
offset the increased cost of power purchased from the applicants' supplier, American 
Electric Power Service Company. 

2. On February 17, 2005, the Musser Companies each filed a 'Motion for Approval of 
Emergency Interim Rates.' 

3. On February 25, 2005, Staff filed an 'Initial Joint Staff Memorandum Including 
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Interim Relief Recommendation,' Staff recommended emergency interim rates and an 
immediate Class I legal publication by the Musser Companies. 

4 .  On February 25, 2005, correspondence filed on behalf of the Musser Companies 
indicated they have no objection to the Staff-recommended emergency rates. 

*3 CONCLUSIONS OF LAW 

1. This Commission has authority to grant emergency interim rate increases, subject 
to refund, pursuant to W.Va. Code § 24-2-4aI cited above. 

2 .  The Commission finds that the District's financial information and Staff's review 
support an emergency interim rate increase for each of the Musser Companies, as set 
forth above, to be effective for bills rendered on and after the date of this Order. 

3. The emergency interim rates are approved subject to refund in the event the 
Commission finally establishes rates that are lower than these interim rates. 

4 .  The District should be required to immediately publish notice of the emergency 
interim rates authorized herein. 

5. The Commission's will establish a procedural schedule upon completion of the 
Companies' filings, based upon the filing date of the final Rule 42 exhibit. 

6. Within thirty (30) days of the date of this Order, each of the Musser Companies 
should file with the Commission a revised tariff setting forth its new interim rates 
and charges. 

ORDER 

IT IS THEREFORE ORDERED that an overall emergency interim rate increase of 19.6%,  
as more specifically shown in Staff Recommended Interim Emergency Rates, attached 
hereto as Attachment A, is hereby approved for use by the Black Diamond Power 
Company for bills rendered on and after the date of this Order. 

IT IS FURTHER ORDERED that an emergency interim rate increase of 21.5%, as more 
specifically shown in Staff Recommended Interim Emergency Rates, attached hereto as 
Attachment A, is hereby approved for use by the Elk Power Company for bills rendered 
on and after the date of this Order. 

IT IS FURTHER ORDERED that an emergency interim rate increase of 29%, as more 
specifically shown in Staff Recommended Interim Emergency Rates, attached hereto as 
Attachment A, is hereby approved for use by the Elkhorn Public Service Company for 
bills rendered on and after the date of this Order. 

IT IS FURTHER ORDERED that an emergency interim rate increase of 36%, as more 
specifically shown in Staff Recommended Interim Emergency Rates, attached hereto as 
Attachment A, is hereby approved for use by the Kimball Light & Water Company for 
bills rendered on and after the date of this Order. 

IT IS FURTHER ORDERED that an emergency interim rate increase of 18%,  as more 
specifically shown in Staff Recommended Interim Emergency Rates, attached hereto as 
Attachment A, is hereby approved for use by the Union Power Company for bills 
rendered on and after the date of this Order. 

IT IS FURTHER ORDERED that an emergency interim rate increase of 13.9%, as more 
specifically shown in Staff Recommended Interim Emergency Rates, attached hereto as 
Attachment A, is hereby approved for use by the United Light & Power Company for 
bills rendered on and after the date of this Order. 

IT IS FURTHER ORDERED that an emergency interim rate increase of 28%, as more 
specifically shown in Staff Recommended Interim Emergency Rates, attached hereto as 
Attachment A, is hereby approved for use by the War Light & Power Company for bills 
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rendered on and after the date of this Order. 

*4 IT IS FURTHER ORDERED that the emergency interim rates approved herein, as 
reflected on the Staff-Recommended Interim Emergency Rates, attached hereto as 
Attachment A, are subject to refund in the event the Commission finally establishes 
rates that are lower than these interim rates. 

IT IS FURTHER ORDERED that the Musser Companies immediately publish the notice 
regarding the emergency interim rates, attached hereto as Attachment B, as a Class I 
legal publication in a newspaper published and of general circulation in the 
county(ies) where its customers reside. 

IT IS FURTHER ORDERED that the Musser Companies file affidavits of publication 
evidencing publication as ordered herein, within ten days of the publication date. 

IT IS FURTHER ORDERED that within thirty (30) days of the date of this Order, each 
of the Musser Companies shall file with the Commission a revised tariff setting 
forth its new interim rates and charges. 

IT IS FURTHER ORDERED that the Commission's Executive Secretary shall serve a copy 
of this order on a l l  parties of record by facsimile and First Class United States 
Mail, and upon Commission Staff by hand delivery. 

ATTACHMENT B 

NOTICE OF EMERGENCY INTERIM RATE INCREASES 

By Order issued February 28, 2005, the Public Service Commission authorized the 
followinq overall emerqency interim rate increases for the companies listed, 
effective for bills rendered to customers 
Order. 

REVENUE 
INCREASE 

Black Diamond Power Company $289,375 
Elk Power Company $288,295 
Elkhorn Public Service Company $44,220 
Kimball Light & Water Company $92,551 
Union Power Company $205,699 
United Light & Power Company $168,212 
War Light & Power Company $230,246 

on and after the date of the Commission's 

INCREASE AS 
PERCENTAGE 
19.6% 
21 -5% 
29% 
36% 
18% 
13.9% 
28% 

The specific rates approved are the Staff Recommended Interim Emergency Rates 
attached to the order and are available for inspection at the Commission Office of 
the Executive Secretary. The rates were authorized subject to refund in the event 
the Commission finally establishes rates that are lower than these interim rates. 
The emergency interim rate increases granted by the Commission represent 
approximately 70% of  the overall amount requested by the Companies. Without the 
emergency interim rate increases, the Companies cannot survive financially. 

Anyone desiring to protest or intervene should file a written protest or notice of 
intervention within twenty (20) days following the date of this publication unless 
otherwise modified by Commission order. Failure to timely intervene can affect your 
rights to protest any rate increases and to participate in future proceedings. 
Requests to intervene must comply with the Commission's rules on intervention. All 
protests and interventions should include the above case numbers and be addressed to 
the Executive Secretary, Public Service Commission of West Virginia, P.O.  Box 812, 
Charleston, WV 25323. 

* 5  The Commission will establish a processing schedule at a later date, upon the 
Companies' completion of filing certain documents. 

@ 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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FOOTNOTES 

F”1 Staff’s recommended interim emergency rates are attached hereto as Attachment A. 

I END OF DOCUMENT 

@ 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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PSC REF#: 45992 

I DATE MAILED 1 
BEFORE THE 

PUBLIC SERVICE COMMISSION OF WISCONSIN 

Application of Wisconsin Power and Light Company for Authority to 
Increase Retail Electric, Natural Gas and Ripon Water Rates 

6680-UR-114 

INTERIM DECISION AND ORDER 

Introduction 

This Jnterim Decision and Order arises out of the November 3,2005, application of 

Wisconsin Power and Light Company (WP&L or company) for authority to increase electric 

rates for the test year ending June 30,2006, due to an e x t r a o r d i i  increase in fuel costs. T& 

comDanv’s requested interim surcharge for an estimated $96.434.108, or 1 1.3 percent. increase 

in Wisconsin retail electric revenues on an annual basis is authorized. The company’s second 

reauested increase in electric revenues is $55.060.029 more than the annualized interim fuel rate 

increase of $41.374.079. or 6.1 Dement meater than the rates. authorized bv the October 6.2005, 

Interim Decision in this docket. WP&L’s electric revenues resulting fiom this surcharge are 

subiect to refund and interest at 1 1.5 percent. the company’s current authorized rate of return on 

common stock equity. 

@ 

Background 
~ 

WP&L is a public utility, as defined in Wis. Stat. (s 196.01(5), operating as an electric, 

natural gas, and water utility in Wisconsin. Its temtory extends across the southern portion of 

the state h m  Grant County on the west to Walworth County on the east and extends generally 
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northward through the central part of the state to Wood and Menominee Counties. WP&L is a 

wholly-owned subsidiary of Alliant Energy Corporation. 

On September 17,2004, WP&L filed an application for authority to change its electric, 

natural gas, and Ripon water rates. On July 19,2005, the Commission issued a Final Decision in 

docket 6680-UR-114 that established rates for service beginning July 20,2005, a forecast of he1 

costs, and appropriate fuel cost variance ranges. The July 19,2005, Final Decision also imposed 

fie1 cost monitoring. 

On August 3 1,2005, WP&L filed an application for a rate increase based on an 

extraordinary increase in fuel costs under Wis. Admin. Code 6 PSC 116.07. On September 2, 

2005, the Commission reopened this docket and set the matter for hearing, which was held on 

September 23,2005. On October 6,2005, the Commission issued an Interim Decision that 

increased WP&L’s retail electric rates by an estimated $41.4 million on an annual basis for the 

test year ending June 30,2006. The interim rates are subject to refund and interest at 

1 1 S O  percent. 

On November 3,2005, WP&L filed an application, under Wis. Admin. Code 

tj PSC 16.07, for a further Wisconsin retail fie1 cost increase of $96,434,108 which is 

$55,060,029 over the $41,374,079 authorized in the October 6,2005, Interim Decision. The 

company’s application states its fbel costs have exceeded the monthly fuel ranges for August and 

September 2005, and will exceed its annual variance for the 2005Q006 test year. The WP&L 

application requests an electric fbel-only increase of $96,434,108 on an annual basis for the test 

year ending June 30,2006. 

2 
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On November 10,2005, the Commission issued a Notice of Hearing to consider the 

company’s application for an increase in rates. A hearing was held on November 29,2005, to 

consider the need for and the amount of an interim surcharge and the appropriate rate design to 

recover increased fuel costs. At the hearing, parties represented were WP&L and the Citizens’ 

Utility Board (CUB). 

Findings of Fact 

1. WP&L’s August and September 2005, average fuel costs exceeded its authorized 

average he1 cost by more than 10 percent for those months, and its estimated annual fuel costs 

for the test year ending June 30,2006, will likely exceed its authorized annual fuel costs by more 

than 3 percent. 

2. It is reasonable to consider the October 6,2005, Interim Decision when 

determining whether fuel costs exceed the established ranges. 

3. The inclusion of July - September 2005, actual fuel costs in the adjusted annual 

test year estimated fuel costs is reasonable for this interim proceeding. 

4. The Wisconsin retail electric rate increase reflected in the surcharges shown in 

Appendix B for service on and after the effective date of this decision is reasonable on an interim 

basis. 

5.  The replacement of the surcharges authorized in the October 6,2005, Interim 

Decision with the surcharges authorized in this Interim Decision is reasonable. 

6. The continuation of the surcharges authorized in this Interim Decision until the 

issuance of any subsequent order that sets new retail electric rates is reasonable. 

3 
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7. A total company test year fuel rules monitoring level of fuel costs of 

$483,118,449 is reasonable for the test year ending June 30,2006. Appendix C shows the 

monthly fuel costs for monitoring purposes for the test year. 

8. It is reasonable for WP&L to provide a billing insert including an explanation of 

the surcharges to notify each customer in accordance with Wis. Admin. Code 

0 PSC 113.0406(1)(d). 

9. WP&L’s obligation to maintain appropriate records acceptable to the Commission 

to enable the company to return r e h d s  to its customers, if required and ordered by the 

Commission, is reasonable. 

10. It is reasonable that WP&L’s collection of the revenues authorized under these 

surcharges be subject to refund with interest at the current authorized return on common stock 

equity of 1 1.5 percent, pending the Commission’s review of any excess revenues collected by 

WP&L while the surcharges are in effect, as described in the Opinion. 

1 I - WP&L’s requirement to post the authorized electric rates in all offices and 

stations of the utility by the effective date of this decision is reasonable. 

Conclusions of Law 

1. WP&L is a public utility as defined in Wis. Stat. 5 196.01(5)(a) and is operating 

as an electric, natural gas, and water utility. 

2. The Commission has authority under Wis. Stat. $8 196.02, 196.03,196.20, 

196.37,19639, and 196.395, and Wis. Admin. Code ch. PSC 116, to amend its July 19,2005, 

Final Decision and October 6,2005, Interim Decision in this docket on an interim basis, subject 

to the conditions specified in this Interim Decision. 

4 



~ * Docket6680-UR-114 

3. WP&L.'s August and September 2005, average he1 costs found in Finding of Fact 

No. 1 satisfy the conditions of the extraordinary increase in the cost of fuel as defined in Wis. 

Admin. Code 0 PSC 1 16.03(9) and is an extraordinary increase under Wis. Admin. Code 

0 PSC 116.07(2). 

Opinion 

Test Year Fuel Costs 

In its July 19,2005, Final Decision, the Commission determined it would be reasonable 

to continue monitoring WP&L's fuel costs using the following ranges: 

Plus or minus 10 percent monthly. 

CumuIative ranges of plus or minus 10 percent for the first month, plus or minus 
6 percent for the second month, and plus or minus 3 percent for the remaining 
months of the year. 

Plus or minus 3 percent for the annual range. 

In its November 3,2005, application, WP&L states it has monthly fuel cost variances for 

the months of August and September 2005, of 17.80 and 47.31 percent, respectively. 

Considering the estimated fuel costs from the October 6,2005, Interim Decision, WP&L states 

that the monthly fuel cost variances for the months of August and September 2005 are 19.36 and 

40.87 percent, respectively. These monthly variances exceed the fuel range established in the 

July 19,2005, Final Decision. 

WP&L filed updated forecasted fuel cost results from the ENPRO economic dispatch 

model using October 7,2005, NYMEX future natural gas prices; October 10,2905, NI Hub 

on-peak energy prices for on-peak purchased power cost; higher average off-peak energy prices 

for purchases; changes in planned generation maintenance outages; new physical hedge contracts 

for natural gas and purchased power; updated ENPRO generator operating characteristics used 

5 
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by MISO; and the use of the sales forecast as approved in the July 19,2005, Final Decision. 

WP&L’s updated forecast of fuel costs for the test year ended June 30,2006, and actual he1 

costs for July through September 2005, result in an annual variance greater than the three percent 

variance established in the July 19,2005, Final Decision. 

WP&L stated it needs an annual increase in electric rates sufficient to recover 

$55,060,029 over the $41,374,079 electric rate increase authorized in the October 6,2005, 

Interim Decision. No evidence was presented at the November 29,2005, interim hearing to 

contradict WP&L’s contention that it has an extraordinary increase in fuel cost as defined in Wis. 

Admin. Code Q PSC 116.07. 

Commission staff testified it had only conducted a cursory review in this limited interim 

proceeding and did not discover any changes to WP&L’s fuel cost estimates that would suggest 

that WP&L had not exceeded the monthly and annual fuel ranges established in the July 19, 

2005, Final Decision. Commission staff also testified that since the fuel costs recovered in rates 

as established in the July 19,2005, Final Decision were modified by the October 6,2005, Interim 

Decision, the review of monthly and annual fuel ranges should reflect the estimated fuel costs 

authorized in the October 6,2005, Interim Decision. 

CUB raised three issues at the hearing. First, should the Commission grant interim rate 

relief under Wis. Admin. Code 0 PSC 1 16 while there is a pending final determination for a 

previous request for an interim fuel rate increase? CUB argued that granting this request will 

lead to continual rate increases, which will be an administrative burden and goes against rate 

stability. In its second issue, CUB argued that WP&L should not get additional interim rate relief 

in this proceeding since it was already experiencing extraordinary increases in fuel costs at the 

6 
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time of the proceeding for the October 6,2005, Interim Decision and had the opportunity to seek 

additional recovery at that time rather than in this proceeding. WP&L responded that although 

the hurricanes had struck, the extent of the damage was not known, therefore, any further 

increase was too speculative at that time. For its third issue, CUB suggested that the 

Commission should narrow the scope of the proceeding under Wis. Admin. Code ch. PSC 116 so 

that requests for interim rate increases under the fuel rules will be granted only if the established 

fuel ranges are exceeded after considering the estimated fuel costs from the base rate order and 

a11 authorized interim fuel rate increases. 

No electric utility has requested an additional interim increase in rates under Wis. Admin. 

Code 4 PSC 116, while already authorized an interim rate increase because of an extraordinary 

increase in the cost of fuel. WP&L demonstrated that it has an extraordinary increase in the cost 

of fbel sufficient to support further interim rate increase in this proceeding. WP&L provided 

reasonable evidence to support its full requested increase, showing it has exceeded its monthly 

fuel cost range and will likely exceed the annual range even considering the estimated fuel costs 

authorized in the October 6,2005, Interim Decision. Based on these facts, it is reasonable for the 

Commission to grant an interim rate increase under Wis. Admin. Code 5 PSC 116.07, even 

though an interim increase had been authorized in the October 6,2005, Interim Decision. It is 

reasonable to increase Wisconsin retail rates, on an interim basis, by $96,434,108 to replace the 

$41,374,079 electric rate increase authorized in the October 6,2005, Interim Decision. 

The record shows that extraordinary increases in fuel costs experienced by WP&L were 

the direct result of two Category 5 hurricanes that caused extensive damage to oil and gas 

infiastructure in the Gulf of Mexico with continuing effects on fuel costs. The interim rate 

7 
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increase authorized in the October 6,2005, Interim Decision did not consider the fuel costs 

increases caused by the hurricanes. Even if the hurricane effects had been considered at the 

hearing for the Interim Decision, the record in this proceeding shows that the damage to the 

facilities was still being evaluated by the industry at the time of the fmt interim hearing. Due to 

the uncertainty of the effects of the hurricanes on WP&L’s fuel costs, it was reasonable to not 

consider the effects in the October 6,2005, Interim Decision. 

Although WP&L demonstrated that it has exceeded its monthly fire1 cost range and will 

likely exceed the annual range when considering the estimated fuel costs authorized in the 

October 6,2005, Interim Decision, this information cannot be readily determined from the 

monthly monitored fuel cost reports. The monthly fuel costs for monitoring were established in 

the July 19,2005, Final Decision, and were not updated to establish new monthly monitoring 

fuel costs in the October 6,2005, Interim Decision It is reasonable that the company’s monthly 

fuel cost reports should reflect the estimated he1 costs authorized in an interim rate increase 

under Wis. Admin. Code 0 PSC 116. Based on information in the record, a reasonable test year 

monitored fuel cost is $483,118,449. The test year fuel cost divided by the test year estimate of 

net native energy requirements of 15,333,2 19 MWh results in an average net fuel cost of 

$0.03 15 1 per kWh. Appendix C shows the updated monthly fueI costs to be used for monitoring 

purposes effective with the date of this order. 

Rate Design 

WP&L proposed an interim fuel surcharge that is a flat across-the-board per 

kilowatt-hour (kwh) surcharge applied to all energy usage. There are two rate classes, Ms-3 and 

Mz-2, which do not have a k W h  energy charge. The amount of surcharge to be recovered from 

8 
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Ms-3 customers was determined in the same manner as other classes, but that total surcharge 

amount is divided by the number of Ms-3 fixtures to arrive at a surcharge per fixture. There is 

no need for a surcharge for Mz-2 customers because their daily charge is meant to cover 

equipment costs and their energy usage is only incidental. No party objected to WP&L’s 

proposed rate design at the hearing. For the purpose of this Interim Order, it is reasonable that 

WP&L apply the increase as a flat per kWh surcharge to all energy usage, except the Ms-3 

surcharge will be per fixture, as shown in Appendix B. 

Refund of Surcharge 

The revenues collected fiom this surcharge will be subject to refund, pending the 

Commission’s review of any excess revenues collected by WP&L while the surcharge is in effect 

pursuant to Wis. Admin. Code 8 PSC 116.07(5). Excess revenues are defmed as the net 

difference between the increase in rates that the utility collects under an Interim Decision and the 

amount the Commission authorizes in the final order, plus carrying costs as provided in Wis. 

Admin. Code 8 PSC 1 16.07(5). WP&L carrying cost in this proceeding is its current authorized 

return on common stock equity of 1 1.5 percent. 

0 

Order 

1. WP&L is authorized to increase its retail electric rates by replacing the surcharges 

authorized in the October 6,2005, Interim Decision with the surcharges shown in Appendix B on 

an interim basis subject to refimd plus carrying costs pending the Commission’s full review, 

hearing, and final determination, under Wis. Admin. Code § PSC 1 16.07(2), and will be effective 

on the date of mailing. 

9 
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2. The fuel costs in Appendix C shall be used for monthly monitoring of WP&L’s 

he1 costs, pursuant to Wis. Admin. Code ch. PSC 1 16. 

3. WP&L shall notify each customer with an explanation of these surcharges 

pursuant to Wis. Admh. Code 8 PSC .113.0406(1)(d). 

4. Any excess surcharge revenues that WP&L collects shall be subject to r e h d  

with an interest rate at WP&L’s current authorized return on common stock equity of 

1 1.5 percent under Wis. Admin. Code 0 PSC 1 16.07(6). 

5. WP&L shall maintain appropriate records acceptable to the Commission to enable 

it to return refimds to customers, if so required and ordered by the Commission. 

6. The authorized surcharges shall remain in effect until the issuance of a later 

decision that sets new retail electric rates. 

7. The effitive date of this hterim Decision shall be the date of mailing. The 

authorized electric rates shall be placed in all offices and stations of the utility by the effective 

date. 

8. In all other respects, the Commission’s July 19,2005, Final Decision and 

October 6, 2005, Interim Decision in this docket remains in effect without change. 

9. Jurisdiction is retained. 

Dated at Madison, Wisconsin, bwA , b I , -5 
By the Commission: 

r ChristyL-Ze Secretary to the er Commission 

See attached Notice of Appeal Rights 
CLZrTOBIjv:g:~ding\66BO-UR-l14 &and lnterim Fuel order 

10 
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Notice is hereby given that a person aggrieved by the foregoing 
decision has the right to file a petition for judicial review as 
provided in Wis. Stat 0 227.53. The petition must be filed within 
30 days after the date of mailing of this decision. That date is 
shown on the first page. If there is no date on the first page, the 
date of mailing is shown immediately above the signature line. 
The Public Service Commission of Wisconsin must be named as 
respondent in the petition for judicial review. 

Notice is M e r  given that, if the foregoing decision is an order 
following a proceeding which is a contested case as defined in 
Wis. Stat. 0 227.01(3), a person aggrieved by the order has the 
further right to file one petition for rehearing as provided in Wis. 
Stat- $227.49. The petition must be filed within 20 days of the 
date of mailing of this decision. 

If this decision is an order after rehearing, a person aggrieved who 
wishes to appeal must seek judicial review rather than rehearing. 
A second petition for rehearing is not an option. 

This general notice is for the purpose of ensuring compliance with 
Wis. Stat. 8 227.48(2), and does not constitute a conclusion or 
admission that any particular party or person is necessarily 
aggrieved or that any particular decision or order is final or 
judicially reviewable. 

Revised 9/28/98 
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AF’PENDIXA 
( C 0 ” E D )  

In order to comply with Wis. Stat. 8 227.47, the following parties who appeared 
before the agency are considered parties for purposes of review under Wis. Stat. 5 227.53. 

Public Service Commission of Wisconsin 
(Not a party but must be served) 
610 N. Whitney Way 
P.O. Box 7854 
Madison, WI 53707-7854 

WISCONSIN POWER AND LIGHT COMPANY 
Ritchie Sturgeon 
PO Box 77007 
Madison, WI 53707-1007 

CITIZENS UTILITY BOARD 
Curt F. Pawlisch 
Rebecca A. Schmidt 
Cullen Weston Pines & Bach LLP 
122 West Washington Avenue, Suite 900 
Madison, WI 53703 

E4, INC. 
Elizabeth Rich 
435 East Mill Street 
Plymouth, WI 53073 

NORTH AMERICAN HYDRO 
WiIliam H. Pickrell 
PO Box 167 
Neshkoro, WT 54960 

=NEW WISCONSIN 
Michael Vickerman 
222 South Hamilton Street 
Madison, WI 53703 

e 

e 
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WISCONSIN END-USER GAS AND ELECTRIC ASSOCIATION 
Darcy Fabrizius 
PO Box 2226 
Waukesha, WI 53 187-2226 

WISCONSIN INDUSTRIAL ENERGY GROUP 
Linda M. Clifford 
Steven Heinzen 
LaFollette Godfrey & Kahn 
PO Box 27 19 
Madison, WI 53701-2719 

WISCONSIN PAPER COUNCIL 
Earl J. Gustafson 
PO Box 718 
Neenah, WI 54957-07 18 

I 13 
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Wisconsin Power and tight Company 
Energy Rate 8 Area Lighting Rate Interim Surcharges (12105) 

Authorized 
I*h 

Surcharge 
Schedule Service (SI kwh) 

GS-1 

Gs-1SN 

Gs-3 

GS-4 

GW-1 

RW-1 

Rw-3 

Cg-2 
Cg-2 TOO 

C P l  

CP-2 

Ms-* 
Ms-2 

NL-1 

MZ-1 

General service 

Second Nature - 25% PartiCipatian 
Second Nature - 50% Participation 
Second Nature - 100% Participation 

General service: Time-of-Day (TOO) 
tehr On-Peak period option 
10-hr Off-peak 
1 Z-hr On-Peak period option 
12-hrOffweak 

General senrice: Unmeterd 

General Service: TOD wl Water Heating 
14-hr &Peak perlod option 
10-hr Off-Peak 
12-hr On-Peak period option 
1 2-hr Off-peak 

ConBolled Water Heating: 17 Hr. Charge 

ConhPlled Water Heating: 11 Hr. Charge 

Commercial Service: Standard 

Commercial Senrice: Time-ofDay 
ldhr On-Peak period option 
i(UlrOff-Peak 
12-hr On-Peak period option 
12hr Off-Peak 

14-hr On-Peak period option 
1 ohr Off-Peak 
12-hr On-Peak period option 
l l h r  Off-peak 

14-hr On-Peak period option 
lOhr Off-peak 
12-hr On-Peak period option 
12-hr oft-P eak 

lndusbiai Power Primary 8 Secondary Voltage 

Industrial Power: Transmission Voltage 

street Lighting Se* 
Decorative Lghting Service 

NonStandard Lighting Service 

Traffic Signal Service 

Ms-3 Area Lighting Service 

0.008937 

0.006702 
0.004466 
0.000000 

0.008937 
0.008937 
0.008937 
0.008937 

0.008937 

0.008937 
0.008937 
0.008937 
0.008937 

0.008937 

0.008937 

0.008937 

0.008937 
0.008937 
0.008937 
0.008937 

0.008937 
0.008937 
0.00893T 
a.aaa937 

0 008937 
0.008937 
0.008937 
0.008937 

0.008937 

0.008937 

0.008937 

0.008937 

Authorized 
interim 

Surcharge 
($ /Fixture) 

0.83 
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Line 
- # 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Wisconsin Power and Light Company 

Second Fuel Reopening - December 5,2005 
Monthly Fuel Monitoring Costs for the 12 Months Ended June 30,2006 

6680-UR-114 

Month 
July-05 

Augusta 

Septem ber-05 

October45 

November55 

December45 

January46 

February-06 

March-06 

April-06 

May-06 

Ju11e-06 

Total 

Fuel Costs Cummulative 
Net MWh per Net kWh cost 
Produced Fuel Costs Produced per kWh 

1,492,911 $ 

1,470,903 $ 

1,231,737 $ 

1,219,034 $ 

1,146,309 $ 

1,268,620 $ 

1,333,731 $ 

1,215,298 $ 

1,273,534 $ 

1,182,749 $ 

1,202,736 $ 

1,295,657 $ 

52,858,233 $ 

46,014,113 $ 

40,610,997 $ 

28,725,229 $ 

29,615,208 $ 

36,759,088 $ 

52,616,292 $ 

50,581,547 $ 

42,325,736 $ 

38,141,260 $ 

32,227,744 $ 

32,643,001 $ 

0.03541 $ 

0.03128 $ 

0.03297 $ 

0.02356 $ 

0.02584 $ 

0.02898 $ 

0.03945 $ 

0.04162 $ 

0.03323 $ 

0.03225 $ 

0.02680 $ 

0.02519 $ 

0.0354 1 

0.03336 

0.03325 

0.03 107 

0.0301 5 

0.02996 

0.03 134 

0.03255 

0.03262 

0.03259 

0.03209 

0.03151 

15,333,219 $ 483,11W49 $ 0.03151 $ 0.03151 
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2005 WL- 351220 (Ind. U.R.C.) 
(Cite as: 2005 WL 351220 (Ind. D.R.C.)) 

Re Switzerland County Natural Gas Co., Inc. 
Cause No. 37791-GCA 51 

Indiana Utility Regulatory Commission 
January 12, 2005 

BY THE COMMISSION: 

*1 Larry S. Landis, Commissioner Lorraine Hitz-Bradley, Administrative Law Judge 

On August 23, 2004, in accordance with Indiana Code § 8-1-2-42, Switzerland County 
Natural Gas Co., Inc. ('Petitioner') filed its Petition in this Cause for approval 
for a Gas Cost Adjustment ('GCA') to be applicable during the months of November and 
December of 2004 and January of 2005. In conformance with such statute, the Office 
of the Utility Consumer Counselor ('OUCCl or 'Public') filed its report as well as 
testimony prepared by its witness Patrick Callahan, CPA on September 22, 2004. On 
September 28, 2004, Petitioner prefiled the Testimony of Stanley C. McDivitt. 

Pursuant to notice published as required by law, proof of which was incorporated 
into the record by reference and placed in the official files of the Commission, an 
evidentiary hearing was held in this Cause on October 4, 2004 at 302 West Washington 
Street, Room E-306, Indiana Government Center South, Indianapolis, Indiana. At the 
hearing, Petitioner and the OUCC presented their respective evidence. No member of 
the rate paying public was present at the hearing. 

On October 27, 2004, the Commission issued a final order in this Cause, 
establishing a GCA factor for the months of November and December 2004, and January, 
2005. On November 12, 2004, Petitioner filed its Petition for Rehearing and 
Reconsideration ('Petition.') In its Petition, Petitioner stated that the factor 
determined in the October 27th Order should be revisited because the evidence 
produced had anticipated a falling market for gas purchases, which had subsequently 
not materialized. Petitioner also stated as grounds for relief that it had 
consistently failed to earn its authorized return for seventeen of the last nineteen 
quarters ... Petitioner will be unable to sustain continued significant losses, 
including those created by a GCA factor which is too low.'Petition, € 6. Petitioner 
stated that it expected to produce 'new evidence which will reflect that 
petitioner's GCA factor for GCA-51 should be increased for this GCA. Due to the 
timing of the filing of GCA-51, such evidence was not available at the prior hearing 
in this Cause.'Id. at f 7. 

On November 17, 2004, Petitioner filed the Testimony and Exhibits of Duane e. 
Mercer ('Mercer Testimony') in support of its Petition. Mr. Mercer testified that 
the GCA factor should be reconsidered because Petitioner and its marketer 'expected 
gas prices to fall in early September. Unfortunately ... that did not occur.'Mercer 
Testimony, p- 5, lines 16-17. Based on his attached calculations, Mr. Mercer 
requested a revised GCA factor of $6.0569 per dekatherm. [FNl ]  At the time of the 
filing of Mr. Mercer's testimony, Petitioner had still not entered into a contract 
and had not locked in a price for the relevant GCA period. 
lines 1-4. 

Mercer Testimony, p. 6, 

On November 24, 2004, Petitioner filed the Supplemental Testimony and Exhibits of 
Duane C. Mercer ('Supplemental Testimony.') In the Supplemental Testimony, Mr. 
Mercer stated that prices for natural gas purchases were locked in subsequent to the 
filinq of his original testimony. Based on those prices, and calculations attached 
to his Supplemental Testimony, Mr. 
$5.178/Dth. 

Mercer requested a revised GCA factor of 

@ 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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*2 On December 8, 2004, the Commission issued Order on Reconsideration in this 
Cause, in which we denied the requested relief. 

On December 14, 2004, Petitioner filed its Verified Petition for hnergency Relief, 
pursuant to 1-C- 8-1-2-42(s) ( 41, reiterating its request for relief from the factor 
entered by the October 19th Order, on the grounds that it 'believe[d] an emergency 
exists[.]' Concurrent with that filing, Petitioner filed Emergency Testimony and 
Exhibits of Duane C. Mercer, in support of its Petition. 

Petitioner timely replied on December 30, 2004. 
On December 20, 2004, the Presiding Officers issued data requests, to which 

On January 5, 2005, Petitioner and the OUCC filed their Joint Stipulation and 
Settlement Agreement, in which they agreed that Petitioner should be allowed a gas 
cost adjustment factor of $5.1780 per Dth for gas consumed in the month of January, 
2005. 

Pursuant to notice published as required by law, proof of which was incorporated 
into the record by reference and placed in the official files of the Commission, an 
evidentiary hearing was held in this Cause on January 5, 2005, at 302 West 
Washington Street, Room E-306, Indiana Government Center South, Indianapolis, 
Indiana at 2:30 p.m. At the hearing, Petitioner and the OUCC presented their 
respective evidence. The parties jointly offered the stipulation and settlement 
agreement as Joint Exhibit 1. Petitioner offered its Verified Petition for Emergency 
Relief (Exhibit l), the Emergency Testimony of Duane C. Mercer (Ex. 21, Testimony 
and Exhibits of Duane C. Mercer (Ex. 31, Supplemental Testimony and Exhibits of 
Duane C. Mercer (Ex. 4 ) ,  and Switzerland County Natural Gas Co., Inc.'s Response to 
Commission Data Requests (Ex. 5 ) .  The OUCC presented the testimony of Tyler 
Bollinger, an economist and director of the natural gas staff of the OUCC, in 
support of the settlement. Mr. Bollinger was questibned by counsel for Petitioner 
and by the Presiding Officers. All evidence was entered into the record with no 
objection. No member of the rate paying public was present at the hearing or 
otherwise sought to testify. 

Based upon the applicable law, the evidence presented herein, and being duly 
advised, the Commission now finds as follows: 

1. The Petitioner operates a public gas utility and as 
such, is subject to the jurisdiction of this Commission as provided in the Public 
Service Commission Act, as amended. The provisions of said Act authorize the 
Commission to act in this proceeding. Therefore, the Commission has jurisdiction 
over'the parties and the subject matter herein. 

2. Petitioner's Characteristics. Petitioner is a corporation organized and 
existing under the laws of the State of Indiana, and has its principal office at 309 
Ferry Street, Vevay, Indiana. It is engaged in rendering natural gas utility service 
to the public within the State of Indiana and owns, operates, manages, and controls 
plant and equipment used for the distribution and furnishing of such service. 
Indiana Code § 8-1-2-42 (9) (3) (A) requires Petitioner to make every reasonable 
effort to acquire long-term natural gas supplies in order to provide service to its 
customers at the most practical and economical level possible. 

Commission Jurisdiction. 

f3  In our previous Orders, we noted that Petitioner obtains its natural gas supply 
with the assistance of Atmos Energy Marketing ('Atmos') pursuant to its contract 
with Atmos. Petitioner has historically attempted to purchase all of its gas on a 
fixed cost basis, and attempted to do so for a portion of the gas to be required for 
the upcoming heating season. Petitioner's witness in this proceeding acknowledged 
that Petitioner's small size has previously allowed it to take advantage of 
favorable pricing, but that small size can be disadvantageous in the current market. 
Ern2 1 

Our previous Order also recognized that for the twelve (12) months ending March 31, 
2004, Petitioner's actual net operating income was ($20,863). 
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3. Evidence Entered at January 5, 2005 Hearing. At the January 5th hearing, in 
addition to the prefiled testimony as set forth above, testimony was taken from 
Tyler Bollinger of the OUCC in support of the proposed settlement jointly offered 
into evidence. 

Mr. Bollinger stated that he had met with Petitioner's representatives in December 
2004 in an effort to resolve the issue of Petitioner's GCA factor. As a result of 
representations made at that meeting, as well as Mr. Bollinger's review of the 
documents in evidence in this case, Mr. Bollinger stated that Petitioner's finances 
were in a dire situation. He stated that the cash flow problem caused by the GCA 
factor, as well as Petitioner's previous unprofitable status, had caused the local 
bank to refuse to extend Petitioner additional credit. 

Mr. Bollinger stated that Petitioner's financial information presented at the 
meeting from December was not highly sophisticated. However, Mr. Bollinger noted 
that preparation of more detailed financial statements would be an additional 
expense for Petitioner. He also noted that in reviewing the financial statements, 
Petitioner had included as part of their calculation the non-cash-out item of 
depreciation, which Mr. Bollinger subtracted out to determine a more exact picture 
of Petitioner's finances. Mr. Bollinger noted that the subtraction of the 
depreciation resulted in a more profitable financial picture for Petitioner, but 
that those numbers reflected circumstances prior to the current situation. Mr. 
Bollinger concluded that Mr. Mercer's testimony about Petitioner's shortfall was 
plausible, and that even absent a more sophisticated analysis, the OUCC was 
satisfied that the Petitioner really had a problem. Mr. Bollinger stated that he 
could not recall any other occasion during his tenure at the OUCC where a company 
had requested emergency relief under I.C. 8-1-2-42(s). As a consequence, Mr. 
Bollinger opined that approval of the settlement was in the public interest, and 
that Petitioner's request for relief as stated in the settlement was warranted. 

4. Discussion and Analysis of the Commission. Under I.C. 8-1-2-42(s) ( 4) , the 
Commission can suspend the normal GCA process should it find that an emergency 
exists that 'would result in an abnormal change in gas costs.' As we noted in our 
Reconsideration Order, the GCA process was created to remedy and mitigate precisely 
these sorts of fluctuations, as it 'was initially conceived to meet a situation in 
which gas costs were rising frequently and sharply.' Indiana Gas Co.. Inc. v. Office 
of utilitv Consumer Counselor, 610 N.E.2d 865, 867 (Ind, ADD - 1993). The GCA 
process was designed so that the company could 'pass through, on a dollar for dollar 
basis, any increase or decrease in gas cost the utility is experiencing,'Id. This 
is meant 'to reflect fluctuations in gas cost experienced by the utility without 
undergoing a formal rate proceeding.'U-S. Gvr, sum: Inc - v. Indiana Gas Co. , Inc., 735 
N.E-2d 7 9 0 ,  798 (Ind- 2000-1 

f 4  Because of the rarity of this proceeding, we are constrained to scrutinize the 
evidence presented, and we must illuminate our decision-making process with specific 
findings of the basic facts upon which our decision is based. L-S. Awes & Co.. 
Inc. v. IPALCO. 169 Ind. App - 652. 662. 351 N.E-2d 814. 822 (1976). After that, we 
must set out whether there is substantial evidence in the record to support the 
findings of fact. Id. 'Substantial evidence is more than a mere scintilla. It means 
such relevant evidence as a reasonable mind might accept as adequate to support a 
conclusion _ _ .  . [Wlhether on the record the agency could reasonably make the 
finding.'Id. at 664-65 (citations omitted.) Once we review the evidence, we must 
also consider the evidence in opposition. Id. at 666. If there is an insufficiency 
or lack of evidence to support the ultimate finding by the Commission, the order 
will be void. Pennsvlvania Railroad Co- v. Town Board of Trustees of the Town of 
Edinburq, et al.. 139 Ind. ADD. 216, 219, 218 N.E.2d 171, 174-75 (1966). 

Having determined our obligations, we turn to the facts and evidence. The factor 
set by the October 27th order was based on a projected price which ultimately proved 
to be some $2.00 per Dth below that obtained when Petitioner finally purchased gas 
for the bulk of the period covered by this GCA. That fact was not disputed during 
the proceeding. The question is whether there is sufficient evidence to support a 
finding of emergency. The evidence of record indicates that Petitioner has had a multiple unprofitable quarters. As we noted in our Reconsideration Order, that fact 
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alone cannot be remedied by the adjustment of the GCA factor. However, the 
combination of Petitioner's unprofitable status and the incorrectly projected GCA 
factor, which ultimately lead to a denial of credit, is sufficient to satisfy our 
standard - 
We must note, however, that the evidence presented verged on the insufficient. Mr. 
Bollinger testified that he met with Petitioner's representatives, and they 
presented rather unsophisticated financial reports. The evidence of record was 
likewise rudimentary in nature. Should we ever consider such a petition in the 
future, we would expect to see at least current and historical year-end balance 
sheets, income statements, statements of retained earnings, and statements of cash 
flows sufficient to demonstrate acute and deteriorating finances. When the denial of 
credit is raised as probative evidence in favor of the requested relief, that denial 
should be evidenced by documentation. Further, financials entered into evidence 
showed depreciation as if it were a cash-out expense, effecting Petitioner's cash 
flow. While depreciation certainly is allowable, absent further financial data in 
this context its use is questionable. 

However, failing to grant the requested relief could result in extreme financial 
hardship for Petitioner. We are not unaware that the public interest would not be 
served by the demise of a small entity serving 800  customers in one of Indiana's 
smallest counties. '[Tlhe concept of public necessity is not susceptible to rigid 
or precise definition ... because the public's needs and demands are gauged by many 
variables, specific evidentiary factors necessary to establish 'public convenience 
and necessity' may not, therefore, be categorized or fixed."Ram Broadcastins of 
Indiana. Inc-. v- Disital Paqins Systems of Indiana. Inc.. 464 N.E-2d 336 (Ind. 
ADD- 1984) (citations omitted). 

*5 We also are constrained to recognize, in all fairness, that this is an emergency 
petition on a GCA, and a GCA in itself is a foreshortened affair. '[Tlhe expedited 
nature of the hearing, the consideration of a single factor such as the cost of as 
without consideration of other rate making items and the cap on the use of the 
procedure if excessive earnings result - support the contention that the GCA 
procedure is an exceptional usage, not a normal rate-making action.'Indiana Gas Co-. 
Inc. v- OUCC. 575 N.E.2d 1044. 1050 (Ind. ADD. 19911. We do note, also, that this 
order only allows Petitioner to change its factor for January 2005. And while the 
quality of the evidence may not be that we would wish to model, it is 'adequate when 
viewed in the context of the temporary and emergency nature of the action 
taken.'NIPSCO v. LaDorte. Indiana Countv Board of Cormnissioners. 791 N-E.2d 271, 279 
(Ind- AVD - 2003L. 
We also must take into account that Petitioner's prayer for relief is supported by 
not only the settlement, but the testimony of Mr. Bollinger of the OUCC. We note 
that Mr. Bollinger's testimony was almost wholly derived from his one meeting with 
Petitioner's representatives, and his reliance on their representations and 
'unsophisticated' financials. Even with this caveat, we attach significant weight 
to Mr. Bollinger's decade and a half of experience at the OUCC. The testimony of an 
expert may be based upon hearsay, and need not: 

substantiate each single factor upon which their ultimate opinion must depend upon 
first hand personal knowledge or personal experience. If some of the expert's 
factual information is derived from sources fairly trustworthy through hearsay and 
he has as such the ability to coordinate and evaluate that information with all the 
other facts in his possession secured through personal observation, the trial court 
may in the exercise of a sound discretion permit the expert's ultimate opinion[.] 

Citv of Tell, Indiana v. Indiana Utilitv RequlatorV Comm.. 5 5 8  N-E.2d 857 .  863-64 
(rnd. ADD. 1990) (citations omitted) - 
We have often stated that settlements before us are less contracts between parties, 
and more invested with the public interest. Indiana Bell Tel. to.. Inc. v. OUCc. 
725 N.E.2d 432. 435 (Ind- ADD - 2000)- State law imposes a somewhat different burden 
on administrative agencies reviewing settlements than may be the case with regard to 
civil courts: 
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[Slettlement carries a different connotation in administrative law and practice 
from the meaning usually ascribed to settlement of civil actions in a court. While 
trial courts perform a more passive role and allow the litigants to play out the 
contest, regulatory agencies are charged with a duty to move on their own initiative 
where and when they deem appropriate. Any agreement that must be filed and approved 
by an agency loses its status as a strictly private contract and takes on a public 
interest gloss. Indeed, an agency may not accept a settlement merely because the 
private parties are satisfied; rather, an agency must consider whether the public 
interest will be served by accepting the settlement. 

f 6  Citizens Action Coalition of Indiana, Inc. v. PSI Enem. Inc.. 664 M.E.2d 401. 
406 (Ind- ADD- 1996) (citations omitted). 

Furthermore, any Commission decision, ruling, or order, including the approval of a 
settlement, must be supported by specific findings of fact and sufficient evidence. 
United States Gvr, sum v. Indiana Gas Co.. 735 N-E.2d 790 at 795 (Ind- 2000) (citing 
Citizens Action Coalition v. Public Service Co.. 582 N.E-2d 330. 331 (Ind. 1991)). 
The Commission's own procedural rules require that settlements be supported by 
probative evidence. 170 I.A.C. 1-1.1- 17(d). Therefore, before the Commission can 
approve the settlement, we must determine whether the evidence in this Cause 
sufficiently supports the conclusion that the settlement is reasonable, just and 
consistent with the purpose of Indiana Code § 8-1-2, and that such agreement serves 
the public interest. 

The evidence of record indicates that Petitioner has traditionally obtained gas by. 
way of a fixed-price contract, and expected to do so in this case. However, the 
projected cost for gas as entered into evidence in Petitioner's original filing was 
approximately $2.00 per Dth less than the price Petitioner eventually committed to 
for virtually the entire contractual period at issue in this case. 

We are disturbed by testimony of record in this Cause which suggests that 
Petitioner's delay in locking in winter prices was on the advice of their marketer, 
Atmos Energy Marketing, a business unit of a large publicly traded company. 
Petitioner clearly relied heavily on this advice in executing its purchasing 
strategy for the 2004-05 heating season, and according to Mr. Bollinger, that 
reliance '...really has created the emergency situation, cash flow crunch, whatever 
you want to describe it as - 1  ' 
The evidence of record indicates that Petitioner's small size, in conjunction with 
its ownership by non-profit organizations, the poor advice given by Petitioner's 
marketer Atmos, and a string of unprofitable quarters, has caused the local bank to 
refuse to extend Petitioner additional credit. The evidence indicates that 
Petitioner's ability to cover the shortfall caused by the difference in the 
projected vs. actual GCA factor is therefore limited. 
evidence submitted constitutes evidence sufficient to support approval of the 
Agreement. We find that approval of the Agreement is in the public interest, is 
reasonable and in conformance with all statutory requirements. 

The Commission finds that the 

We state again, in the strongest possible way, that the GCA process cannot remedy 
Petitioner's unprofitability. Only a general rate case, and the thorough fiscal 
analysis that accompanies it, can correct that problem. 

5. Return Earned. While I.C. § 8-1-2-42 ( q f  ( 4) allows us to suspend all procedures 
and take those actions necessary to avoid harm, we believe it is prudent to note 
here that even with this change in factor, Petitioner's evidence of record which the 
oucc has reviewed, reflects that it will not earn a return greater than that 
previously authorized. In fact, our findings of October 27, 2004, in this Cause 
remain unchanged except that Petitioner's most recent evidence reflects that for the 
twelve (12) months ending September 30, 2004, Petitioner's actual net operating 
income is a larger loss than reflected in our order of October 27, 2004. Therefore 
based upon the evidence of record, the Commission finds that this Order on Emergency 
Relief will not cause Petitioner to earn in excess of that authorized in its last 
rate case. 
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6. Resulting Gas Cost Adjustment Factor. The estimated net cost of gas to be 
recovered during the application period is $560,584. Adjusting this total for the 
variance and refund amounts yields gas costs to be recovered through the GCA and 
Base Rates of $558,327. After dividing that amount by estimated sales, subtracting 
the base cost of gas, and adjusting for Indiana Utility Receipts Tax, Petitioner's 
recommended GCA factor is $5.1780/Dth. Accordingly, the Commission finds that the 
recommended GCA factor should be approved. 

7. Effect on Residential Customers. The GCA factor of $5.1780/Dth represents an 
increase of $2.7904 from the current GCA factor in our order of October 27, 2004, of 
$2,3876/Dth. The effects of this change for various consumption levels of 
residential customer bills are shown in the following table: 

Table 1 
Effect on Residential 

New vs. Current 
Monthly 
Consumption Bill at New Bill at Current Dollar Percent Change 
Dth GCA Factor GCA Factor Change 
5 $58.33 $44.38 $13.95 31.44% 
10 112.76 84.86 27.90 32.88% 
15 165.20 123.34 41.86 33.934 
20 217.53 161.72 55.81 34.51% 
25 269.87 200.11 69-76 34.86% 

Customers 

* 7  The GCA factor of $5.1780 represents an increase of $2.2174 from the GCA factor 
billed one year ago based on Cause No. 37791-GCA 47. The effects of this change for 
various consumption levels of residential bills are shown in the following table: e 
Table 2 
Effect on Residential Customers 
New vs. One Year Ago 
Monthly 
Consumption 
Dth 
5 
10 
15 
20 
25 

Bill at GCA 
Bill at New Factor One Dollar Percent 
GCA Factor Year Ago Change Change 
$58.33 $47.24 $11.09 23.47% 
112.76 90.59 22.17 24.48% 
165.20 131.94 33.26 25.21% 
217 - 53 173.18 44.35 25.61% 
269 - 87 214.44 55.44 25.85% 

8- Interim Rates. The Commission finds that the rates approved herein should be 
interim rates, subject to refund, until the gas costs are reconciled in a subsequent 
GCA. Also, the Commission is unable to determine whether Petitioner will earn an 
excess return while this GCA is in effect. Accordingly, the Commission finds that 
the approved rates herein should be interim rates subject to refund, pending 
reconciliation of the gas costs in a subsequent GCA and in the event an excess 
return is earned.. 

With regard to future citation of the settlement and Order, we find approval herein 
should be construed in a manner consistent with our findings in In re Richmond Power 
& Light, Cause No. 40434 (IURC 03/19/97). 

IT IS THEREFORE ORDERED BY THE INDIANA UTILITY REGULATORY COMMISSION that: 

a 1. The Verified Petition for Emergency Rate Relief of Switzerland County Natural Gas 
Company, Inc. for the gas cost adjustment for natural gas service shall be and 
hereby is approved, subject to refund in accordance with this Order. 
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2. Petitioner shall file with the Gas/Water/Sewer Division of the Commission, prior 
to placing into effect the gas cost adjustments herein approved, separate amendments 
to its rate schedule with the reasonable reference therein reflecting that such 
charges are applicable to the rate schedules reflected on the amendment. 

3. This Order shall be effective on and after the date of its approval. 

McCARTY, HADLEY, LANDIS, RIPLEY AND ZIEGNER CONCUR: APPROVED: JAN. 12, 2005 

I hereby certify that the above is a true and correct copy of the Order as 
approved. 

Nancy E. Manley, Secretary to the Commission 

EXHIBIT 1 

JOINT STIPULATION AND SETTLEMENT AGREEMENT 

This Joint Stipulation and Settlement Agreement ('Agreement') is entered into as of 
January 5, 2005 by and between Switzerland County Natural Gas Co., Inc., 
('Petitioner') and the Indiana Office of Utility Consumer Counselor ('OUCC 8 ) .  

Petitioner and the OUCC (jointly 'the Parties') agree as follows: 

WHEREAS, on August 23, 2004, this cause was initiated by Petitioner pursuant to 
I.C. 8-1-2-42 (9) ( 31, and on October 27, 2004 the Commission authorized a GCA factor 
of $2.3876; 

WHEREAS, on November 12, 2004, Petitioner filed a Petition for Reconsideration and 
Rehearing for the purpose of Increasing Petitioner's GCA factor due to gas price 
increases, which request was denied by the Commission on December 8, 2004; 

*8  WHEREAS, on December 14, 2004, Petitioner filed its verified Petition for 
Emergency Relief to authorize a change in its GCA factor; 

WHEREAS, Petitioner is in the unique situation of being a small natural gas utility 
with approximately 800 customers and is owned by several not-for-profit entities, 
and has very limited financial resources available to finance gas cost under- 
recoveries; and 

WHEREAS, the Parties have met, exchanged information, and have negotiated a 
resolution that addresses the issues for the GCA-51 period and avoids any further 
litigation at this time. 

NOW, THEREFORE, the Parties agree to the following provisions and seek Commission 
approval thereof: 

1. In order to lessen the effect of the financial emergency described by Petitioner 
in its Emergency Relief Petition and accompanying testimony, the Parties agree that 
Petitioner shall be permitted to use a gas cost adjustment factor of $5.1780 per Dth 
to bill for gas consumed in the month of January 2005. 

2. The Parties agree that this gas cost adjustment is only applicable to the gas 
consumed in the month of January 2005, and does not reflect any agreement by the 
parties as to future treatment of commodity costs, gas cost estimates or treatment 
of GCA under-recoveries. 

3. This Agreement shall not constitute nor be cited as precedent by any person or 
deemed an admission by any Party in any other proceeding except as necessary to 
enforce its terms before the Commission, or any tribunal of competent jurisdiction 
on these particular issues. This Agreement is solely the result of compromise in the 
settlement process and, except as provided herein is without prejudice to and shall 
not constitute a waiver of any position that any of the Parties may take with 
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respect to any or all of the issues resolved herein in any future regulatory or 
other proceeding. 

4 .  The undersigned have represented and agreed that they are fully authorized to 
execute this Agreement on behalf of their designated clients, and their successors 
and assigns, who will be bound thereby. 

5 .  In the event that the Commission enters a Final Order changing or modifying the 
terms of this Agreement, the Parties shall indicate on the record within five (5) 
days after entry of the Order whether such changes or modifications are acceptable. 

6. The provisions of this Agreement shall be enforceable by any Party, in any 
tribunal of competent jurisdiction, including but not limited to the Commission. 

7. The communications and discussions during the negotiations and conferences 
attended by the Parties, their attorneys, and their consultants have been conducted 
on the explicit understanding that said communications and discussions are or relate 
to offers of settlement and therefore are privileged. All prior drafts of this 
Agreement also are or relate to offers of settlement and are therefore privileged. 

8 .  The Parties shall not appeal or seek rehearing, reconsideration or a stay of any 
Final Order entered by the Commission approving the Agreement in its entirety 
without changes or condition(s) unacceptable to any Party (or related orders to the 
extent such orders are specifically implementing the provisions of this Agreement) 
and shall support this Agreement in the event of any appeal or a request for 
rehearing, reconsideration or a stay by any person not a party hereto. 

*9 Accepted and Agreed on this 5th day of January, 2005. 

Switzerland County Natural Gas Co., Inc. 

BY: L. Parvin Price Atty. #5827-49 

INDIANA OFFICE OB UTILITY CONSUMER COUNSELOR 

By: Richard J. Corey Atty. #14525-49 

FOOTNOTES 

FN1 The GCA factor approved in the October 27, 2004 Order was $2.3876 per dekathem. 

FN2 We are indeed aware of the instability of the fuel market. We included language 
in Petitioner's April 26, 2004 GCA Order emphasizing the Commission's 'strong 
support for a natural gas acquisition strategy which emphasizes a diversified 
portfolio using storage natural gas, fixed price contracts, futures contracts, 
and/or other available hedging options to reduce volatility and mitigate price 
increases.'Final Order, Cause No. 37791 GCA-49 (issued April 28, 2004). 

END OF DOCUMENT 
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FOCUS - 5 of 316 DOCUMENTS 

In the Matter of the Tariff Revision Designated as TA336-1 Filed by ALASKA 
ELECTRIC LIGHT AND POWER COMPANY for Interim and Permanent Rate Relief 

U-05-90; ORDER NO. 1 

Regulatory Commission of Alaska 

2005 Alas. PUC LEXIS 405 

October 6,2005, Dated and Effective 

PANEL [*I] Before Commissioners: Kate Giard, Chairman; Dave Harbour; Mark K. Johnson; Anthony A. price; 
James S. Strandberg 

OPINION. ORDER OPENING DOCKET, SUSPENDING TARIFF FILING, GRANTING INTERIM AND 
REFUNDABLE RATE REVISION AND REQUIRING ACCOUNTING, INVITING INTERVENORS, AND 
APPOINTINGHEARLNGEXAMINER 

BY THE COMMISSION 

We open this docket to investigate the revenue requirement and cost of service studies filed by Alaska Electric 
Light and Power Company ( A E W )  in support of its request for interim and permanent rate relief, designated as 
TA336-1- We considered A E W s  request for rare relief and reviewed Commission Staffs (Staffs) recommendations 
on TA336-1. n 1 e 

nl Staffs memorandum is attached as an appendix to this Order. 

We suspend the permanent operation of TA336-1 until April 7,2006. We approve A E W s  request for an across- 
the-board interim and refundable rate increase of 4 percent. We require AEL&P to keep an accurate accounting of dl 
amounts received by reason of the interim increase. 

revision), 11 3 (8th revision canceling 7th revision), 114 (8th revision canceling 7th revision), 1 19 (7th revision cancel- 
ing 6th revision), 128 (7th revision canceling 6th revision), 132 (7th revision canceling 6th revision), 135 (9th revision 
canceling 8th revision), and 136 (9th revision canceling 8th revision), as filed on August 18,2005, with an effective 
date of October 7,2005. 

We approve revised tariff [*2] Sheet Nos. 104 (9th revision canceling 8th revision), 105 (7th revision canceling 6th 

We require any person or entity wishing to file a petition to intervene in this proceeding to file by November 7, 

The Chairman believes that the appointment of a hearing examiner in the matter is appropriate. n2 Accordingly, we 

2005. Our criteria for evaluating petitions to intervene are set out at 3 AAC 48.1 10. 

appoint Patricia Clark to conduct the proceedings in this docket in accordance with 3 AAC 48.165. The hearing exam- 
iner will conduct the hearing with the panel present. Under 3 AAC 48.165(c), we direct the hearing examiner to certify 
the record in this'docket to us for decision. 

n2 See AS 42.04.070(b). 

1'31 
ORDER 
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THE COMMISSION FURTHER ORDERS: 

1. Docket U-05-90 is opened to investigate TA336-1. 

2. The tariff revision, designated as TA336-1, filed by Alaska Electric Light and Power Company on August 18, 

3. The request by Alaska Electric Light and Power Company for an across-the-board interim and refundable rate 

4. AEL&p shall maintain records of amounts collected through interim rates as described in body of this Order. 

5. Tariff Sheet Nos. 104 (9th revision canceling 8th revision), 105 (7th revision canceling 6<th> revision), 11 3 (8th 
revision canceling 7th revision), 114 (8th revision canceling 7th revision), 119 (7th revision canceling 6th revision), 128 
(7th revision canceling 6th revision), 132 (7th revision canceling 6th revision), 135 (9th revision canceling 8th revision), 
and 136 (9th revision canceling 8th revision), filed on August 18,2005, by Alaska Electric Light and Power Company, 
are approved on an interim and refundable basis, with an effective date of October 7,2005. 

6. By 4 pm, November 7,2005, any interested person or entity shall file its petition to intervene in accordance [*4] 
with 3 AAC 48.1 10. 

7. Patricia Clark is appointed Hearing Examiner. 

2005, is suspended, until April 7,2006. 

increase of 4 percent request is approved. 

I 
I 

DATED AND EFFECTIVE at Anchorage, Alaska, this 6th day of October, 2005. 

BY DIRECTION OF THE COMMISSION 

ATTACHMENT 

APPENDIX 
STATE OF ALASKA 
The Regulatory Commission of Alaska 

701 West Eighth Avenue, Suite 300 

Anchorage, Alaska 99501 

MEMORANDUM 
To: Commissioners: 

I Kate Giard, Chairman 
Dave Harbour 

Mark K. Johnson 

Anthony A. Price 

James S. Strandberg 

Date: October 6,2005 

Fils: TA336-1 

From: Felix Melendez 

Utility Financial Analyst 

Date Filed: August 18,2005 

Action Deadline: October 7,2005 (extended) 

Subject: Request for rate relief filed by Alaska Electric Light and Power Company (AEL&P) and designated as 
TA336-1 
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1. The Commission open a new docket for the purpose of investigating the revenue requirement and cost 
of service studies, filed by Alaska Electric Light and Power Company, in support of its request for in- 
terim and permanent rate relief, designated as TA336-t - 

2. The Commission suspend TA336-1, pending adjudication of the revenue requirement and cost of ser- 
vice studies. 

3. The Commission approve Alaska Electric Light [*5] and Power Company’s request for an across-the- 
board interim and refundable rate increase of 4.00 percent (%). 

4. The Commission approve revised Tariff Sheet Nos. 104 (9th revision canceling 8th revision), 105 (7th 
revision canceling 6- revision), 113 (8th revision canceling 7 c b  revision), 114 (8th revision cancel- 
ing 7- revision), 119 (7th revision canceling 6&> revision), 128 (7- revision canceling 6 6  
revision), 132 (7& revision canceling 6 c b  revision), 135 (9th revision canceling 8th revision), and 
136 (9th revision canceling 8th revision), as filed on August 18,2005, with an effective date of October 
7,2005. 

5. Establish a deadline for petitions to intervene. 

6. Appoint a hearing examiner for this proceeding. 

FILING 
On August 18,2005, AEL&P filed Tariff Advice Letter No. 336-1 with the Commission. In its filing, A E W  ad- 

vised that it was seeking approval for a 4 percent interim and refundable rate increase and a 5.20 percent across-the- 
board permanent rate increase to energy, demand, and customer charges. A summary of AEL&P’s proposed rate =vi- 
sions is provided below: 

a 
Schedule Current Monthly Proposed Monthly Proposed Monthly 

Rate Rate (Interim) Rate (Permanent) 
Residential -- Schedule 10 
Energy Charge per k w h  
(Peak Season) 
(Off-peak) 
Customer Charge per Month 
Residential Demand Metering -- Schedule 10 
Energy Charge per kWh 
(Peak Season) 
(Off-peak) 
Demand Charge per KW 
(Peak Season) 

Customer Charge per Month 
Small Commercial -- Schedule 20 
Energy Charge per k w h  
(Peak Season) 
(Off-peak) 
Customer Charge per Month 
Small Commercial - Schedule 20 Demand Metering 
Energy Charge per k w h  
(peak Season) 

(off-peak) 

$0.0922 
$0.0758 

$8.50 

$0.0448 
$0.0391 

$8.58 
$5.19 

$11.00 

$0.0893 
$0.0710 

$18.00 

$0.05 13 
$0.0455 

$0.0959 
$0.0788 

$8.84 

$0.0466 
$0.0407 

$8.92 
$5.40 

$11.44 

$0.0929 
$0.0738 

$ 18.72 

$0.0534 
$0.0473 

$0.0971 
$0.0798 

$8.95 

$O.a472 
$0.0412 

$9.03 
$5.46 

$ 11.58 

$0.0940 
$0.0747 

$ 18.95 

$0.0540 
$0.0479 
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Energy per kWh 
(Peak Season) 
(Off-peak) 
Demand Charge per KW 
(Peak Season) 
(Off-peak) 
Customer Charge per Month 
Manufacturing and Processing - Schedule 41 
Energy per kWh 
(Peak Season) 
(off-peak) 
Demand Charge per KW 
(Peak Season) 
(Off-peak) 
Customer Charge per Month 
Dusk to Dawn - Schedule 46 
Monthly Per Light Charge 

- 

100 Watt 
150 Watt 
175 Watt 
200 Watt 
250 Watt 
400 Watt 
lo00 Watt 

Off -- Peak Service - Schedule 91 
Energy Charge per kwh 
Customer Charge per Month 
Rate 10 
Rate 20 
Rate 24 
Residential Heat Pump Service -- Schedule 92 
Energy per kwh 
(Peak Season) 

Demand Charge per KW 
(Peak Season) 
(Off-peak) 
Customer Charge per Month 
f*q 

(off-peak) 

$0.0472 
$0.0442 

$11.04 
$7.04 

$95.00 

$0.0507 
$0.0460 

$8.81 
$7.04 

$95.00 

$92.41 
$ 138.56 
$161.68 
$ 184.70 
$215.92 
$285.14 
$567.26 

$0.0588 

$7.50 
$14.00 
$25.00 

$0.0395 
$0.0358 

$7.65 
$4.67 

$ 10.50 

Schedule Current Monthly 
Rate 

Demand Charge per KW $9.83 
(Peak Season) $6.58 
(off-peak) 
Customer Charge per Month $26.00 
Large Commercial Demand Metering -- Schedule 24 

Proposed Monthly 
Rate (Interim) 

$ 10.22 
$6.84 

$ 27.04 

$0.0491 
$0.0460 

$ 11.48 
$7.32 

$98.80 

$0.0527 
$0.0478 

$9.16 
$7.32 

$98.80 

$96.1 1 
$144.10 
$ 168.15 
$192.09 
$224.56 
$296.55 
$589.95 

$0.0612 

$7.80 
$ 14.56 
$26.00 

$0.041 1 
$0.0372 

$7.96 
$4.86 

$ 10.92 

Proposed Monthly 
Rate (Permanent) 

$ 10.35 
$6.93 

$27.37 

$0.0497 
$0.0465 

$ 11.62 
$7.41 

!$100.00 

$0.0534 
$0.0484 

$9.27 
$7.41 

$100.00 

$97.27 
$ 145.85 
$ 170.19 
$ 194.42 
$227.28 
$300.15 
$597.1 1 

$0.0619 

$7.89 
$ 14.74 
$26.32 

$0.0416 
$0.0377 

$8.05 
$4.92 

$11.05 

AEL&P's supported its proposed permanent rate increase with a revenue requirement study based on a test year 
ending December 31,2004. The study showed a required increase in total operating revenues of 7.93% to recover a cal- 
culated revenue deficiency of $2,019,642 from revenue required from base rates of $27,494,567. A E W s  calculated 
revenue requirement is comprised of operating expenses totaling $19,373,439, pIus allowance for income taxes totaling 
$3,178,541, plus a $5,334,939 return on calculated rate base of $40,880,760, less "Other Operating Revenues" of $ 
392,352. AEL&p's calculated return on rate base is based on a proposed capital structure of 82.73% equity and 17.27% 
debt, and a proposed return on common equity of 14.00% resulting in a weighted cost of capital of 13.05%. 
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AEL&P's filing included prefiled testimony from its General Manager, Mr. Timothy McLeod, its Secretary- 
Treasurer, Ms. Constance Hulbert, and from Mr. Larry Honchen, Rate of Return Consultant. AEL&P's filing also in- 
cluded a cost of service study, pursuant to 3 AAC 48.540(a), and revised tariff sheets. n l  

nl  AEL&P submitted two sets of tariff sheets, one for interim and refundable increases and one for perma- 
nent increases. 

[*71 
NOTICE 
AEL&Ps filing was noticed to the public on August 24,2005, with a comment period ending September 23,2005. 

The Commission received substantive comments requesting further investigation of TA336-1 from the Attorney Gen- 
eral (AG) and the City/Borough of Juneau (CBJ). 

TA336-1 issues requiring investigation include AEL&P's requested return on equity, proposed capital structure, pro- 
posed proforma adjustments, cost-of-service study, plant in service, and depreciation matters. The AG indicated that it 
intends to participate in this proceeding pursuant to AS 44.23.020(e). 

A E W P  charges harbor users its full residential service rate, which includes AELBEP's average cost of providing distri- 
bution service. The CBJ argued that AEL&F"s distribution cost should not be included in harbor customer rates because 
the CBJ provides and maintains the distribution facilities required to serve harbor customers. The CBJ requested the 
Commission [*SI investigate whether AEL&Ps revenue requirement study properly reflects its actual cost and whether 
the cost of service study inappropriately allocates distribution system costs to harbor customers. 

The AG requested the Commission suspend TA336-1 for further investigation and a hearing. The AG indicated that 

The CBJ comments indicate concerns regarding cost allocation amongst customer classes. The CBJ asserted that 

ANALYSIS 
Pursuant to 3 AAC 48.275(j), Staff conducted an initial review of the revenue requirement and related direct testi- 

mony filed in TA336-1, with respect to its accuracy, representativeness, methodology, and conformance with law. 
Staffs review is based on the premise that its initial level of review is appropriate for evaluating a request of interim rate 
relief, but the issue of establishing permanent rates is generally too complex for a determination at this level of review. 

Revenue Requirement 

posed rate increase. Staff reviewed schedules CSH-1 through CSH-12 provided in AEMP's initial filing and confirmed 
that AEL&Ps revenue requirement study meets the requirements set out in 3 AAC 48.275(a). 

Test Period Balances. Staff agreed the test period balances reported by AEJAP to its audited F'ERC Form I re- 
ports on file with the Commission. Staff notes [*9] that an unqualified opinion from an independent auditor provides a 
reasonable level of assurance that reported figures are materially accurate and properly categorized. However, an un- 
qualified opinion from an independent auditor does not provide assurance that costs are necessarily reasonable and eli- 
gible for recovery through rates. Staff considers the audited figures to be a reasonable starting point when considering a 
request for interim rate relief but should not be automatically accepted in the determination of permanent rates. 

Weighted Cost of Capital - As previously stated, AEL&P's return on rate base uses a weighted cost of capital of 
13.05% based on a capital structure of 82.73% equity, 17.27% debt, and a proposed return on common equity of 
14.00%. The proposed capital structure appears to be consistent with prior Commission decision. 

A E W s  actual capital structure is approximately 31% equity and 69% debt, including an $86.6 million take-or- 
pay power sales agreement (PSA) obligation with the Alaska Industrial Development and Export Authority (AIDEA). 
In Docket U-97-245, the Commission found that the inclusion of the PSA obligation in A E W s  capital structure 
would [*lo] increase rates because treatment of the PSA as a capital expenditure would add to the return component of 
AEL&P's revenue requirement. For that reason, the Commission decided that for ratemaking purposes the PSA obliga- 
tion would be treated as part of purchased power costs. 

Staff reviewed TA336-1 for the inclusion of appropriate schedules required by 3 AAC 48.275(a) to support its pro- 
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a AELgrp"s proposed return on common equity is based on one of several accepted methods of estimating cost of eq- 
uity capital. AEMP's acknowledges that there are several widely used methods and even mentions some of the altema- 
tives. However, AELBrp chose one method, used its results, and dismissed the others methods based on its assertion that 
the other methods would produce meaningless results because of their shortcomings. 

Although AEIAP's position regarding cost of equity capital appears rather persuasive, Staff f inds the basis for dis- 
missal of all other alternative cost of equity methods problematic. Because AEUP did not present any analysis sup- 
porting their dismissal it appears rather subjective. For example, in dismissing one method (the discounted cash flow or 
DCF), A E W  cited volatility of today's market conditions, low share prices, depressed earnings, and lack of investor 
confidence in reporting as shortcomings [*Ill that rendered that method useless (produces meaningless results). How- 
ever, AEL8rp described the DCF method as one that uses either historic or estimated dividend yield information, com- 
bined with expected dividend growth rate of the company to estimate the cost of equity. Staff understands how the cited 
shortcomings would affect this information on companies that are publicly traded. However, AEL&P is not a publicly 
traded company and it is not clear to Staff how public markets conditions would affect AEUP's historic dividend yield 
information, and its expected dividend growth rate. AE- did not appear to consider that all methods of estimating 
cost of equity capital have shortcomings (Le. no one method is perfect). However, the appropriate return of equity is too 
complex to be determined within the scope of this level of review. Therefore, the Commission should consider further 
investigation of A E U P s  retum on equity proposal. 

Rate! Base -- Staff reviewed AELBrP's proposed rate base, as calculated in schedules CSH-9 through CSH-I 1 and 
a g r d  the yearend balances used in the average 1 %month balance calculations to AEL&P's audited FERC Form 1 
without exception. Staff notes AEIAP [*12] only included customer deposits less than $100 dollars, along with ad- 
vances to construction, as a reduction to rate base. AEL&P did not include the balance of customer deposits in excess of 
$100 as a reduction to rate base. Since AEL&p is required to pay interest on customer deposits in excess of $100, per 
Section 6.6 of its tariff (see Tariff Sheet No. 33), Staff believes this treatment is reasonable. Customer deposits subject 
to interest are not a cost-free source of capital to the utility and should not have to be used to reduce rate base. 

Staff reviewed AEL&Ps calculation of proforma working capital at Schedule CSH-11, noting =L&P utilized a 
12.5% (45 day) working capital requirement. The use of the 12.5% of proforma operating expenses is a methodology 
traditionally accepted by the Commission. 

Staff also noted that A E W s  13-month average gross plant in service is almost $ 9  million (10 percent) greater 
than in AEL&P's last revenue requirement study, which was based on a test year ended December 31,1999. n2 This 
appears to be a significant increase considering that AEL&P has reported a 3 percent increase in kwh sold between 
1999 and 2004. n3 Although A E W s  figures are [*13] audited, they have not been subject to regulatory scrutiny to 
determine whether recent years' plant additions were prudently incurred and whether such additions are related to pro- 
viding utility service. Based on its initial review, Staff proposes no adjustments at this time. However, Staff recom- 
mends that AEL&P's proposed rate base be subject to further review in the determination of permanent rates. 

I 

n 2  TA292-1, filed on June 29,2000 and accepted by the Commission on August 24,2000 by Order U-97- 
245(4). In TA292-1 AEL&P'sl3-month average gross plant in service was $91.6 million. In TA336-1 AEL&Ps 
1Zmonth average gross plant in service was $ 100.5 million. 

~ 
n3 Prefiled Testimony of Timothy McLeod at 4. 

Income Tax Computation -- Staff reviewed AEL&P's proposed allowance for income taxes at schedule CSH-9. 
Staff recalculated AEL&Ps calculations without material exception after finding A E W s  methodology acceptable. 
However, AELBZp's proposed allowance for income taxes should only be accepted for the purpose [*14] of granting its 
requested interim rate increase, since the underlying figures may change after further investigation and hearing. 

Operating Expenses 

AEL&Ps normalized operating expenses are based on test year expenses of $19,007,359 increased to $19,373,439 
by 15 proforma adjustments totaling $366,080. Staff agreed AELBtp's reported test year operating expenses to its au- 
dited FERC Form 1 without exception. However, as previously mentioned in this memo, although Staff considers that 
audited figures are acceptable when considering a request for interim rate relief, they should not be automatically ac- * 
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cepted for the purpose of establishing permanent rates because those figures have not been subject to regulatory scrutiny 
to determine whether costs were prudently incurred and for the purpose of providing utility service. 

For example, gross plant in service increased by $7.8 million n4 in the last five years since AEL&P's last revenue 
requirement filing. During that same period, accumulated depreciation increased by $11.4 million n5 which suggests 
annual depreciation of approximately $2.3 million. However, reported depreciation expense for the test year 2004 is a 
little over $ [*la 3 million. Further investigation appears necessary because this analysis suggests that depreciation 
expense could be overstated or that accumulated depreciation could be understated, which would cause rate base to be 
overstated. 

n4 Based on I999 year end balance of $92.7 million per TA292-1. 

n5 Based on 1999 year end balance of $45.5 million per TA292-1. 

AELWs proposed adjustments to test year operating expenses included: 

. elimination of fuel cost due to recovery of these costs through AEI&F"s COPA mechanism 

. removal of test year wages and overhead costs for an extra employee that worked part of the year but no 
longer works for A E W  

. increase to property taxes to reflect most recent assessment 

. increases in wages 

. increases in purchase power costs to reflect projected purchased power costs as determined by periodic 
evaluations required by AEL&P's PSA with AIDEA 

. increases in insurance premiums 

. removal of lobbying expenses and other expenses not related to providing utility service 

[*1q . amortization of costs that are nonrecurring but expected to benefit ratepayer for more thatn one 
year. 

Based on its initial review, Staff proposes no adjustments at this time. However, Staff recommends these proposed 
proforma adjustments be subject to further review in the determination of permanent rates. 

Revenue Deficiency 

AEL&Ps calculated revenue deficiency is based on test year revenue from base rates of $25,807,312, reduced by 
three proforma adjustments to $25,474,925. Staff agreed AEL&Ps reported test year revenue from base rates to its au- 
dited FERC Form 1 without exception. a L & P  provided a summary of its proposed proforma revenue adjustments, 
which reduce test period revenues by $332,387, at Schedule CSH-7A 

customers through AEL&Ps COPA. 

sales revenues are not predictable. n6 

. Proforma Revenue Adjustments 1 and 3 reduced revenues by $313,769 to reflect surphs energy sales refunded to 

Proforma Revenue Adjustment 2 reduces surplus energy sales by one-fifth under assumption that these interruptible 

n6  This adjustment is consistent with the stipulation approved by U-96-34(3). In that proceeding, Staff pro- 
tested AEL&P's proposed elimination of all test period interruptible sales from the revenue requirement as the 
adjustment was not based on known and measurable criteria. The stipulation represented an agreement where 
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A E W  was permitted to eliminate 20% of test period revenue on the assumption that increasing demand for 
firm power and periodic water shortages would curtail future sales to some degree. 

[*173 
Staff agreed sales on which Adjustments 1 through 3 were calculated to FERC Form 1 without material exception. 

Although A E W s  calculated revenue deficiency requires a 7.93% increase in revenues from base rates, it is only 

Adjustment 3 is not cost-based, however it is consistent with methodology allowed by Order U-96-34(3). 

requesting a permanent increase to base rates of 5.20%. AELBrp proposes to offset its remaining revenue deficiency 
with estimated revenues from its recently approved special contract with Kennecott Greens Creek Mining Company 
(TA334-1). Although not presented as such, AEL&P's proposed treatment of estimated revenues from the special con- 
tract constitutes a virtual proforma adjustment to test year revenues. A E W  provides a rather detailed explanation in 
support of this virtual proforma adjustment in the Prefiled Testimony of Ms. Hulbert at pages 3 through 10, Q&As 9 
through 25. A E W  offers very persuasive arguments in support of its proposal. Nonetheless, the basis of AEL&Ps 
virtual proforma adjustment are estimates that may not meet the "known and measurable" standard generally required 
by this Commission on proforma adjustments. 

proposed proforma adjustments be subject to further review in the determination of permanent rates. 
Based on its initial review, [*lS] Staff proposes no adjustments at this time. However, Staff recommends these 

Cost-of-Service Study 

based on a load research study recently completed and filed with the Commission in Docket U-04-94. Staff's cursory 
review of the cost of service study indicates it conforms to the requirements of 3 AAC 48.500 -- 560, in that costs are 
functionalized and allocated to customer classes and is generally designed to assign costs to cost causers, However, an 
in-depth review of AEL&p's cost of service study was not possible given the time constraints of the initial review and 
the inherent complexities of the underlying issues in a cost-of-service study. Therefore, before making a final detenni- 
nation on AEL&Ps request for permanent rate relief, further analysis and investigation is required. 

A E W  asserts it prepared its cost of service study consistent with the studies it has filed since the early-1990's and 

Interim Rate Relief 

The Commission evaluates request for interim rate relief based on the legal standard established in Alaska Public 
Utilities Commission v. Greater Anchorage Area Borough (GAAB), 534 P.2d 549 (Alaska 1975). [*19] which is com- 
monly referred to as the " G A B  standard." Briefly summarized, the GAAB standard provides for interim and refund- 
able rate increases when a utility shows: 

1. That its existing rates are confiscatorily low; 

2. That those confiscatody low rates will remain in effect for an unreasonably Iong period of time; 

3. That the utility will suffer irreparable harm in the event that interim relief is not granted; 

4. That if interim relief is granted, the rate payer can be adequately protected; and 

5. That the utility has raised "serious" and "substantial" questions going to the merits of the case (Le. not 
frivolous and without merit). 

AELW stated that at the end of 2004, it was receiving a rate of return on equity of only 8.91 percent. AJZL&P as- 
serted that its current rates do not produce a reasonable rate of return and are clearly confiscatory, given the fact that its 
last approved rate of return on equity was 13 percent. 

Whether the current confiscatory rates would remain in place for an unreasonably long period depends on the 
schedule the Commission adopts for adjudication. However, AELW asserted that its filing showed that not only are 
there serious and substantial [*20] questions, but also that AE-P is likely to succeed on the merits to the extent of the 
requested interim rate increase. 
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AEL&P has provided support that indicates it is experiencing a revenue deficiency. Further, it is evident that 
AELW will be unable to recover its revenue deficiency absent the interim rate relief sought. Finally, by requesting in- 
terim and refundable rate relief, AEL&P will be required to provide refunds to its customers if the final rates approved 
by the Commission are less than the interim refundable rates. Based on the above, it appears that AEL&P has met the 
requirements set out by the GAAB standard. Staff recommends the Commission grant AEL&P its request for interim 
and refundable rate relief. 

CONCLUSION 

Staffs initial review has been primarily focused on verifying the underIying test period data and reviewing the pro 
forma adjustments proposed by AEL&P in its request for interim and refundable rate relief. Based on its review, Staff 
concludes that AEL&P has provided reasonabIe support for its assertions that its current rates are not providing suffi- 
cient returns. 

Staff concludes that the underlying issues in TA336-1 are sufficiently complex that a determination [*21] of per- 
manent rates cannot be determined by an initial review. In order to provide a recommendation on AEL&P’s request for 
permanent rate relief, further analysis and investigation is required. 

While Staff has raised several issues regarding AEL&p’s filing and its permanent rates increase, it concludes that 
AEL&P‘s request for interim and refundable rate relief does not appear unreasonable. Staff further concludes that ap- 
proval of AEL&P’s interim and refundable rate request appears to be consistent with the GAAB legal standard used by 
the Commission. 
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FOCUS - 3 Of 5 DOCUMENTS 

In the Matter of the Application of Citizens Electric Corporation for Approval of Interim 
Rates, Subject to Refund, and for a Permanent Rate Increase 

Case NO. ER-2002-2 17 

PUBLIC SERVICE COMMISSION OF THE STATE OF MISSOURI 

2001 Mo. PSC LEXIS 1817; I1 Mo. P.S.C. 3d 30 

December 20,2001 

PANEL: [*1] Simmons, Chm., Murray, Lumpe, and Forbis, CC. Caw, C. Dippell, Senior Regulatory Law Judge 

OPI": At a session of the Public Service Commission held at its office in Jefferson City on the 20th day of De- 
cember, 2001. 

ORDER APPROVING STIPULATION AND AGREEMENT 

This order approves a stipulation and agreement submitted by the parties regarding an interim rate increase for Citi- 
zens Electric Corporation. The order also directs Citizens to file tariff sheets and directs Staff to file a recommendation. 

On November 1.2001 , Citizens filed with the Cornmission proposed permanent tariff sheets designed to increase 
revenues 13.9 percent, or $6,548,804 annually. Citizens stated that the increase was necessary to offset a January 1, 
2002, increase in its costs for wholesale power by $4,665,565 annually, and increases in other costs by $ 1,883,240 
annually. Citizens' tariff bore an effective date of December 1,2001. 

On November 2,2001, Citizens filed a motion requesting expedited treatment. Citizens stated that it needed ap- 
proval of its proposed rates on an interim basis, to be effective no later than January 1,2002. Citizens stated that without 
the interim increase, it would suffer the loss [*2] of approximately $13,000 per day under the new contracted price for 
power. 

Citizens is a public utility engaged in providing electric service to approximately 24,000 customers in Ste. Gene- 
vieve, Perry, northern Cape Girardeau, and St. Francois Counties in Missouri. The Missouri Public Service Commission 
has jurisdiction over the services, activities, and rates of Citizens pursuant to Section 386.250 and Chapter 393, RSMo. 

Citizens Electric Corporation is a uniquely situated entity. Like most of the utilities that come before the Commis- 
sion, it is a corporation established under Chapter 351 RSMo. Unlike other corporate entities regulated by the Commis- 
sion, however, Citizens is structured such that it operates on a business plan similar to a cooperative electric corpora- 
tion. Citizens' stockholders are also the consumers of the power that Citizens sells. Citizens refers to these consumers as 
members. Under Citizens' business plan, all revenues in excess of costs are returned to its members in the form of capi- 
tal credits. Because of its business plan, Citizens has many of the same characteristics of a rural electric cooperative. 

Citizens does not generate any power. Citizens purchases [*31 all of its power under contracts in the wholesale en- 
ergy market. Citizens recently completed negotiations for a new purchased power agreement which will increase the 
costs of its wholesale power by 15 percent beginning January 1,2002. Citizens has not requested a general rate increase 
since 1982. 

On November 21,2001, the Staff of the Missouri Public Service Commission filed a motion to suspend Citizens' 
proposed tariffs. On November 29,2001, the Commission granted Staffs motion and suspended the tariff sheets until 
March 31,2002. The Commission also directed the parties to either enter into a stipulation and agreement or to request 
a hearing on the issue of interim rates by December 21,2001. The Commission further directed the parties to submit 
proposed procedural schedules with regard to the permanent ratemaking no later than December 21,2001. 

support of the stipulation and agreement on December 17,2001. On December 18,2001, the parties filed a correction to 
paragraph 8 of the agreement. 

On December 14,2001, the parties jointly filed a unanimous stipulation and agreement. Staff filed suggestions in 
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The parties agreed that the Commission should order Citizens to file tariff [*4] sheets in conformance with the ii- 
lustrative tariff sheets attached to the agreement as Exhibit 1. The parties agreed that the illustrative tariff sheets will 
provide necessary interim rate relief for Citizens and that the rate relief is limited to the increased cost of the wholesale 
power contract, or $4,665,565 per annum. The parties agreed that the interim rates should be collected subject to refund 
pending the determination of permanent rates by the Commission at the conclusion of this case. The balance of Citizens' 
rate increase request, or $1,883,240 per annum, and a review of the prudence of the power supply agreement will be 
addressed in the subsequent portions of this proceeding. 

The parties also agreed that the customer class cost-of-service study and the rate design for the proposed permanent 
rates filed by Citizens are suitable for both interim and permanent rates. The revenue increases required for each class to 
cover its cost of service and the proposed interim and permanent revenue increases requested by Citizens are shown in 
the following table. 
Rate Class Cost-of-Service Interim Proposed Permanent 

Increase Increase Increase 
Residential 2 1.2% 12.2% 18.8% 
General Service 10.6% 9.3% 14.3% 
Large Power 17.2% 10.7% 16.5% 
Outdoor Lighting -5.2% 5.8% 8.9% 

Contracts 5.2% 7.1% 7.1% 
Total 13.9% 9.9% 13.9% 

Street Lighting 93.0% 26.0% 40.1 % 

[*51 

The parties further agreed to a refbnd process, if it is necessary, that will begin no later than the April 2003 billing 
month. The parties agreed to this particular time frame because the consumers, who are also the members, typically 
receive their annual capital credits in April. By timing the refunds in this manner, Citizens will have sufficient time to 
calculate and process any refunds in a timely manner. Because the members would effectively be paying the interest to 
themselves, the parties agreed not to require the payment of interest on any refunded amount. 

Contingent upon the Commission's acceptance of the agreement, the parties agreed that the direct testimony of Dan 
Rodamaker, Jody Breazeale, and Georgia Peifer may be received into evidence to the extent that the testimony applies 
to the issues settled in the agreement The Commission therefore, will accept into the record the sworn direct testimony 
of Dan Rodamaker, Jody Breazeale, and Georgia Peifer as it relates to the stipulation and agreement and the issues set- 
tled therein. 

The Commission has the legal authority to accept a stipulation and agreement as offered by the parties pursuant to 
Section 536.060, RSMo 2000. The [*63 requirement for a hearing is met when the opportunity for hearing has been pro- 
vided and no proper party has requested the opportunity to present evidence. nl Since no one has requested a hearing 
regarding the issue of interim rates, the Commission may grant the relief requested based on the agreement. 

n 1 State ex rel. Rex Degendelfer Enterprises, Inc. v. Public Service Commission, 776 S. W.2d 494, 496 (Mo. 
App. I989). 

The Commission has reviewed the verified application, the unanimous agreement, Staffs suggestions in support of 
the agreement, and the sworn testimony. The Commission finds that the agreement is reasonable in that it provides for 
just and reasonable rates to be set in the ongoing permanent rate case and it allows Citizens to recover in the interim, 
subject to refund, the increased costs of its new purchased power agreement. Therefore, Citizens will be able to provide 
safe, adequate and reliable service without incumng additional debt or impairing its financial stability. 

Without the interim increase in rates, Citizens would be placed in the position of losing substantial income each day 
after January 1,2002. This potential loss in income would cause Citizens [*7] difficulty borrowing money to maintain 
other operations and proceed with its constNction contracts, negatively impacting Citizens' ability to provide safe, ade- 
quate and reliable service to its members. In addition, because of its unique business plan, the increased interest on bor- 
rowed money will ultimately be paid by the consumers themselves, by virtue of their positions as stockholders. Citizens 
also indicated that financial problems could result in the elimination of services to the members. 

The standards for interim rate relief have been previously determined by the Commission. n2 According to the Mis- 
souri Public Service case, to be eligible for interim rate relief a utility company must show that: (1) it needs the addi- 
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tional funds immediately, (2) that the need cannot be postponed, and (3) that no other alternatives exist to meet the need 
but rate relief. The Commission has, however, granted interim rate relief on a nonemergency basis. n3 The Western 
District Court of Appeals has also held that it is possible to grant interim rate relief on a nonemergency basis. n4 

n2 In re Missouri Public Service Company, Case No. 18,502,20 Mo. P.S.C. (N.S.) 244 (1975). 
n3 In re Missouri Power & Light Company, Case Nos. GR-81-355 and ER-81-356 (1981). 

E*81 

n4 State ex rel. Laclede Gas Co. v. Public Serv. Comm'n, 535 S. W.2d 561 (Mo. App. 1976). 

The interim increase is limited to the increased costs under the purchased power contract and the value of that con- 
tract is known. Citizens has established that it needs additional funds by January 1,2002. to avoid financial harm and 
potential detriment to its consumers. All the parties agree that interim rate relief is appropriate. Because Citizens' or- 
ganization is very similar to a rural electric cooperative, the Commission finds that it is differently situated than other 
electrical corporations regulated by the Commission. Therefore, the Commission concludes that it is appropriate to grant 
interim rate relief on a nonemergency standard in this instance to permit interim rates to recover additional costs from 
the wholesale power agreement commencing January 1,2002. The Commission finds that the unanimous stipulation 
and agreement filed on December 14,2001, as corrected on December 18,2001, is just and reasonable and should be 
approved. 

The Commission will direct Citizens to file interim, subject to refund, tariff sheets for the Commission's approval 
consistent with the agreement [*9] and in substantial conformance with the illustrative tariff sheets attached as Exhibit 
1. The Commission further finds that good cause exists to approve those tariff sheets on an expedited basis with an ef- 
fective date of January 1,2002. The Commission will direct its Staff to file a recommendation stating whether or not the 
tariff sheets, if filed, comply with the Commission's order no later than December 26,2001. 

IT IS THEREFORE ORDERED: 

1 That the unanimous stipulation and agreement filed on December 14,2001, by Citizens Electric Corporation, the 
Staff of the Public Service Commission, and the Office of the Public Counsel, as corrected on December 18,2001, is 
hereby approved. With the exception of the Highly Confidential Exhibit 2, the agreement is attached to this order as 
Attachment 1. 

trative tariff sheets attached to the unanimous stipulation and agreement. 

stating whether or not the tariffs are in compliance with the Commission's order [*lo] and should be approved. Staff 
shall file its recommendation no later than December 26,2001. 

2. That Citizens Electric Corporation shall file interim tariff sheets, subject to refund, in conformance with the illus- 

3. That if tariffs have been filed, the Staff of the Missouri Public Service Commission shall file its recommendation 

4. That this order shall become effective on December 26,2001. 

BY THE COMMISSION 

Simmons, Ch., Murray, Lumpe, and Forbis, CC., concur. Gaw, C., dissents. 

Dippell, Senior Regulatory Law Judge 
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- BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH - 

In the Matter of the Application ) 
of PacifiCorp for An Increase in ) 
Rates ) 

ORDER GRANTING AN 
INTERIM RATE INCREASE 

ISSUED: February 2,2001 
SHORT TITLE 

Interim Rate Increase 

SYNOPSIS 

The Commission grants an interim rate increase of $70,000,000, to be effective February 2,2001. 

By The Commission: a On January 12,2001, PacifiCorp, doing business as Utah Power and Light (hereafter PacifiCorp or 
Company), filed a general rate case application (hereafter Application) to increase rates. In the 
Application, PacifiCorp alleges that its Utah jurisdictional revenues are insufficient to recover the 
expenses incurred in providing service to its Utah customers. The Company seeks an increase in Utah 
revenues of approximately $142 million. On January 17,2001, PacifiCorp filed a request, styled as an 
Emergency Motion, asking the Commission to grant an interim rate increase of approximately $142 
million pursuant to Utah Code 0 54-7-12(3)(a). After discussions with interested persons, PacifiCorp, 
the Division of Public Utilities (hereafter Division or DPU), and the Committee of Consumer Services 
(hereafter Committee or CCS), it was proposed that the Commission set a hearing date to consider the 
Company's request for an interim rate increase. On January 26,2001, the Commission issued an 
amended notice of hearing upon the interim rate request for a hearing to be held on January 30,2001. 

Between the filing of the Application and the hearing on the interim rate request, intervention in these 
proceedings was sought by, and granted to, the Utah Association of Energy Users Intervention Group, 
composed of Con Agra Beef Company, Hexcel Corporation, IHC Hospitals, Thiokol Corporation, and 
Western Electrochemical Company (hereafter UAE); the Utah Industrial Energy Consumers, composed 
of Abbot Critical Care, Fairchild Semiconductor, Ammo Petroleum Products/Salt Lake, Holnam 
Incorporated, Kimberly-Clark Corporation, Micron Technology Incorporated, Praxair Incorporated, 
Western Zirconium, and Kennecott Utah Copper Corporation (hereafter UIEC); the United States 
Executive Agencies (hereafter USEA); Nucor Steel, a division of Nucor Corporation (hereafter Nucor); 
Emery and Millard Counties, State of Utah (hereafter Emery and Millard or Counties); and the Utah 
Ratepayers Alliance, composed of the Salt Lake Community Action Program, the Crossroads Urban 
Center, and Utah Legislative Watch (hereafter Utah Ratepayers Alliance or URA). The Department of 0 Natural Resources, State of Utah, sought intervention prior to the hearing, but its request was not ruled 
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upon by the time of the hearing. 

In support of its request for an interim rate increase, PacifiCorp submitted the written testimony of Mark 
Widmer, Matthew R. Wright, William Griffith, and Karen Clark. In connection with the request for an 
interim rate increase, the Division submitted the written testimony of Lowell Alt, the uIEc/uAE 
submitted the written testimony of Alan Chalfant and Michael Gorman, and the Committee presented 
written testimony of Laura S. Nelson and Dan Gimble. The hearing on the interim rate request was held 
on January 30 and 31,2001. At the hearing, PacifiCorp was represented by Edward A. Hunter and John 
M. Eriksson, of Stoel Rives LLP; UAE was represented by Gary A. Dodge, of Hatch, James & Dodge; 
UIEC was represented by F. Robert Reeder and William J. Evans, of Parsons, Behle & Latimer; the 
Counties were represented by Bill Thomas Peters, of Parsons, Davies, Kinghorn and Peters; Nucor was 
represented by Peter J. Mattheis, of Burchette, Ritts & Stone; and USEA was represented by Capt 
Robert C. Cottrell, Jr., AFLSANLT. Stephen R. Randle, of Randle, Deamer, McConkie & Lee, 
appeared and participated at the hearing on behalf of the Utah Farm Bureau without objection by any 
party. At the hearing, testimony for PacifiCorp was presented by Matthew R. Wright, Mark Widmer, 
Karen Clark, and William Griffith; for the Division by Lowell Alt; for the Committee by Laura S. 
Nelson, Dan Gimble, and John Legler; and for UIEC and UAE, jointly, by Alan Chalfant and Michael 
Gorman. 

In its Motion, PacifiCorp seeks an interim rate increase of $142.2 million. The Company alleges it will 
experience serious financial harm unless the Commission grants the requested interim relief. The 
Company claims the increase is required in large part due to an unprecedented increase in the 
Company's purchased power expenses. Approximately $95 million of the total requested relief is 
attributable to the extraordinary cost of power purchases in the wholesale power market. The Company 
testifies that its normalized net power costs during the 1999 test period are approximately $266 million 
higher than 1998 normalized net power costs. The 1998 period was used to establish rates during the 
last general rate case, Docket No. 99-035-10. Based on its analysis of financial indicators, the Company 
asserts the requested interim relief is necessary to avoid serious fmancial harm. The Company proposes 
to spread any increase granted to all tariffed rates on a uniform percentage basis, effective January 22, 
2001 - 

The Division recommends an interim award of $65 million, in order to allow PacifiCorp an opportunity 
to maintain a minimum level of financial health during the pendency of the general rate case. The 
Division conducted a financial analysis using indicators similar to those used by the Company, but does 
not rely on it. Instead, the Division relies on an analysis of Utah jurisdictional earnings. To be 
conservative, the Division's position is based on the lowest rate of return awarded to a representative 
sample of electric utilities, 10 percent, which would necessitate an increase of $105 million based upon 
the results of 1999 operations filed by the Company in this case. With the expectation that the role of 
wholesale market transactions will be a disputed issue in the main case, the Division recommends an 
interim increase limited by the proportion of retail load to total load, or approximately 62 percent of the 
$105 million. In its view, an interim award of this amount is conservative and minimizes risk that a 
refund might be necessary. The Division recommends a spread of any interim increase on a uniform 
percentage basis to all tariffed rates. 

The Committee employs an analysis of financial indicators to support a starting point of $105 million. 
This amount is reduced by $67 million to account for four areas of net power costs that the Committee 
expects to be disputed in the main case. These are net power cost modeling, fuel costs, the treatment of 
the gain on the sale of Centralia plant, and the split between the Company's wholesale and retail 
activity. This results in a recommendation of $38 million, banded plus or minus by $15 million to create 
a recommended range of $23 million to $53 million. The Committee recommends a spread of any 
interim increase on a uniform basis to tariffed usage rate elements only, leaving customer charges and 
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minimum bills unchanged. 

Industrial intervenors UIEC and UAE recommend denial of the interim increase request, but at most, 
based on an analysis of financial indicators, an increase of $37 million. This analysis shows PacifiCorp 
under earning, but allows UIECKJAE to conclude that the Company's financial position is not 
desperate. In its view, because Utah jurisdictional earnings are higher than total company earnings, 
Utah should not grant an interim award unless all other jurisdictions also do so. 

DISCUSSION. FINDINGS. AND CONCLUSIONS 

The Commission last permitted an interim increase in general rate case Docket No. 99-057-20 (Questar 
Gas Company). In its Order dated January 25,2000, in that case, the Commission summarized the 
history of interim increase cases and the conclusions it drew from them applicable to that docket. Rather 
than redeveloping that discussion, we quote relevant passages from the Order. 

We consider the Motion for interim relief pursuant to 54-7-12(3)(a) which states: 

On its own initiative or in response to an application by a public utility or other party, the 
commission, after a hearing, may allow any proposed rate increase or decrease, or a 
reasonable part of the rate increase or decrease, to take effect, subject to the commission's 
right to order a refund or surcharge, upon the filing of the utility's schedules or at any time 
during the pendency of its hearing proceedings. The evidence presented in the hearing held 
pursuant to this subsection need not encompass all issues that may be considered in a rate 
case hearing held pursuant to Subsection (2)(b), but shall establish an adequate prima facie 
showing that the interim rate increase or decrease is justified. 

This statute was enacted in 1981. It was later modified to permit, among other things, 
interim rate decreases. Several petitions for interim rate adjustments were considered by 
this Commission during the first half of the 198Os, culminating in Docket No. 85-049-02, 
Report and Order issued June 26, 1985, wherein the Commission declined to allow an 
interim rate increase on grounds the utility faced no financial harm by waiting for a change 
in rates until the full proceeding had concluded. Because the Commission outlined the 
scope of its discretion and intent in the 1985 Report and Order, we briefly review it here. . . 

In the June 26, 1985 Report and Order, the Commission states that statutory provisions 
"contain no guiding principles for this Commission to follow in deliberating an interim rate 
request. Thus, the Commission is left to its own discretion and best judgment in applying 
the statute." The interim statute was enacted "presumably in response to . . . a period of 
unusually high inflation, which had the effect of exacerbating the historical problem of 
regulatory lag . . . . Accordingly, we have heretofore granted interim requests in the main as 
a response to the effects of high inflation on utilities." The "unique" financial problem 
rapid inflation creates for utilities having by that time abated, the Commission determined 
that it should reexamine the basis for granting interim awards. 

Past cases reveal three problems with interim proceedings and awards. First, the 
Commission cannot permit the hearing process to become a "mini rate case." It must look 
mainly to the application, but doing so raises fairness and due process problems. In 
practice, an abbreviated hearing is held in which the application is considered with but 
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cursory responses from parties. Because the process does not offer an opportunity to 
examine the behavior of all other costs and revenues as possible offsets, the abbreviated 
hearing may encourage an applicant to present a single issue as the factor motivating the 
interim request. As a result, the Commission concluded in 1985 that interim increases 
should be awarded only "in the most narrow of circumstances." 

e 
The second problem when a refund is necessary is the failure of the refund provision to 
adequately protect ratepayer interests. Refunds are to be made only to "present customers." 
Some customers who move during the period between the interim increase and the final 
order may not receive a refund. Moreover, the interest attached to the refund may not 
adequately recompense customers. Additionally, the interim award may become a floor for 
ultimate revenue requirement determination. For these reasons, the Commission found it 
must be "very circumspect in approving interim rate adjustments." 

Third, because only cursory examination of an Application is permitted, the Commission 
set the objective to "preserve . . - the status quo among customer classes and on rate design 
issues, pending the full case." 

Given the decline of inflation and high capital costs, and the problems these unusual 
conditions cause for utilities, the Commission concluded it must reexamine the basis for 
interim awards and apply a stricter standard to them. The Commission expressed its 
increasing reluctance to grant interim increases "short of a compelling showing that failure 
to grant such an increase would result in serious financial harm to the utility." 

The Commission stated that the record in the Questar docket and the history of the preceding cases 
permitted it to conclude, first, that examination of a motion for an interim increase must not become a 
mini rate case in order to avoid prejudgment, on the basis of incomplete and in fact one-sided 
information, of the final outcome of the docket. By relying on financial indicator analysis, the 
Commission could assess the utility's financial condition without full examination of all revenue 
requirement issues. Second, the refund provision does not fully protect ratepayers from the adverse 
effects of an interim increase of unwarranted magnitude. Therefore, an interim increase must be 
conservative and must not set a floor for the final rate case outcome. Third, an interim rate increase 
must be spread to classes of service and rate elements on a basis that does not upset existing rate 
relationships. These conclusions remain valid and we will apply them in the present docket. As the 
Commission did in the Questar docket, we conclude that record evidence of likely financial harm in the 
absence of an interim award is the proper basis for our decision. 

PacifiCorp's argument for interim rate relief rests on poor financial performance occasioned largely by 
untoward changes in wholesale power markets. The Company's filed results of operations include its 
proposed adjustments and normalized 2000 net power costs. This shows Utah jurisdictional earnings on 
equity for the 12 months ended December 3 1, 1999, of 4.17 percent, well below the 1 1 percent rate of 
return authorized in this jurisdiction. 

We do not grant an interim rate increase simply because a utility is under-earning, though under-earning 
may trigger a general rate case. Not until all evidence has been considered at the end of proceedings can 
the Commission judge whether claimed under-earning requires a regulatory response. As the 
Commission has previously stated, to base an interim increase on an under-earning argument is to 
prejudge the case on the basis of evidence presented largely by the utility itself. This has led the 
Commission to rely on an analysis of financial indicators. 
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All parties rely on the financial information filed by the Company and applied to a set of financial 
indicators with values consistent with an "A" credit rating. The intent is to show what is required to 
maintain that rating. The record reveals several problems with this analysis in the present docket, of 
which five are of primary importance. The first is a disputed ranking of the Company's business risk 
profile, which determines the numerical values of the financial indicators required for an "A" rating. 
Second, the Company adjusts its reported financial results in a manner which parties dispute. Third, 
certain information critical to the financial analyses was not timely made available by the Company to 
parties. Fourth, there is a subjective or qualitative component independent of the financial indicators 
that is influential in determining a company's credit rating. In the recent past, PacifiCorp's financial 
performance has not met objective standards for the "A" rating; nevertheless, that rating has been 
maintained. Fifth, application of the financial indicators by some parties leads to a result greater than 
the Company's own request. We conclude that these problems undermine the financial indicator 
analysis relied upon by the Commission in previous dockets. The objective basis for decision offered by 
such an analysis is not present in this docket. 

Parties do not dispute, however, that the Company's current performance is insufficient to meet financial 
standards consistent with a credit rating of "A", and we so find. The Company's financial performance 
has deteriorated in recent months. Though we do not prejudge net power cost issues or the reasons for 
the Company's participation in the wholesale market, we recognize the extraordinary difficulties 
currently besetting that market., and, to the extent the Company participates in that market to meet 
wholesale and retail load requirements, the financial threat this presents to the Company. It is clear that 
recent prices of wholesale purchased power have reached unprecedented heights. For example, the 
Company testifies that, on the California-Oregon border, prices of wholesale power increased from an 
average of $36.69 per MWH in November 1999 to $312 per MWH in December 2000. We conclude 
wholesale market difficulties are impairing the Company's financial performance. For the first time in 
the Company's history, a monthly operating loss has been reported. 

The Company's emergency request for interim relief asks for an award of the entire amount it believes 
necessary to earn a rate of return it recommends as reasonable for this jurisdiction. Of this $142.2 
million request, changes in net power costs amount to $95 million. The remaining $47 million is 
accounted for by general rate case issues, unrelated to net power costs or participation in wholesale 
markets. This leads us to conclude that at most $95 million should be considered for interim rate relief. 
To be conservative while not prejudging net power cost issues, to provide an improvement in the 
Company's financial performance, to minimize the potential for refund, and using the discretion granted 
to the Commission by statute, we find an award of $70 million to be appropriate. 

In Docket No. 99-057-20, Questar Gas asked the Commission to make the interim rate effective at the 
earliest next available billing period in its billing cycles. In that docket, in order to implement the rate 
change in the earliest full billing cycle, we announced our decision and communicated our conclusion 
and the interim rate increase amount to the parties weeks prior to the issuance of our written order. To 
do the same here, we will make the interim rate increase in this case effective on the date of this Order. 
Based upon our understanding from the existing record in this docket, PacifiCorp's billing-cycle 
procedures will permit inclusion of the rate increase beginning with the date of our decision and on the 
issuance date of this Order. Wherefore we will direct that the interim rate increase will become effective 
as of the date of this Order to be included in the Company's next billing cycle. 

ORDER 

NOW, THEREFORE, IT IS HEREBY ORDERED, that: 

Utah jurisdictional revenues for the Company may be increased in an interim amount of $70 
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million pursuant to Utah Code 0 54-7-12(3)(a). 

percentage increase in the usage elements of the Company's rate schedules for tariffed sales in 
Utah. The increase shall not be applied to customer charges or minimum bills. 

0 This interim increase shall be allocated to the Company's Utah customers through a uniform 

0 The effective date for the interim increase shall be February 2,2001. 

DATED at Salt Lake City, Utah, this 2nd day of February, 2001. 

/s/ Stephen F. Mecham. Chairman 

/s/ Constance B. White. Commissioner 

/s/ Clark D. Jones. Commissioner 

Attest: 

/si Julie Orchard 
Commission Secretary 
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Re Wisconsin Power and Light Company 
6680-UR-110 

Wisconsin Public Service Commission 
May 04, 2000 

BY THE COMMISSION: 

AMENDED FINDINGS OF FACT, CONCLUSIONS OF LAW, AND INTERIM ORDER 

Introduction 

On April 29, 1997, the Commission issued an order in this docket establishing rates 
for WP&L based on a 1997 test year and a biennial period ending December 31, 1998. 
That order set rates for electric fuel costs, and reinstated the monitoring of fuel 
costs for WP&L under W i s .  Stat. I 196.20(4). The Commission had temporarily 
suspended such monitoring in the utility's previous rate case, docket 6680-UR-109. 

In place of the automatic fuel adjustment clause, which has not been lawful in 
Wisconsin since 1984, the Commission created a system of fuel-related rate 
adjustments by adopting 'fuel rules,' Wis. Admin. Code ch. PSC 116. This system 
involves monthly reporting of electric fuel costs and mechanisms for adjustment of 
rates, after hearing, if actual costs deviate more than an allowed percentage from 
monthly fuel cost estimates. The range of allowed deviation is set for each utility 
in its rate case based on its individual circumstances. Fuel costs may vary within 
the range approved in the rate order without having any effect on rates. 

On November 5, 1997, the Commission issued an order in docket 6680-UM-100 approving 
the merger of Interstate Power Company, IES Industries, Inc., and WPL Holdings, Inc. 
including its affiliate, WP&L. Following approval from various regulatory agencies, 
the merger became effective April 21, 1998. The resulting combined company was 
called Interstate Energy Corporation, but is currently doing business under the name 
Alliant Energy. As part of its approval of the merger, the Commission approved a 
four-year rate freeze for WP&L. This freeze, however, includes two exceptions 
allowing consideration for rate changes. One exception allows rate changes under the 
fuel rules. 

a 

On March 13, 1998, WP&L filed an application with the Commission for an increase in 
rates for electric service due to an emergency increase in fuel costs for 1998. On 
July 15, 1998, the Commission issued an order authorizing a surcharge of 
$O.O0164/kWh for retail electric utility service in this docket. This was based on 
an annual increase in fuel costs of $14,772,161, on a Wisconsin retail basis. 
Electric revenues resulting from this surcharge are subject to refund. 

On November 13, 1998, WP&L filed another application with the Commission for an 
increase in rates for electric service due to an emergency increase in fuel costs 
for 1998. On March 3, 1999, the Commission issued an order, authorizing energy and 
demand surcharges to collect an annual increase in fuel costs of $14,485,091 on a 
Wisconsin retail basis. Electric revenues resulting from this surcharge are also 
subject to refund. 

On December 7, 1999, WP&L filed an application for an emergency rate increase due 
to fuel costs. WP&L projected that its fuel expenses would be outside of the 
cumulative and annual ranges established in docket 6680-W-110 for the month of 
January 2000. This filing was prior to the time WP&L's fuel expenses were actually 
outside of the cumulative and annual ranges as is required by Wis. Admin. Code p 
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PSC 116.06. On February 7, 2000, WP&L refiled its application under Wis. Stat. iS S 
196-03, 196.20, and 196-37 and Wis. Admin. Code 0 PSC 116.06, for authority to 
increase its retail electric rates due to an emergency increase in fuel costs. In 
its application, WP&L reported a variance for January 2000 of 13.33 percent from its 
approved range. This was in excess of its allowed monthly range of 10 percent. WP&L 
also estimated its fuel expenses for the cumulative period January through December 
2000, based on January actual data and forecasts for February and December 2000, to 
be $231.2 million or $0.01759 per kwh. The projected increase above the authorized 
base fuel expense is $36.4 million, on a total company basis, representing an annual 
increase of 16.64 percent from the level of fuel costs currently being monitored in 
this docket. This amount is in excess of WP&L's allowed 3 percent annual fuel cost 
range. 

before Administrative Law Judge Jeffry Patzke to determine the need for and the 
amount of an interim surcharge for increased costs of fuel. The parties, for 
purposes of review under Wis. Stat. S 227.47, are listed in Appendix A to this 
interim order. 

On March 13, 2000, upon proper notice pursuant to law, the Commission held hearings 

Surcharges as shown in Appendix D are authorized for retail electric utility 
service resulting in an estimated $16.46 million increase in retail electric 
revenues on an annual basis. These surcharges are in addition to the fuel cost 
surcharges authorized in this docket on July 15, 1998 and March 3, 1999. Electric 
revenues resulting from these fuel cost surcharges are subject to refund. 

Findings of Fact 

1. The existing rates for WP&L, which are derived from the cost of fuel as provided 
in the March 3, 1999, order in this docket, are unjust and unreasonable because such 
costs are inadequate. 

2. It is justifiable and reasonable that WP&L increase its retail electric rates for 
service rendered on and after the effective date of this order by the surcharges 
shown in Appendix D to this order. 

3. The monthly estimates of WP&L's cost of fuel for the period ending December 31, 
2000, as shown in Appendix C of this order is justifiable and reasonable. 

4. The substitution for the monthly fuel cost estimates authorized in the March 3, 
1999, order in this docket by the estimates shown in Appendix C in this order i s  
reasonable. 

5. It is reasonable for WP&L to provide a billing insert to notify each customer 
with an explanation of this surcharge in accordance with Wis. Admin. Code § 
113.16 (1) (d) . 

6. It is just and reasonable that forced outage rates based on the three-year period 
pr ior  to WP&L's merger be used as a basis of the test year 2000 fuel expense 
estimate. 

7. It is reasonable that WP&L*s purchased power contract to obtain capacity from 
SkyGen Energy through the use of portable diesel generators be included in the 2000 
forecast of fuel costs and monitored within the fuel rules. 

8. It is reasonable that WP&L's cost of filing for rate relief with the Surface 
Transportation Board (STB) is excluded from costs under the fuel rules. WP&L may 
request deferred treatment of these costs for possible ratemaking consideration in a 
future rate proceeding. 

9. It is reasonable that the revenues collected from these surcharges be subject to 
refund pending the Commission's review of any excess revenues collected by WP&L 
while the surcharges are in effect. 
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10. It is reasonable to require that WP&L maintain appropriate records acceptable to 
the Commission to enable the return of any refunds to its customers. 

11. It is reasonable to require WP&L to post the authorized electric rates in all 
offices and pay stations of the utility by the effective date of this order. 

12. It is reasonable to require WP&L to use an economic dispatch model in the 
preparation of any future filings for rate changes relating to fuel costs. 

13. It is reasonable for WP&L to combine on customer bills the surcharges authorized 
in this reopening with the two fuel surcharges previously authorized by the 
Commission in this docket. 

Amended Conclusions of Law 

1. WP&L is a public utility as defined in Wis. Stat. § 196.01 (5) (a) and is 
operating as an electric public utility. 

2. The Commission has authority under Wis. Stat. § § 196.02, 196.03, 196.20, 
196.37, 196.39, 196.395, 196.70, and Wis. Admin. Code ch. PSC 116 to issue the 
following order amending its prior order in this docket, subject to the conditions 
specified in this order. 

Opinion 

WP&L and Its Business 

WP&L is a public utility as defined in Wis. Stat. § 196.01 operating as an 
electric, natural gas, and water utility in Wisconsin. WP&L is engaged in the 
generation, transmission, distribution, and sale of electric energy in various areas 
across the southern portion of the state from Grant County on the west to Walworth 
County on the east and generally northward through the central part of the state to 
Wood and Menominee Counties. WP&L also sells electricity at wholesale to numerous 
municipal utilities and cooperative associations organized. The Federal Energy 
Regulatory Commission regulates these wholesale sales, which are not affected by 
this proceeding. 

rates by $10.59 million, on an annual basis, for the Wisconsin retail electric 
operations of WP&L. That order established an average fuel cost of $0.01199 per kwh 
for the test year. The order also established the following variance ranges fo r  
monitoring WP&L's fuel costs pursuant to Wis. Admin. Code ch. PSC 116: 

On April 29, 1997, the Commission issued an order in this docket that decreased 

1- For the annual range, plus or minus 3 percent. 

2. For the monthly range, plus or minus 10 percent. 

3. For the cumulative ranges, plus or minus 10 percent for the first month, plus 
or minus 6 percent for the second month, and plus or minus 3 percent for the 
remaining months of the calendar year. 

In its July 15, 1998, order in this docket, the Commission increased the average 
fuel cost being monitored to a level o f  $0.01357 per net kWh for the test year. The 
March 3, 1999, order increased'the average fuel costs being monitored to $0.01508 
per kWh. 

Fuel Costs for 2000 

On December 7, 1999, WP&L filed an application for an emergency rate increase due 
to fuel costs. WP&L projected that its fuel expenses would be outside of the 
cumulative and annual ranges established in docket 6680-UR-110 for the month of 
January 2000. This filing was prior to the time WP&L's fuel expenses were actually 
outside of the cumulative and annual ranges as is required by Wis. Admin. Code 5 
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PSC 116.06. WP&L refiled its application on February 7, 2000, using actual fuel 
costs for January and forecasted fuel costs and energy requirements for the 
remainder of 2000. WP&L's test year 2000 forecast for monitored fuel costs was 
$17.59 per Mwh, or $231,186,965 for 13,143,964 MWh. 

A reasonable total company estimate of fuel costs for 2000 is $217,461,816, based 
on 12,952,324 net kWh produced or purchased. The calculation of total company and 
retail fuel costs is shown on Appendix B. 

Forced Outage Rates for Generating Plants 

Assumptions about the forced outage rates for the applicant's operating plants will 
affect the amount of generation available for economic dispatch. Lowering the forced 
outage rate of a generating plant will cause its generation to replace higher cost 
sources of power. 

The Commission determined that it is reasonable to use the average forced outages 
of WP&L's generating plants for the years 1995 to 1997 prior to WP&L's merger to 
calculate WP&L1s fuel costs for 2000. This results in a reduction in the forecasts 
of the fuel costs of approximately $1 million. 

Additional Fuel Cost fo r  the Federal Surface Transportation Board Filing 

WP&L requested additional rate recovery for an estimated $750,000 cost which it 
expects to incur in 2000 for its filing of railroad rate relief with the federal 
STB. The purpose of the filing is to establish a fair rate for the transportation 
services provided by the Union Pacific Railroad. WP&L was unable to reach an accord 
with the railroad as to the rail rates related to the delivered price of Wyoming 
Power River Basin coal. WP&L also offered to amortize this cost as a fuel cost over 
the period of expected benefit. 

0 The Commission determined the cost of WP&L's STB filing should not be classified as 
a fuel cost under the fuel rules. However, WP&L may request deferred accounting 
treatment of these costs for possible future rulemaking purposes. Therefore, the 
monitored fuel cost estimate for 2000 does not include the $750,000 cost of the STB 
filing. 

Portable Diesel Generators 

Wp&L has signed a purchase power contract with SkyGen Energy to obtain capacity 
from portable diesel generators. The Commission determined that the costs of this 
contract may be reflected as fuel costs as a reasonable supply option. The effect of 
this purchased power contract is to replace some of the additional long-term 
capacity that will be available from the delayed construction of the RockGen Plant. 
The Commission notes that this contract should not set a precedent €or future 
purchased power contracts to be included within the fuel rules and will be reviewed 
as part of a generic review of fuel rules. 

Firm Load Curtailments 

A provision of 1999 Wisconsin Act 9, Wis. Stat- § 196.192, allows the buydown of 
firm customer demand as a way to meet system peak demand. The issue in this 
proceeding is whether payments for buydowns should be monitored under the fuel 
rules. The Commission is presently investigating possible changes in the fuel rules. 
It is appropriate to address the costs of voluntary load curtailment in that 
investigation. 

Fuel Cost Allocation Method 

The March 3, 1999, order in this docket required WP&L to work with staff to resolve 
problems with its system of allocating costs between WP&L and its affiliated utility 
companies. The Commission expects that the utility will continue to work with the 
Commission staff to resolve this issue. 0 
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Economic Dispatch of Generation, Purchases and Sales €or Resale 

The Commission determined it reasonable to require WP&L to use an hourly dispatch 
model such as ENPRO in preparing fuel cost estimates in any future rate case and 
fuel rules filings. 

Cost Allocation and Rate Design 

The Commission's past practice has been to allocate changes in fuel costs among the 
various customer classes using class kWh consumption and to reflect changes in 
customer rates through the use of uniform kWh surcharges or credits. In the Amended 
Findings of Fact and Order issued in this docket in March 3, 1999, the Commission 
approved a cost allocation that allocated capacity related costs on the basis of 
monthly coincident class demands and a rate design that included surcharges for both 
energy charges and demand charges. 

Consistent with that determination, the Commission determined that it is reasonable 
to collect the portion of the increase in costs that are energy related with a 
uniform kwh surcharge and to allocate that portion of the increase in cost that is 
demand related between the various classes using class demands, including 
interruptible demand. The demand related costs shall be collected by a kwh surcharge 
for those classes with two part rates. For the large commercial and industrial 
classes that have demand charges, these demand related costs shall be collected 
through the use of surcharges on the demand charges. 

The authorized surcharges are shown in Appendix D. 

Combining Surcharges on Customer Bills 

Wp&L requested that if the Commission approves the recovery of additional fuel 
charges in this reopening, that it be allowed to combine on customer b i l l s  the 
authorized surcharge with the two fuel surcharges previously authorized by the 
Commission in this docket. The Commission finds that this request is reasonable. 

Refund of Surcharge 

The revenues collected from this surcharge will be subject to refund pending the 
commission's review of any excess revenues collected by WP&L while the surcharge is 
in effect as Wis. Admin. Code § PSC 116.06(3) requires. Excess revenues are defined 
as revenues that provide the utility with a greater return on common equity than the 
Commission authorized in the utility's most recent rate case. 

WP&L shall maintain appropriate records so it can return refunds to its customers 
if the Commission requires such a refund. 

Interim Order 

1. WP&L may increase its retail electric rates by adding an additional surcharge to 
all applicable rate schedules as shown in Appendix D €or service rendered on and 
after the effective date of this order. 

2. The surcharges authorized shall remain in effect until the issuance of a later 
order that establishes new retail electric rates. 

3. The effective date of this order shall be the day after it is mailed. The 
authorized electric rates shall be placed in all offices and stations of the utility 
by such effective date. 

4 .  wP&L is authorized to combine for billing purposes the fuel surcharges authorized 
in this order with the surcharges previously authorized in this docket in the orders 
issued on July 15, 1998 and March 3, 1999. 

5 .  WP&L shall notify each customer with an explanation of this surcharge pursuant to 
Wis. Admin. Code § 113.16 (I) (d) . 
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e 6. As a condition of this order, the revenues collected under these surcharges shall 
be collected subject to refund, as described in the Opinion. WP&L shall maintain 
appropriate records acceptable to the Commission to enable it to return refunds to 
its customers, if required and ordered by the Commission. 

7. WP&L shall use an economic dispatch model in the preparation of any future 
filings for rate changes relating to fuel costs. 

8. WP&L shall continue to work with Commission staff to resolve issues related to 
its system of allocating costs between affiliated companies. 

9. Appendix C of this order is substituted for the monthly fuel cost estimates 
authorized in the March 3, 1999 order in this docket. 

10. In all other respects, the April 29, 1997, order in this docket remains in 
effect without change. 

11. Jurisdiction is retained. 

Dated at Madison, Wisconsin, 

Notice of Appeal Rights 

Notice is hereby given that a person aggrieved by the foregoing decision has the 
right to file a petition for judicial review as provided in W i s .  Stat. § 227.53. 
The petition must be filed within 30 days after the date of mailing of this 
decision. That date is shown on the first page. If there is no date on the first 
page, the date of mailing is shown immediately above the signature line. The Public 
Service Commission of Wisconsin must be named as reSDOndent in the petition for 

& e judicial review. 

Notice is further given that, if the foregoing decision is an order followinq a - 
proceeding which is a contested case as defined-in Wis. Stat. § 227.01(3), a person 
aggrieved by the order has the further right to file one petition for rehearing as 
provided in Wis- Stat, 5 227.49. The petition must be filed within 20 days of the 
date of mailing of this decision. 

If this decision is an order after rehearing, a person aggrieved who wishes to 
appeal must seek judicial review rather than rehearing. A second petition for 
rehearing is not an option. 

This general notice is for the purpose of ensuring compliance with Wis. Stat. § 
227-48(2), and does not constitute a conclusion or admission that any particular 
party or person is necessarily aggrieved or that any particular decision or order is 
final or judicially reviewable. 

Revised 9/28/98 

APPENDIX A (UNCONTESTED) 

In order to comply with Wis. Stat. § 227.47, the following parties who appeared 
before the agency are considered parties for purposes of review under Wis. Stat. 
227 - 53. 
public Service Commission of Wisconsin 

(Not a party but must be served) 610 N. Whitney Way P.O. Box  7854 Madison, WI 
53707-7854 WISCONSIN POWER AND LIGHT COMPANY 

by Mr. Ritchie J. Sturgeon, Attorney 222 West Washington Avenue P.O. Box 192 
Madison, WI 53701-0192 
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RENEW WISCONSIN 

by Mr. Michael Vickerman 222 South Hamilton Street Madison, WI 53703 

WISCONSIN PUBLIC SERVICE CORPORATION 

by Mr. Bradley D. Jackson, Attorney Foley and Lardner 150 East Gilman Street, P.O. 
Box 1497 Madison, WI 53701-1497 

WISCONSIN INDUSTRIAL ENERGY GROUP (WIEG) 

by Mr. Richard L. Olson, Attorney LaFollette & Sinykin One East Main Street P.O. 
Box 2719 Madison, WI 53701-2719 

MADISON GAS AND ELECTRIC COMPANY 

by Mr. Jeff Newman Mr. Greg Bollom 133 South Blair Street, P.O. Box 1231 Madison, 
WI 53701-1231 

VIRCHOW, KRAUSE & COMPANY, LLP 

by Mr. John Andres 4600 American Parkway, P.O. Box 7398 Madison, WI 53707-7398 

WPS ENERGY SERVICES, INC. 

by Mr. Chris Matthiesen, Director Energy Supply Cost Management 677 Baeten Road 
Green Bay, WI 54304 

CITIZENS' UTILITY BOARD 

by Mr. Dennis Dums 16 North Carroll Street, Suite 300 Madison, WI 53703 

WICOR GAS MARKETING 

by Ms. Mary L. Wolter 306 North Milwaukee Milwaukee, WI 53202 

KOHLER COMPANY 

by Mr, Mike Potts 444 Highland Drive Kohler, W I  53044 

WISCONSIN COALITION FOR FAIR COMPETITION 

by Mr. Warren J. Day, Attorney 30 West Mifflin Street, Suite 403 Madison, WI 53703 

WISCONSIN PAPER COUNCIL 

by Mr. Earl Gustafson 250 North Green Bay Road P.O. Box 718 Neenah, WI 54956- 2245 

WISCONSIN GAS COMPANY 

by Mr. Charles Cummings 626 East Wisconsin Avenue Milwaukee, WI 53202 

WISCONSIN ELECTRIC POWER COMPANY 

by Mr. Les Durski 231 West Michigan Street, A349 P.O. Box 2046 Milwaukee, WI 53201 

WISCONSIN PROPANE GAS ASSOCIATION 

by MS. Patti Green Schulthess W1114 Yarwood Road Brooklyn, WI 53521-9744 

WISCONSIN UTILITIES ASSOCIATION 

by Mr. Nick George P.O. Box 2117 Madison, WI 53701-2117 
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WISCONSIN END-USER GAS AND ELECTRIC ASSOCIATION 

by Ms. Darcy Fabrizius P.O. Box 2226 Waukesha, WI 53187-2226 

SUPERIOR WATER, LIGHT AND POWER COMPANY 

by Mr. Robert E. Evered 2915 Hill Avenue P.O. Box 519 Superior, WI 54880 

WISCONSIN HEALTH CARE ASSOCIATION 

by Mr- Thomas P. Moore, Executive Director 121 South Pinckney Street, Suite 500 
Madison, WI 53703 

END OF DOCUMENT 
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FOCUS - 8 of 16 DOCUMENTS 

IN RE: NOTICE OF INTENT OF ENTERGY MISSISSIPPI, INC., TO AMEND ITS 
POWER MANAGEMENT RIDER SCHEDULE TO INCLUDE PROVISIONS FOR 

ADMINISTRATIVE AND RELATED PURPOSES 
COMPANY -PURCHASED ELECTRIC GENERATING FACILITIES AND FOR 

2005-UN-258; EC-123-0082-00 

Mississippi Public Service Commission 

2005 Miss. PUC LEXIS 768 

December 7,2005, Ordered 

PANEL: [*13 BO ROBINSON, CHAIRMAN; NIELSEN COCHRAN, VICE CHAIRMAN 

OPINION FINAL ORDER 

THIS CAUSE came on to be heard on the 5th day of October 2005, by the Mississippi Public Service Commission 
(the "Commission") regarding the Notice of Intent to Change Rates ("Notice of Intent") filed by Entergy Mississippi, 
Inc. ("Entergy Mississippi" or "the Company") pursuant to Miss. Code Ann. § 77-3-1 er seq. as amended (the "Act"), 
Rule 9.100(2) of the Commission's Public Utilities Rules of Practice and Procedure (the "Procedural Rules"), and other 
applicable Commission rules, giving notice of Entergy Mississippi's intent to amend and supersede its Power Manage- 
ment Rider Schedule PMR-2. The Commission, having considered the matter, including the evidence, both oral and 
documentary, and being fully advised in the premises, finds as follows: @ INTRODUCTION 

1. 

Entergy Mississippi is a public utility as defined in Section 77-3-3(d)(i) of the Mississippi Code of 1972, as 
amended, and is engaged in the business of generating, transmitting, and distributing electric power and energy to and 
for the public for compensation in forty-five (45) [*2] counties in western Mississippi, having its principal place of 
business at Jackson, Mississippi. Entergy Mississippi's mailing address is Post Office Box 1640, Jackson, Mississippi, 
39215-1640. 

2. 

Entergy Mississippi is the holder of Certificates of Public Convenience and Necessity issued in Docket No. U-44 
and other Dockets by Orders of the Commission beginning December 3,1958, as supplemented from time to time, au- 
thorizing the Company's operations in western Mississippi, and is rendering electric service in accordance with its ser- 
vice rules and regulations and in accordance with schedules of rates and charges, all of which have been previously ap- 
proved by Orders of the Commission. Entergy Mississippi is a Mississippi corporation. A copy of its Amended and Re- 
stated Articles of Incorporation has been previously filed with the Commission in Docket 2002-UN-526. 

3. 

Entergy Mississippi filed Power Management Rider Schedule PMR-3 ("Rider PMRS"), which is attached to the 
Notice of Intent as ATTACHMENT A, to amend and supersede currently-effective Power Management Rider Schedule 
PMR-2 ("Rider PMR-2"), which is attached to the Notice of Intent as ATTACHMENT B, with Rider PMR-3 to [*3] be 
effective for bills rendered on and after August 1,2005. 

PROCEDURAL HISTORY 

4. 

The Notice of Intent was filed with the Commission on May 5,2005. The Commission issued a Suspension Order 
on May 24,2005, suspending Rider PMR-3 for 120 days from the date of the filing of the Notice of Intent. Said cause 
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was made returnable to the July Docket Call of the Commission, which was held July 7,2005. Notice of the filing was 
given as required by law and this Commission's Procedural Rules to all interested persons and by publication on June 3, 
2005, in The Clarion-Ledger, being a newspaper of general circulation published in Jackson, Mississippi, said notice 
having been in strict compliance with the law and having been, in the judgment of the Commission, such reasonable 
notice of such hearing to all persons interested therein as is necessary under the law and under the rules and regulations 
of the Commission. 

5. 

A Scheduling Order was entered by the Commission in this Docket on June 22,2005, establishing procedures for 
the timely resolution of this matter, including deadlines for discovery and for the filing of testimony, setting a prehear- 
ing conference for August 29,2005, and setting [*4] this matter for hearing on September 19,2005. The prehearing 
conference was herd and recessed on August 29,2005. On September 8,2005, the Commission issued a Revised 
Scheduling Order setting this cause for hearing on October 5,2005. On September 15,2005, the Commission issued an 
order closing the prehearing conference. The hearing in this cause was consolidated with the hearing in Commission 
Docket 2005-UA-323, which pertains to Entergy Mississippi's Petition for a Certificate of Public Convenience and Ne- 
cessity to acquire the Attala Energy Facility ("Attala Facility"), a 480 megawatt electric generating facility located in 
Attala County, Mississippi. 

6. 

Pursuant to the Scheduling Order, Entergy Mississippi gave written Notice to each of its affected customers and 

7. 

Over the objection of Entergy Mississippi, Calpine Corporation; Cottonwood Energy Company, LP; and SUEZ En- 

filed its Certificate of Notice to Customers in this Docket on September 25,2005. 

ergy Marketing, NA, Inc., were allowed to intervene. Mississippi Power Company also was allowed to intervene. The 
Public Utilities Staff ("Staff') participated as a party in this proceeding. 

8. 

During the discovery phase of this [*5] proceeding, the Staff propounded data requests to Entergy Mississippi. 

9. 
Entergy Mississippi and the Staff are the only parties in this proceeding that filed Direct or Rebuttal Testimony. 

JURISDICTION AND SuFFlCIENCY OF FILING 
10. 

This Commission has jurisdiction of this matter by virtue of its subject and the authority conferred upon this Com- 
mission by the laws of the State of Mississippi. This Commission finds that the Notice of Intent, all pleadings, testi- 
mony, data, documentation, and exhibits in this Docket filed by Entergy Mississippi comply with all the statutory filing 
requirements and the requirements of the Commission's Procedural Rules for a standard change in rates, except the re- 
quirements of items 4,5,6,7(c), 9-1 1, and 14-17 of Appendix C, Schedule 1 of the Procedural Rules, which require- 
ments Entergy Mississippi has requested be waived and which this Commission finds as unnecessary and impractical 
and, for good cause shown, hereby waives. This Commission further finds that there is substantial evidence to support 
the findings and conclusions contained herein. 

FINDINGS AND CONCLUSIONS 

11. 

In support of the Notice of Intent, Entergy Mississippi included with its filing [*6] the pre-filed Direct Testimony 
and Exhibits of Robert M. Hawkins, being attached as A'ITACHMEN" C to the Notice of Intent and incorporated 
therein by reference. 

12. 

Entergy Mississippi filed Rider PMR-3 to amend and supersede Rider PMR-2 to provide for the inclusion of the 
annual ownership costs ("Annual Ownership Costs") associated with Entergy Mississippi-purchased electric generating 
facilities after the Commission has issued a Certificate of Public Convenience and Necessity authorizing Entergy Mis- 
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sissippi to acquire an existing generating facility in order to allow Entergy Mississippi to take advantage of opportuni- 
ties to acquire existing generation assets that are beneficial to the ratepayer. Rider PMR-3 provides that it does not begin 
billing Annual Ownership Costs for a generating facility until the Commission has issued a certificate authorizing such 
acquisition and the closing has occurred. 

13. 

Virden C.  Jones filed testimony on behalf of the Staff on August 22,2005, to the effect that Entergy Mississippi's 
proposed changes to Rider PMR-2 as contained in Rider PMR-3 could best be evaluated by reference to the actual fi- 
nancial details of Entergy Mississippi's proposed [TI purchase of the Attala Facility. The acquisition of the Attala 
Facility is the subject of the Petition for a Certificate of Public Convenience and Necessity filed by Entergy Mississippi 
in Docket 2005-UA-323, on June 2,2005. Mr. Jones indicated that without such context, it would not be possible to 
determine the probable impact of Entergy Mississippi's proposal on rates since the financial details were being provided 
by said Company in the related Docket 2005-UA-323. 

14. 

On August 26,2005, Mr. Jones filed testimony in both Docket 2005-UN-258 and 2005-UA-323. Mr. Jones's testi- 
mony stated that the Staff is opposed to Entergy Mississippi's proposed changes to Rider PMR-2, as reflected in Rider 
PMR-3. Mr. Jones indicated a number of concerns about the appropriateness of using a rider to recover the Annual 
Ownership Costs of newly acquired existing plants. First, Mr. Jones stated that the authority that Entergy Mississippi 
was seeking was too broad and that the recovery of the Annual Ownership Costs of each plant sought to be acquired by 
said Company should be addressed individually. Second, Mr. Jones stated that the PMR Rider was never intended to be 
used to recover investment in new [*8] generating plant and related operating and maintenance expenses, which are 
normally recovered through a general rate case. Third, Mr. Jones stated that he is concerned that Rider PMR-3 considers 
certain costs in isolation and does not look at total costs for Entergy Mississippi. Although the Staff is opposed to the 
approval of Rider PMR-3 as filed, the Staff has taken the further step of setting out specific concerns with the operation 
of Rider PMR-3 and how Rider PMR-3 may be revised to address those concerns in the event this Commission should 
elect to approve Rider PMR-3 in some form. 

15. 

The Staff recommended the following revisions to Rider PMR-3 if the Commission elects to approve some form of 
said Rider: 

I .  Rider PMR-3 should be restricted to the Attala Facility acquisition. 

2. Rider PMR-3 should be approved on a one-time, short-term, interim basis and there should be a defi- 
nite date by which Entergy Mississippi agrees to file a general rate proceeding to incorporate the Attala 
Facility's cost into base rates. 

3. Accumulated Deferred Income Taxes should be included as an offset to rate base in the calculation of 
Annual Ownership Costs. 

4. A true-up for the first billing [*9] period of Annual Ownership Costs under Rider PMR-3 shouId be 
considered that would then be included in the rate calculation for the second billing period. 

5. The benchmark return on rate base ("BRORB") from Entergy Mississippi's most recent Formula Rate 
Plan ("FRP") Evaluation is the appropriate return to use as the "Rate of Return on Investment" in the cal- 
culation of Annual Ownership Costs. 

6. The reserve equalization effect af Entergy Mississippi's acquisition of the Attala Facility should be in- 
cluded in the Annual Ownership Cost calculation. 

16. 

Mr. Jones concluded his testimony with regard to Rider PMR-3 by stating that ultimately the appropriate method of 
incorporating the proposed Attala Facility into base rates should be a general rate case and that the Staff cannot support 
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utilization of Rider PMR-3, as filed, for such purpose. Mr. Jones further stated that if this Commission were to find, 
however, that, due to special circumstances, the PMR Rider or some newly created separate rider schedule should be 
used to recover the Annual Ownership Costs of the Attala Facility, Mr. Jones strongly recommends that it be done on a 
one-time, short-term interim basis only. 

17. 

On September [*lo] 23,2005, Entergy Mississippi witness Mr. Hawkins, filed rebuttal testimony in this Docket. 
Mr. Hawkins stated in his testimony that Rider PMR-3, as filed in this Docket, provides Entergy Mississippi with the 
ability to acquire an existing generating facility when the Company has demonstrated that the acquisition provides sav- 
ings to its customers and is in the public interest. Mr. Hawkins further stated that, if Entergy Mississippi is allowed to 
acquire the Attala Facility and recover its Annual Ownership Costs under Rider PMR-3, as modified in Mr. Hawkins' 
Rebuttal Testimony, Entergy Mississippi would accept certain of the recommended revisions made by Mr. Jones, to- 
wit: 

1. Rider PMR-3 should be restricted to the Attala Facility acquisition. 

2. There should be a definite date (2009 is proposed by Mr. Hawkins in his Rebuttal Testimony) by 
which Entergy Mississippi agrees to file a rate case to incorporate the Attala Facility into base rates. 

3. Accumulated Deferred Income Taxes should be included as an offset to rate base in the calculation of 
Annual Ownership Costs. 

4. A true-up for the first billing period of Annual Ownership Costs under Rider PMR-3 should be ex- 
plored [*11] that would then be included in the rate calculation for the second billing period. 

18. 

Both the Staff and Entergy Mississippi take the position that the Company's Formula Rate Plan Rider Schedule 
FRP-4 (Revised) ("Formula Rate Plan") was not designed to recover the costs of major plant additions such as the At- 
tala Facility. Such costs should be recovered by some means outside the framework of the Formula Rate Plan. The Staff 
recommended that the rates to recover the costs of the Attala Facility should be addressed in a general rate proceeding. 
Entergy Mississippi urged the Commission to allow the Annual Ownership Costs of the Attala Facility to be recovered 
through the operation of Rider PMR-3 due to the unique circumstances and timing of the Attala Facility transaction. 

19. 

The Commission takes notice in this Order that it is issuing an order in Docket 2005-UA-323 granting Entergy 
Mississippi a Certificate of Public Convenience and Necessity to acquire the Attala Facility, together with all findings 
therein contained, supporting the acquisition of that plant by Entergy Mississippi for the benefit of its customers. Fur- 
ther, all of the findings herein contained in this Order and the [*I21 Commission's approval of Rider PMR-3, as modi- 
fied herein and on an interim basis only, are made and done on the basis that Rider PMR-3 will apply to allow Entergy 
Mississippi to recover the Annual Ownership Costs of only the Attala Facility on an interim basis and only in the man- 
ner and form as set out in this Order. 

20. 

The Commission commends the Staff for its thorough investigation of the Company's filing in this proceeding, in- 
cluding the extensive discovery conducted by the Staff. In particular, although the Staff opposes the approval of Rider 
PMR-3, it was helpful to the Commission to have the Staff take the extra step of setting out certain revisions to Rider 
PMR-3 in the event the Commission should elect to approve Rider PMR-3 in some form. 

21. 

The Commission finds that under normal circumstances, the traditional method for a utility to recover the owner- 
ship costs of a major plant addition, such as the Attala Facility, should be through the inclusion of such costs in base 
rates following a general rate proceeding before the Commission in which all costs and revenues may be considered. 
This method has worked well in the past where a utility has traditionally constructed new [*13 J power plants and had 
sufficient lead-time to complete a general rate case prior to the new plant being placed in service and ownership costs 
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being incurred. The Attala Facility transaction presents a unique opportunity for Entergy Mississippi to add a new and 
efficient power plant through the purchase of the existing and operating Attala Facility, and the Commission finds that 
ultimately the appropriate method for Entergy Mississippi to recover the Annual Ownership Costs of the Attala Facility 
over the life of the plant is through the inclusion of such costs in base rates following a general rate proceeding. 

22. 

The Commission recognizes that the proposed acquisition of the Attala Facility presents a unique opportunity for 
Entergy Mississippi to upgrade its generation fleet, and by acquiring the facility now, Entergy Mississippi can lock in a 
modem and efficient generating facility at a very economical price. As set out in the Commission Order in Docket 
2005-UA-323, the proposed acquisition of the Attala Facility will result in substantial benefits and fuel savings for En- 
tergy Mississippi's customers. The Commission recognizes the Attala transaction is unique in the timing within [*14] 
which the transaction was agreed upon, and the acquisition should be closed in order to assure Entergy Mississippi's 
customers the benefits associated with ownership of the plant. Further, we recognize that Entergy Mississippi should 
move forward to close the acquisition of the Attala Facility as soon as practical after the Commission's Order in Docket 
2005-UA-323 granting Entergy Mississippi a certificate to acquire the Attala Facility. 

23. 

Entergy Mississippi will begin incurring the Annual Ownership Costs of the Attala Facility immediately upon the 
closing of the transaction. Consequently, Entergy Mississippi does not have sufficient time to prepare, file, have the 
Commission consider and render a decision in a general rate proceeding after the Commission's Order in Docket 2005- 
UA-323 and before the closing of the transaction, which time is estimated to be approximately sixty days. At the time of 
closing, the tolling agreement with the plant's previous owner will expire. Entergy Mississippi's right to recover the cost 
of the Attala capacity through Rider PMR-2 will also cease on the closing date. Consequently, Entergy Mississippi will 
have no recovery mechanism in place for the [*15] Attala Facility unless the Commission approves an interim rider. 
The Commission finds that the approval or rejection of a form of Rider PMR-3 is a "policy decision" for the Commis- 
sion. In making such a "policy decision", the Commission has considered the arguments for and against adoption of 

Considering the unique opportunity presented by Entergy Mississippi's acquisition of the Attala Facility and the 
substantial benefits to its customers resulting therefrom, coupled with the unique timing of the closing of the transac- 
tion, the Commission finds that the public interest is served by approving Rider PMR-3 on an interim basis, as hereinaf- 
ter provided, thereby allowing Entergy Mississippi sufficient time within which to file a general rate case to recover the 
Annual Ownership Costs of the Attala Facility, during the period between the closing of the transaction and the imple- 
mentation of new base rates following a general rate case. By so providing, this Commission allows Entergy Mississippi 
to close acquisition of the Attala Facility without having an immediate detrimental impact on the Company's earnings 
and returns during this interim period. 

Rider PMR-3. 

24. 

The Commission has found [*16] in Docket 2005-UA-323 that the evidence is compelling that Entergy Mississippi 
should acquire the Attala Facility now in order to assure that the substantial benefits to its customers associated with the 
Company's ownership of the Attala Facility will be locked-in for the life of the facility. Yet, in this Docket 2005-UN- 
258, the Commission must fashion a method by which it can consider rate relief associated with the ownership of the 
Attala Facility in a manner that is just and reasonable while allowing the transaction to be closed as soon as possible. 
The Commission finds that the approval of Rider PMR-3, as modified hereinafter in this Order and for the one-time 
interim period only, accomplishes the aforesaid objective and results in just and reasonable rates for the interim period 
and serves the public interest. 

25. 

The Commission accepts the Staffs recommendations on the following concerns outlined in the Staffs testimony 
and finds that Rider PMR-3 should be revised accordingly. 

1 - Rider PMR-3 should apply to the recovery by Entergy Mississippi of the Annual Ownership Costs of 
only the Attala Facility. 
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2. Rider PMR-3 should only be approved on a one time, short-term interim [*17] basis. Accordingly, 
Rider PMR-3 shall be revised, with the billing adjustment for the Annual Ownership Costs to become ef- 
fective on the first billing cycle following the 45-day Section V period that includes the Staffs Section 
III. B 28day review of the Annual Ownership Cost data and documentation for the AttaIa Facility sub- 
mitted by Entergy Mississippi to the Staff. The billing adjustment for the Attala Facility will remain ef- 
fective until December 31,2006, or the date of the implementation on the first billing cycle of revised 
base rates following a general rate proceeding filed by Entergy Mississippi, whichever occurs sooner. At 
that time, the provision in Rider PMR-3 for the Annual Ownership Costs for the Attala Facility, as modi- 
fied and approved herein, shall expire and be removed from the Rider, after giving effect to any true-up 
as calculated pursuant to subparagraph 5 below. To account for the recovery of any Annual Ownership 
Costs for the period that extends from the closing date to the commencement-of-billing date, the Com- 
mission authorizes Entergy Mississippi to defer as a regulatory asset such costs until the second billing 
month following the commencement of billing [*IS] date. At that time, Entergy Mississippi will be al- 
lowed to recover such costs through the remaining term of the Annual Ownership Costs provision of 
Rider PMR-3, as set out in this Order. This revision addresses the Staff recommendation on the interim 
concept for Rider PMR-3 as well as the recommendation for a time within which Entergy Mississippi 
may file a general rate case. We have provided that the billing adjustments for the Annual Ownership 
Costs under Rider PMR-3 will expire automatically on December 31,2006, or sooner. Therefore, in or- 
der to have in place a mechanism providing an opportunity to eam a fair and reasonable return on the At- 
tala Facility, Entergy Mississippi should file a general rate case in time for the Commission to complete 
its hearing and issue an order on or before December 3 1,2006. 

3. Rider PMR-3 shall be revised to provide for the inclusion of any Accumulated Deferred Income Taxes 
as an offset to rate base in the calculation of Annual Ownership Costs. 

4. The benchmark return on rate base ("BRORB") from the Company's most recent Formula Rate Plan 
("FRP") Evaluation is the appropriate return to use as the "Rate of Return on Investment" in the calcula- 
tion [*19] of Annual Ownership Costs. 

5. When the billing for the Annual Ownership Costs of Attala Facility is completed under Rider PMR-3, 
the Staff is requested to perform an audit to determine the actual revenues collected (including reserve 
equalization benefits) and the actual expenses incurred for Annual Ownership Costs under the rider from 
the date of closing to the effective date of revised base rates following a general rate proceeding. A one- 
time true-up adjustment for the difference in the Attala Facility actual revenues (including reserve 
equalization benefits) and actual Annual Ownership Costs will be included in the first quarterly prede- 
termination of the Rider PMR-3 factor following the cessation of billing the Annual Ownership Costs. 

26. 

Entergy Mississippi contends and the Commission finds, that immediately upon the closing of the Attala Facility 
transaction, the Company will begin incurring the Annual Ownership Costs of the Attala Facility. The Company further 
contends that without a rate relief mechanism in place at the time of closing, the acquisition of the Attala Facility by the 
Company will have a significant detrimental impact or downward pressure on the Company's [*20] rate of return and 
earnings and its ability to move forward with the acquisition will be placed in question. It is the Company's position that 
since it is acquiring the Attala Facility for the benefit of its customers, it would be unjust and unreasonable to allow the 
aforesaid result to occur. Entergy Mississippi argues that it should be allowed the opportunity to earn the same level of 
returns and earnings after the closing of the Attala Facility acquisition as it did before the closing and not suffer any 
"penalty" as a result of acquiring the Attala Facility for the benefit of its customers. 

Entergy Mississippi can continue to collect its costs and a fair and reasonable return on its investment until a general 
rate case proceeding can be completed. However, the Staff disagrees with Entergy Mississippi's premise that it is enti- 
tled to earn the same level of returns and earnings after the closing as it did before the closing. The Staff contends that 
Entergy Mississippi is entitled only to an opportunity to earn a fair and reasonable return on its investment. The Staff 
[*21] asserts that the Commission's role should be to create a favorable regulatory environment that allows for only a 
reasonable opportunity to earn a fair return. The Staff further asserts that it is management's responsibility to prudently 
manage Entergy Mississippi's level of earnings by operating efficiently and controlling costs. 

The Staff agrees that a short-term interim rate relief mechanism will be needed at the time of closing to ensure that 
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The Staff also contests the notion that Entergy Mississippi will suffer a "penalty" if it is not allowed to earn at the 
same level of returns and earnings after the Attala Facility acquisition as it did before the closing. Entergy Mississippi's 
earnings prior to the acquisition are bolstered by approximately $ 11 million in reserve equalization benefits annually 
related to the Attala plant tolling agreement. 

The Staff contends that under Rider PMFt-2, Entergy Mississippi is able to fully recover the costs of the Attala ca- 
pacity from ratepayers, while at the same time recovering the additional reserve equalization benefits from its sister op- 
erating companies under the System Agreement. For each dollar that Entergy Mississippi spends on capacity, it effec- 
tively receives two dollars back -- one from the ratepayers and one in reserve equalization benefit. In effect, [*22] this 
has allowed Entergy Mississippi to earn a 100% return on its investment in the Attala capacity. The Staff contends that 
Entergy Mississippi is allowed the opportunity to earn on the capacity at this extraordinarily high level as an incentive 
to purchase capacity that would lead to fuel savings for ratepayers. However, under Rider PMR-2, this incentive is lim- 
ited by the life of the purchased capacity contract. When the contract is terminated or expires, the incentive rightfully 
also expires. 

The Staff asserts that it is not appropriate for Entergy Mississippi to label the loss of the Rider PMR-2 incentive as 
a "penalty". Furthermore, the Staff rejects Entergy Mississippi's implied premise that the Rider PMR-2 incentive should 
be a permanent incentive, which continues even after the related purchase power contract has expired. Entergy Missis- 
sippi is entitled only to the opportunity to recover its costs and earn a fair and reasonable return on its investment. The 
Staff points out that this Commission has consistently ruled in this manner, which conforms to basic ratemaking theory 
and practice. 

The Commission finds there is merit in Entergy Mississippi's position on the need for [*23] a temporary recovery 
mechanism, but only in the context of the operation of Rider PMR-3 for the interim period set out in this Order. A gen- 
eral rate case proceeding will allow Entergy Mississippi the opportunity to recover the prudently incurred costs of the 
Attala Facility, and Entergy Mississippi's rate of return and earnings will be set in the context of said Company's total 
revenues, casts and operations. 

This Commission is committed to providing a favorable regulatory environment in Mississippi which will allow 
utilities in this State the Opportunity to earn a fair and reasonable return on their investments. We believe that our past 
and current policies provide concrete evidence of this commitment. However, the Commission agrees with the Staff that 
our role has not been and should not be to protect or ensure a certain level of earnings for the utilities that we regulate. 
In the past, we have consistently avoided micro-managing the affairs and operations of our regulated utilities and we see 
no reason to alter this policy now. We agree with the Staff that ultimately it is management's responsibility to properly 
manage its level of earnings. Our role is to create and maintain policies [*24] and rules consistent with state law which 
provide a favorable regulatory climate and promote strong and viable utility companies. We believe that promoting 
strong and viable utility companies is in the public interest. The Commission's approval of Rider PMRS, as modified 
herein, is designed to accomplish the aforesaid objectives for this interim period, while allowing the Attala Facility ac- 
quisition to be closed as soon as possible. 

27. 

This Order addresses the Staffs remaining three concerns with Rider PMR-3. The Staff is concerned that approving 
Rider PMR-3 may not accurately reflect Entergy Mississippi's O&M production costs, and the Staff has recommended 
that the proper way to reflect such costs is through a general rate case. The Commission agrees, that for the long-term, a 
general rate case is the appropriate method of more accurately reflecting the O&M production costs of the Attala Facil- 
ity. 

28. 

The Staff recommended that the appropriate rate of return on rate base under Rider PMR-3 should be the Bench- 
mark Rate of Return on Rate Base ("BRORB"), as contained in Entergy Mississippi's most recent FRP Evaluation Re- 
port submittal, as opposed to Entergy Mississippi's position [*251 that the rate of return should be the "higher of' the 
Earned Rate Return on Rate Base ("ERORB") or the BRORB. The Staff asserted that there is no theoretical justification 
for using the ERORB to calculate the return on rate base. The Staff argued that the ERORB is affected by many factors 
besides rates, including management, weather, economic conditions and a variety of other factors. The Staff contended 
that these factors have no relationship to the determination of a fair and reasonable return. It is the position of the Staff 
that Entergy Mississippi should not be allowed to use a higher return level simply because it has had a banner year. Fur- 
thermore, the Staff asserted that the formulas in Entergy Mississippi's formulary rate plan (Rider FRP-4) are the proper 
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tools to use to determine a fair and reasonable return for said Company. Determining a fair and reasonable return in this 
manner has been a long-standing practice of the Commission, and Entergy Mississippi has offered no compelling reason 
to change this practice. 

Consistent with the goal of maintaining a favorable regulatory environment that protects the interests of both En- 
tergy Mississippi and its ratepayers, the Commission [*26] finds that the Rate of Return on Rate Base (RORB) to be 
allowed in the Annual Ownership Costs of the Attala Facility to be included in Rider PMR-3, as revised herein, for the 
interim period shall be 7.89%, which is the Benchmark Rate of Return on Rate Base (BRORB) set out in said Com- 
pany's 2005 Formula Rate Plan submittal. Use of the BRORB or some variation thereof, is consistent with the methods 
used under all of the formulary rate plans that we have approved and in general rate cases brought before this Commis- 
sion. Entergy Mississippi has provided no compelling evidence to convince this Commission that the ERORB is a more 
appropriate choice to provide a fair and reasonable return. We note that one outcome of using the ERORB, as proposed 
by Entergy Mississippi, is that theoretically the earned rate of return could be above the range of no change and there- 
fore by definition not fair and reasonable. 

29. 

Staff initiated the issue of the proper treatment of MSS-1 benefits. MSS-1 is the schedule in the System Agreement 
that provides for reserve equalization through payments or receipts by the various Entergy operating companies accord- 
ing to whether they are "long" or "short" on capacity. [*27] An operating company is "long" if it has generating capac- 
ity (owned or under contract) in excess of its capability responsibility, in which case it receives MSS-1 payments. Con- 
versely, if it is "short" by having generation less than its capability responsibility, it makes payments to the "long" oper- 
ating companies. Staff's position is that the addition of the Attala Facility to Entergy Mississippi's fleet of generation -- 
first through the tolling agreement and then by ownership -- has value because it will make Entergy Mississippi either 
less "short" or more "long" resulting in Entergy Mississippi either paying less if it is "short," or receiving more MSS-1 
payments if it is "long". Ownership of the Attala capacity therefore results in a reserve equalization benefit, the value of 
which is readily determinable. The value is simply the difference between Entergy Mississippi's reserve equalization 
payment (or revenue) with the Attala Facility included in the calculation and the payment (or revenue) amount that 
would result if the Attala Facility is not included in the calculation. Staff contends that it is the value of this benefit 
which rightfully should be applied directly to reduce [*28] the amount of Attala's Annual Ownership Costs thereby 
giving ratepayers a dollar-for-dollar reduction in the Annual Ownership Costs. 

Entergy Mississippi contended that any equalization payments it receives under MSS-I as a result of the Attala Fa- 
cility have been included in its MSS-I receipts since July 1,2004, under the tolling agreement, and were included in its 
filing in the FRP in March 2005. Entergy Mississippi argued that to offset the Annual Ownership Costs of the Attala 
Facility under Rider PMR-3 by approximately $11 million would represent a disallowance of almost 50 percent of the 
Annual Ownership Costs of the Attala Facility and would have an immediate material adverse impact on Entergy Mis- 
sissippi's present earnings. 

The Staff recommended that the Annual Ownership Costs of the Attala Facility should be offset by the reserve 
equalization benefits that Entergy Mississippi will continue to receive under Schedule MSS-1 of the Entergy System 
Agreement as a result of the Attala Facility acquisition. The Staff asserted that in calculating the annual revenue re- 
quirement (Annual Ownership Costs) of the Attala Facility, all costs and revenues related to the plant should be in- 
cluded [*29] in the calculation, including the reserve equalization benefits that Entergy Mississippi seeks to exclude. It 
is accepted ratemaking practice to calculate the revenue requirement in this manner. Furthermore, the Staff contended 
that including the reserve equalization benefit in the revenue requirement calculation is not a disallowance of any costs, 
as alleged by Entergy Mississippi. Rather, it is the proper recognition of reserve equalization benefits which rightly 
should accrue to the benefit of ratepayers since the Attala tolling agreement will expire on the closing date of the acqui- 
sition. Entergy Mississippi's right to collect incentive revenue under Rider PMR-2 will also terminate on the closing 
date. 

30. 

We find and order that the revenue requirement for the Annual Ownership Costs of the Attala Facility shall not be 
offset or reduced by the reserve equalization benefits until such time as the effective date of the Commission's final or- 
der in the initial proceeding in which Entergy Mississippi files for recovery of its Katrina-related costs or July 1,2006, 
whichever comes first, at which time the reserve equalization benefits will be treated as recommended by the Staff until 
[*30] the billing adjustments for the Annual Ownership Costs expire. 
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The reserve equalization benefit associated with the Attala plant will be omitted from the Annual Ownership Costs 
for purposes of calculating the initial Rider PMR-3 factor. However, at such time as the effective date of the Commis- 
sion's final order in the initial proceeding in which Entergy Mississippi files for recovery of Katrina-related costs or July 
1,2006, whichever comes first, a new, recalculated PMR-3 factor will become effective. For purposes of calculating 
this new PMR-3 factor, Entergy Mississippi will include the estimated annual reserve equalization benefit in the Annual 
Ownership Costs used to calculate the new factor. No other adjustments will be made to Annual Ownership Costs. En- 
tergy Mississippi will provide its estimate of the annual reserve equalization benefit along with supporting documenta- 
tion to the Staff. The reserve equalization benefit to be recognized is the difference between Entergy Mississippi's re- 
serve equalization revenue or payment with the Attala Facility included in the calculation and without the Attala Facility 
included in the calculation. The actual received benefit will also be [*31] included in the true-up of the Annual Owner- 
ship Costs of the Attala Facility, as described in Paragraph 25 (5 )  of this order. 

31. 

The Commission finds that approval of Rider PMR-3, as modified herein, and for the brief interim period as set out 
in this Final Order, appropriately addresses the following concerns expressed in Staffs testimony filed with the Com- 
mission. First, Rider PMR-3 should be Attala Facility specific; second, the recovery of the Annual Ownership Costs of 
the Attala Facility should be recovered through a general rate case; third, the Annual Ownership Costs element of Rider 
PMR-3 should have a limited duration as set out in this Order; fourth, the projected Annual Ownership costs and reve- 
nues should be trued-up after revised base rates become effective; fifth, the appropriate return percentage to use in cal- 
culating Entergy Mississippi's return is the BRORB; and sixth, the reserve equalization benefit associated with the At- 
tala Facility will be included in the calculation of its Annual Ownership Costs as provided in paragraph 30 herein. 

32. 

Entergy Mississippi will begin recovering the Annual Ownership Costs of the Attala Facility pursuant to Rider 
PMR-3 for the interim [*32] period when it submits to the Staff a redetermined Power Management Cost Factor at 
least forty-five (45) days prior to the commencement of the initial billing for Annual Ownership Cost of the Attala Fa- 
cility that is based on estimated cost at that time. Entergy Mississippi will provide the Staff documentation supporting 
the data and calculations utilized in the submittal. The Staff shall have twenty-eight (28) days from the date of the sub- 
mittal to review the information contained in the initial submittal and request clarification and additional data, if neces- 
sary- 

33. 

The revision in rates ordered herein is just and reasonable, consistent with applicable law and the rules of this 

IT IS, THEREFORE, ORDERED by this Commission as follows: 

Commission, and should be allowed to be effective on and after December 10,2005. 

(1) This Commission hereby does grant unto Entergy Mississippi permission for deviation from and does 
waive the Procedural Rule requirement referenced in Paragraph I O  hereinabove. 

(2) This Commission approves Rider PMR-3, as revised herein. Entergy Mississippi shall make a com- 
pliance filing containing Rider PMR-3, as revised in this Order, to be effective on and [*33) after De- 
cember 10,2005. 

(3) This Order shall be deemed issued on the day it is served upon the parties herein by the Executive 
Secretary of this Commission who shall note the service date in the file of this Docket. 

Chairman Robinson votes aye and Vice Chairman Cochran votes Aye. 

ORDERED by this Commission, this the 7th day of December 2005,2005. 

MISSISSIPPI PUBLIC SERVICE COMMISSION 

BO ROBINSON, CHAIRMAN 

NIELSEN COCHRAN, VICE CHAIRMAN 
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In the matter of the application of THE DETROIT EDISON COMPANY to increase 
rates, amend its rate schedules governing the distribution and supply of electric energy, 

implement power supply cost recovery plans, factors, and reconciliations in its rate sched- 
ules for jurisdictional sales of electricity and for miscellaneous accounting authority and 

regulatory asset recovery 

C a ~ e  NO. U-13808 

MICHIGAN PUBLIC SERVICE COMMISSION 

2004 Mich. PSC U X I S  56 

February 20,2004 

PANEL [*I] PRESEN'RHon. J. Peter Lark, Chair, Hon. Robert B. Nelson, Commissioner; Hon. Laura Chappelle, 
Commissioner 

OPINIONBY: LARK, NELSON; CHAF'PELLE 

OPINION. At the February 20,2004 meeting of the Michigan Public Service Commission in Lansing, Michigan. 

ORDER GRANTING INTERIM RATE RELIEF a History of P r o d i n g s  

On June 20,2003, The Detroit Edison Company (Detroit Edison) filed an application seeking to increase rates, 
amend its rate schedules governing the distribution and supply of electric energy, implement power supply cost recov- 
ery (PSCR) plans, factors, and reconciliations in its rate schedules forjurisdictional sales of electricity, and for miscel- 
laneous accounting authority and regulatory asset recovery of not less than $416,000,000 nl above the level of its then 
frozen rates. n2 Detroit Edison also requested an additional rate surcharge designed to collect amounts associated with 
its proposal for the recovery of various regulatory assets. 

n l  Detroit Edison's initial suggestion that this case involves a $416,000,000 rate increase is somewhat mis- 
leading, which is illustrated by the fact that the amount of interim relief requested by Detroit Edison in its Feb- 
ruary 4,2004 brief is $536,029,000. Currently, the positions supported by Detroit Edison equate to a $ 
553,427,000 request for final rate relief. See, Exhibit A-9, Schedule A1-2 wevised]. 

[*21 

n2 The rates schedules in effect for Detroit Edison as of June 20,2003 were those approved by the January 
21,1994 order in Case No. U-10102, as amended from time to time by the Commission and as reduced and fro- 
zen through application of 2000 PA 141 (Act 141), MCL 460.10 et seq. In addition, Detroit Edison charges cer- 
tain customers rates set forth in special contracts that have been approved by the Commission. 

Contemporaneously, Detroit Edison submitted a motion pursuant to MCL 460.6u(l) for partial and immediate rate 
relief in the annual amount of not less than $399,000,000. n3 However, as Section lOd(2) of Act 141 requires its rates 
for commercial and manufacturing customers with peak demands of less than 15 kilowatts (kW) to remain capped until 
January 1,2005, and the rates for its residential customers to remain capped until January 1,2006, Detroit Edison repre- 
sented that the actual annual amount of enhanced revenues to be recognized from a rate increase of that magnitude 
would be limited [*3] to and collected entirely from commercial and manufacturing customers with 15 kW or greater 
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demands. Detroit Edison also stated that $31,400,000 of its proposed interim rate relief would be used to recover the 
2004 portion of the regulatory assets sought in its application for rate relief. 

n3 See, footnote I ,  supra. 

Detroit Edison requested that the Commission authorize the use of an elecmc choice mitigation adjustment to ad- 
just costs associated with customers leaving under electric choice, which it proposed should operate in tandem with its 
PSCR mechanism. Moreover, according to Detroit Edison, the Commission should not reinstate the utility's PSCR 
clause until the issuance of a Commission order panting the company's motion for interim rate relief. n4 

n4 The Commission's December 18,2003 order in this proceeding required Detroit Edison to reinstate its 
PSCR clause on January 1,2004. 

1*43 

Detroit Edison proposed to charge new rates authorized by the Commission's order granting partial and immediate 
relief in a manner consistent with the freeze and cap provisions of Act 141, which means that, based on their peak de- 
mands, some of the utility's customers would receive adjustments to their rates in periods different than others. For cus- 
tomers receiving electric service under capped rates, Detroit Edison requested authority to increase their rates to the 
lesser of the maximum permitted under the cap or the maximum authorized by the Commission in the event that the 
company were to be ordered to reduce its billed PSCR factor. 

Detroit Edison also stated that its request for interim rate relief was based on an overall rate of return of 7.66% and 
a rate of return on common equity of I 1  .O%, which were authorized by the Commission in Case No. U-10102. Accord- 
ing to Detroit Edison, its application, supporting testimony, and exhibits demonstrate that its rates should ultimately be 
set through use of an overall rate of return of 7.75% and a rate of return on common equity of not less than 11 3%. Be- 
cause issuance of the interim rate relief order will reset the company's base rates, [*5] Detroit Edison maintains that 
coincident with resolution of its motion for partial and immediate rate relief, the Commission should terminate all secu- 
ritization and transition charge credits for choice customers. n5 

n 5  The rate reduction equalization credit was eliminated by the Commission in the January 15,2004 order 
in Case No. U-13933. 

Finally, Detroit Edison indicated that, to preclude the possibility of excess revenue being retained as a result of an 
order granting partial and immediate rate relief, Detroit Edison agreed to refund the amount, if any, by which the reve- 
nue collected under an order granting partial and immediate rate relief exceeds the amount of final rate relief granted by 
the Commission. Detroit Edison also represented that, concurrently with its filing of the rates authorized by an order 
granting partial and immediate rate relief, the utility would file a bond ensuring its obligation to make such refund. 

On July 28,2003, Administrative Law Judge Daniel E. Nickerson, Jr., (AJJ) conducted the [*6] initial prekaring 
conference in this matter, n6 at which petitions for leave to intervene filed by the Association of Businesses Advocating 
Tariff Equity (ABATE), the Residential Ratepayer Consortium (RRC), Energy Michigan, Inc., the Michigan Environ- 
mental Council and the Public Interest Research Group in Michigan (MEWIRGIM), Attorney General Michael A. Cox 
(Attorney General), the National Energy Marketers Association, Constellation NewEnergy (CNE), The Kroger Com- 
pany (Kroger), Energy Conversions, LLC, North American Wind Energy, LLC, and Mackinaw Power, LLC. Utility 
Workers Local 223, Pietro Zebri, and Douglas Moore, and Nordic Marketing, LLC, were granted. n7 The Commission 
Staff (Staff) also participated in the proceedings. 

n6 Other prehearing conferences were held on August 8 and December 16,2003. 
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n7 Commonwealth Energy Corporation dtbla electricAmerica filed a petition to intervene, but failed to file 
an appearance in the proceeding. MidAmerican Energy Company also filed a petition to intervene, but later 
withdrew from the proceeding. 

[*71 

On November 7,2004, Detroit Edison filed a set of revised exhibits and workpapers that raised its request for a 
revenue increase from $416 million to $427 million. In so doing, Detroit Edison increased its originally requested rate 
relief by $10.992 million to reflect an increase in the amount of its proposed control premium adjustment related to the 
Michigan Consolidated Gas Company (Mich Con) merger, n8 as shown on Exhibit A-9, Schedule A1-2 [Revised]. 

n8 The merger was between DTE Energy Company and MCN Energy Company, the corporate parents of 
Detroit Edison and Mich Con, respectively. For simplicity, the Commission will refer to this transaction as the 
Detroit Edisonl Mich Con merger. 

From January 5 to January 13,2004, the ALJ conducted evidentiary hearings on Detroit Edison's motion for partial 

and argument 
and immediate rate relief. During the course of the interim hearings, 18 witnesses testified and at least 65 separate 
documents n9 were received into evidence. The interim record consists of 1,810 pages of testimony [*SI 
in 10 transcript volumes. 

n9 The methodology used in the marking of Detroit Edison's exhibits, which features repetitive use of the 
same exhibit number for different documents -- seven separate documents are identified as Exhibit A-16 -- is 
awkward and explains why the number of documents marked for admission and received into evidence does not 
correspond to the traditional numbering approach. 

On February 4,2004, briefs were filed by Detroit Edison, the Staff, the Attorney General, ABATE, the RRC, 
MECK'IRGIM, Kroger, and Energy Michigan. On February 10,2004, reply briefs were filed by Detroit Edison, the 
Staff, the Attorney General, ABATE, the RRC, Kroger, Energy Michigan, and CNE. Preparation of a Proposal for De- 
cision was unnecessary because the Commission agreed to read the record. 

II. 
POSITIONS OF 'TXE PARTIES 

Detroit Edison 

Detroit Edison relies upon fully projected 2004 [*9] 
need for additional annual revenues of $536,029,000 n lO  effective immediately in order to pay for the revenue effects 
of the electric choice program, increased costs associated with environmental compliance, increased costs associated 
with providing employee and retiree pension and healthcare benefits, the costs associated with the maintenance and 
operation of its electric distribution system and generation capability, the increased costs associated with the physical 
security of its electric system, the capital costs associated with the addition of plant over the past decade, continuation of 
its low-income and energy assistance fund (LIEEF), and to recognize for ratemaking purposes certain regulatory assets 
approved by the Commission. 

Detroit Edison presented 12 witnesses and 37 exhibits in support of its motion. For the purposes of interim relief, 
test year data. Detroit Edison maintains that it has demonstrated a 

n10 See, Exhibit A-24, Schedule A-1 [Revised], sum of line 26 columns C and D and line 45. 

Detroit Edison maintains that it began experiencing serious financial erosion in 2002. Although its return on equity 
appeared [*lo] strong in 2002, Detroit Edison asserts that the financial erosion was offset by non-sustainable factors. 
According to Detroit Edison, its 2003 net income showed further erosion to $265 million, down $91 million, or more 
than 25% from the 2002 level, and its actual 2003 earnings reported on February 3,2004 are significantly lower at $246 
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million, which represents a 31% drop in earnings from 2002 reported eamings of $356 million. n l 1  Detroit Edison an- e 
ticipates this trend to continue with projected 2004 net income expected to decline by $101 million, or to a level that is 
67% below the 2002 level. Without the requested rate relief, Petroit Edison contends that its return on equity will fall to 
an unreasonable level of less than 3% for 2004. Even with rate relief, Detroit Edison asserts that its earnings will be 
reduced in 2004 and 2005 due to the existence of customers with capped rates. Simply stated, Detroit Edison argues that 
it must receive substantial interim rate relief to avoid significant financial harm. 

n l  1 Detroit Edison attached information about its 2003 earnings to its brief. According to Detroit Edison, it 
was appropriate to attach this extra record information because its 2003 actual financial i n f o d o n  was the sub- 
ject of a hearing mom request and subject to administrative notice by the Aw. 7 Tr. 882-887. 

In the interim phase of this case, Detroit Edison is requesting $ I26 million annually of class-specific choice transi- 
tion charges to recover net generation margin lost due to choice sales, a $25 million annual increase in its Retail Access 
Service Tariff (RAST) rates, a $227 million annual increase in rates for bundled customers, of which only $ 1 17 mil- 
lion can be implemented in 2004 due to rate caps, a $31 million surcharge on customers having a demand greater than 
15 k W  (allocated $21 million to retail tariff customers, and $10 million to ROA customers) to recover accumulated 
regulatory asset balances, and a $126 million PSCR rate reduction adjustment. Detroit Edison also requests affirmation 
of future regulatory asset accounting treatment for ROA implementation costs. Detroit Edison states that approval of 
these measures by the Commission will serve as a constructive and creative first step towards ensuring a financially 
healthy utility, quality customer service, and an unbiased, economically sustainable choice program. 

Detroit Edison's revenue deficiency calculation, taken from Exhibit A-9, Schedule A1-2 [Revisedl and adjusted for 
interim purposes, is as follows: 

Description 
1. Rate Base for 2004 Test Year 
2.2004 Adjusted Net Operating Income (NOI) 
3. Overall Rate of Return [line 2 / line 11 
4. Requested Rate of Return 
5. Income Requirements [line 1 x line 41 
6. Income Deficiency [line 5 - line 23 
7. Revenue Conversion Factor 
8. Unadjusted Revenue Deficiency [line 6 x line 71 
9. Detroit Edison's Adjustments to Revenue Deficiency 
Deferred Depreciation - CAA 
Deferred Return on CAA 
Deferred Depreciation -- Capital in Excess of 
Base Depreciation Levels 
Return On -- Capital in Excess of Base 

Deferred Return on Customer Choice 
Implementation Costs 
Midwest Independent System Operator (MISO) Costs 

Depreciation Levels 

10. Total Adjustments 
1 1. Total Revenue Deficiency pine 8 + line IO] 
12. Additional Control Premium Adjustment 
13. Less Regulatory Asset Recovery Surcharge 
14. Adjusted Revenue Deficiency 
1 5.  PSCR Effect 
16. Less Adjustments for Interim Relief Proposals 
17.2004 Adjusted Base Rate Revenue Deficiency 
18.2004 Regulatory Asset Recovery 
19. Detroit Edison's Interim Rate Relief Request 

Jurisdictional Electric 
$7.468,548,000 

$331,157,000 
4.43% 
7.15% 

$578,8 12,000 
$247,655,000 

1.573 
$389,561 ,OOO 

$5,909,000 
$21,748,OOo 

$2,299,000 
$ 19,274,000 

$2,872,000 
$6,082,000 

$58,183,000 
$447,744,000 
$ 10,992,000 
$31,358,000 

$427,378,000 
$126,049,000 
$48,756,000 

$504,671 ,OOO 
$31,358,OOO 

$536,029,000 
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[*I21 
Detroit Edison claims that $151,253,000 of the interim revenue deficiency should be assigned to retail open access 

(ROA) customers for rate design purposes. Detroit Edison calculates a gross margin loss of $273 million due to opera- 
tion of the choice program. Detroit Edison concedes that it can recover $133 million by making non-jurisdictional sales 
freed up by customers that have migrated to alternative electric suppliers (ass) for generation services, which it main- 
tains should be netted against its gross margin loss to mitigate the stranded costs and minimize transition charges for 
choice customers. Detroit Edison proposes recovery of only 90% of the $ 140 million of net margin loss from ROA 
customers, or $ 126 million. To that amount, Detroit Edison would add distribution-related infrastructure costs of $ 
18,419,000 and $6,834,000 associated with Detroit Edison's proposal for continuation of the LIEEF. 

Revenue Deficiency/ 
Components of Revenue Deficiency 

Choice Customers: 

A) Net Choice Margin Loss 
Gross Margin Loss 
Less: Wholesale Mitigation 
Net Choice Margin Loss (unadjusted) 
Offset for 90% Recovery 

Net Choice Margin Loss 

Low Income Energy Efficiency Fund 
Continuation (Choice Share) 

B) Distribution (RAST) Related Infrastructure Costs 

Total RAST 
Choice Interim Deficiency 
1*131 

(Sufficiency) 

$273,000,000 

$140,000,000 

$126,000,000 
$ 18,419,000 

$6,834,000 

($133,000,000) 

( $ 1 4 , 0 0 0 , 0 ~  

$25,253,000 
$ 151,253,000 

Detroit Edison contends that the base rates of its full service customers should increase by $ 1 13,475,000 for pen- 
sion and health care costs, $68,033,000 for federal Clean Air Act n12 (CAA) compliance costs, and by $72,863,000 
for a variety of infrastructure costs. However, Detroit Edison states that these customers will see a $59,827,000 cost 
reduction associated with elimination of the excess securitization savings formerly used to fund customer choice credits. 
The net effect of these adjustments produces a revenue deficiency of $194,544,000 to which Detroit Edison adds $ 
32,825,000 for continuation of the LIEEF, for an interim base revenue deficiency of $227,369,000. To this amount, 
Detroit mison adds $ 126,049,000 associated with the potential PSCR refund due to PSCR customers if Detroit Edison 
were to overcollect its 2004 PSCR costs, which brings the amount of the revenue deficiency to be assigned to full ser- 
vice customers for rate design purposes to $353.41 8,000, as shown below: 

Revenue De ficiencyl 
Components of Revenue Deficiency 

Full Service Tariff Customers: 

C) Base Components Pension/Health Care Costs 
Clean Air Act Costs 
Infrastructure Costs 
Less: Elimination of Excess 

Net Base Components 
Securitization Savings 

D) Low-Income Energy Efficiency Fund 
Continuation 
Interim Base Revenue Deficiency 

(Sufficiency) 

$ 113,475,Ooo 
$68,033,000 
$72,863,000 

($59,827,000) 
$194,544,000 

$32,825,000 
$227,369,000 

E) PSCR Reinstatement 
PSCR Savings Refund $126,049,000 
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Revenue Deficiency1 
Components of Revenue Deficiency 

Full Service Interim Deficiency 
[*141 

n12 42 USC 7401 et seq., and 42 USC 7651 et seq. 

(Sufficiency) 

$353,418,000 

Detroit Edison then combines the respective revenue deficiencies of the ROA customers and the full service cus- 
tomers to get the total interim base rate request of $5O4,67 1 ,OOO, to which it adds $ 3  1,358,000 for its proposed regula- 
tory asset recovery surcharge ($21 million to full service customers and $10 million to ROA customers), which ac- 
counts for assignment of the entire $536,029,000 revenue deficiency. 

Detroit Edison also filed a 2004 PSCR plan and five year forecast in this proceeding pursuant to MCL 460.6j(18), 
which permits an electric utility to conduct its PSCR proceedings in the context of a general rate case. James H. Byron, 
Detroit Edison's Manager of Generation Optimization -- Power Planning and Reliability testified that Detroit Edison's 
2004 power supply actions and costs are reasonable and prudent in light of the significant and ongoing [*15] changes in 
the electric industry. 

Detroit Edison also proposes an electric choice mitigation adjustment be added to its 2004 PSCR factor calcula- 
tion, which would collect an additional $133.1 million on an annual basis. As explained by Mr. Byron, the purpose of 
the mitigation adjustment is to allow the utility to retain the value of mitigation of generation stranded costs arising from 
the resale of generating capacity and energy made available as a result of load loss arising from its customers' participa- 
tion in retail choice. Mr. Byron testified that Exhibit A-16. Schedule F11-2 shows the forecast of the mitigation reve- 
nues and the adjustment to fuel and net purchased power expense proposed by Detroit Mison. According to Ivfr. Byron, 
the mitigation expense is the forecasted expense that Detroit Edison would incur if it were to Serve the service area sys- 
tem output including the choice load. This expense was calculated based on the forecasted annual choice load multiplied 
by the projected cost to serve this load. By subtracting the fuel and purchased power costs from the mitigation revenues, 
Detroit Edison derives the mitigation adjustment, which corresponds to the non-fuel component [*16] of the mitigation 
revenues. 

In its brief, Detroit Edison maintains that because the Commission reinstated the PSCR clause effective January 1, 
2004, the effect of the sales mitigation proposal should appear in base rates rather than as a part of the PSCR mecha- 
nism. Accordingly, Detroit Edison proposes that approval of its 2004 PSCR plan should include an authorization for 
Detroit Edison to charge a PSCR factor of up to negative 1.05 mills per kwh. However, if the effects of sales mitigation 
are included in tandem with the PSCR mechanism rather than in its base rates, then Detroit Edison requests the imple- 
mentation of a positive PSCR factor of 2.18 mills per kwh. 

The Staff 

The Staff presented one witness and four exhibits in support of its contention that partial and immediate rate relief 
should granted to Detroit Edison. William G. Aldrich, a Cost of Service Specialist in the Commission's Energy Opera- 
tions Division, presented the Staff Report n13 on Detroit Edison's motion for partial and immediate rate relief. Mr. Al- 
drich testified that the Staff assessed Detroit Edison's overall financial and operational situation and determined that the 
utility was experiencing a revenue [*I71 deficiency that depends upon the level of the transition charges to be paid by 
ROA customers and upon whether the company's PSCR clause is reinstated. n14 As an example, Mr. Aldrich stated 
that, with a transition charge of 2 mills per kilowatt-hour (kwh), the revenue deficiency to be recovered through tariffed 
rates would be $ 132,685,000 if the PSCR clause were not reinstated and $258,734,000 if it were reinstated. Further, 
Mr. Aldrich recommended that a portion of the interim rate relief should be recovered by means of a transition charge 
applied to the energy deliveries to ROA customers, with the remainder to be recovered from all rate classes on an equal 
percentage basis, to be applied to the customer's total pre-sales tax amount due. 

n13 Exhibit S-50. 

n14 As previously noted, the Commission's December 18,2003 order in this proceeding required Detroit 
Edison to reinstate its PSCR clause on January 1,2004. 
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Pursuant to MCL 460.6a(l), an investigation and report by the [*I 81 Staff is a prerequisite for interim relief. The 
Staff Report reveals that the Staff conducted its investigation between August and November 2003. During this time, 
the Staff thoroughly reviewed Detroit Edison's filings, issued hundreds of audit requests, met with Detroit Edison offi- 
cials on numerous occasions, and submitted five discovery requests. 

The Staff Report indicates that Detroit Edison will experience a tariff revenue deficiency ranging from a high of $ 
163,465,000 with no transition charge to a low of negative $580,000 with a transition charge of 12 mills per kwh if 
Detroit Edison's PSCR clause remains suspended, or between $289,514,000 with no transition charge and $ 
125,468,000 with a transition charge of 12 mills per k w h  if the PSCR clause is reinstated. The Staff explained that the 
difference is caused by a reduction in the PSCR factor that would OCCUT upon reinstatement of the PSCR mechanism. In 
other words, the Staff believed that the anticipated PSCR factor reduction would reduce Detroit Edison's revenues by $ 
126,049,000. However, in the event that the PSCR clause is not reinstated, the Staff indicated that $126,049,000 of 
PSCR revenue would be available to offset [* 191 costs that would otherwise be recovered through a base rate increase. 

Like Detroit Edison, the Staff based its position on fully projected 2004 test year data. According to the Staff, the 
use of such future projections is reasonable in light of the significant changes that have occurred in the past two years. 
However, in its report, the Staff recommended one upward and eight downward adjustments to positions supported by 
Detroit Edison for interim relief totaling $264,086,000. n15 

n15 In its brief, the Staff increased this amount by $2,756,000 to $266,842,000 to reflect a revision sug- 
gested by ABATE. 

Erst, because Detroit Edison forecasted the need for an overall return of 7.75% during 2004 (which equates to a 
pretax return of 10.66% for final relief), for interim purposes Detroit Edison and the Staff made adjustments to reflect 
the difference between their interim proposals and Detroit Edison's final proposal. Detroit Edison recommended use of a 
10.01% pretax rate of return, which is the basis of the $48,756,000 [*20] adjustment shown in the calculation on page 
7 of this order. The Staff is recommending a pretax return of 9.88% for interim relief, which yields a $58,255,000 ad- 
justment. 

Detroit Edison's proposed construction spending should be reduced to reflect only the utility's average expenditures for 
the previous five years. The Staff's adjustment reduces rate base by $63 million, with a total rate effect of $8,677,000 
on the revenue deficiency. 

accruals that results from Act 141 deferred costs. The Staff insisted that the recovery of these regulatory asset costs 
should be accomplished through separate surcharges to customers, and will be addressed by the Staff in its final rate 
relief recommendation. 

Second, the Staff proposed an $8,677,000 reduction related to construction expenditures. According to the Staff, 

Third, the Staff removed $13,101 ,OOO from the revenue deficiency calculation due to the return on regulatory asset 

The fourth adjustment, which totals $28,127,000, is related to the limitation of certain administrative and general 
(A&@ expenses to the projected inflation rate for 2003 and 2004 and to a reduction in Detroit Edison's projected in- 
crease in operation and maintenance [*21] (O&M) expenses. 

lowance for its acquisition of Michigan Consolidated Gas Company (Mich Con). It is Detroit Edison's theory that it 
should be allowed to recover the purchase price of Mich Con that it paid in excess of the market value of Mich Con. 
me Staff maintains that this item is not appropriate to include in an interim relief request. 

The sixth adjustment proposed by the Staff involves $16,325,000 of capitalized A&G expenditures. Unlike other 
utilities, Detroit Edison does not capitalize any indirect labor included in A&G expense accounts. The Staff maintains 
that the adjustment is necessary to Correct Detroit Edison's improper accounting. 

Seventh, the Staff originally imputed $37,845,000 of additional revenue to reflect the Commission's policy that the 
discounts from regular h f f  rates granted customers on special manufacturing contract (SMC) rates because the Staff 
believes that this item is not appropriate to include in an interim relief request. As previously noted, in its brief, the Staff 

Fifth, the Staff deleted the entire $83,634,000 "control premium" adjustment proposed by Detroit Edison as an al- 

a 
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accepted an adjustment suggested by ABATE that would increase this [*22] adjustment by $2,756,000 to $40,601,oOO 
to reflect a similar adjustment for large contract customers (LE). 

Eighth, is an upward $21,736,000 adjustment, which relates to Detroit Edison's assumption that many of its SMC 
customers will switch to customer choice when their contracts expire in Iate 2004, which will increase its customer 
cboice volumes and reduce its sales levels. The Staff reversed Detroit Edison's adjustment because the transfer of SMC 
volumes to choice is not expected to occur during the effective period of interim rates. 

Hnally, the Staff eliminated $40 million associated with Detroit Edison's proposal to finance the low-income and 
energy efficiency fund (LEEQ, which the Staff believes should not be resolved during the interim phase of this pro- 
ceeding. 

The Siaff stresses that the amount of Detroit Edison's revenue deficiency to be colIected pursuant to its tariffs de- 
pends upon the level of transition charges collected from ROA customers. As noted by the Staff, before this proceeding, 
Detroit Edison's transition charges were decided in stranded cost cases. The Staff states that the inclusion of transition 
charges in a general rate case complicates the process [*23] in two ways. First, the revenue deficiency and the transi- 
tion charge are interrelated -- a revenue deficiency cannot be determined without determining a transition charge. Sec- 
ond, the stranded cost methodology adopted by the Commission was designed for use between rate cases and its appli- 
cation within a rate case is unclear. The stranded cost methodology involves calculating the revenue deficiency associ- 
ated with generation for a specified time period and recovering that revenue deficiency from ROA customers in the 
form of a transition charge. This methodology works between rate cases because it assumes that the generation revenue 
deficiency results from customers moving from regular bundled rates to ROA service. However, within a rate case, the 
methodology gives dramatically different results depending upon when it is applied. If the stranded cost calculation is 
done before the rest of the rate case, then all of generation-related revenue deficiency is assigned to ROA customers, 
who actually use little of the utility's generation. If the stranded cost calculation is done after the rest of the rate case, the 
calculation will always result in zero, because rates for bundled customers [*24] will pick up the shortfall. The Staff 
maintains that neither approach is appropriate. 

from bundled customers varies at one mill increments between zero and 12 mills per kWh. n16 

0 

The Staff included tables on pages 9 and 10 of Exhibit 50 to illustrate how the revenue deficiency to be collected 

n16 Given changes to the Staffs recommended revenue deficiency, these tables are simply illustrative of the 
Staffs methodoIogy. 

Although the Staff conceded that arguments could be constructed for any number on these tables, it was the Staffs 
opinion that a reasonable transition charge would be in the 2 to 4 mill range. According to the Staff, this range of transi- 
tion charges would be reasonable because Detroit Edison fiied for recovery of approximately $30 million in stranded 
costs for 2003, which equates to a transition charge of approximately 4 mills [$30 million divided by 7,565 gigawatt- 
hours (Gwh)]. However, suggesting a need to be conservative, the Staff also indicated that it would be equally appro- 
priate to use half [*25] of the utility's request, or approximately 2 mills, as the transition charge pending a final resolu- 
tion of this case. Another method suggested by the Staff recognizes that Detroit Edison's proposed revenue deficiency 
associated with generation production fixed costs ($168 million) adjusted for modifications as proposed by the Staff 
results in a revenue deficiency of $ 122 million. By assigning the $ 122 million revenue deficiency ratably between 
bundled and ROA customers ($122 million divided by 51,835 GWh) a transition charge of approximately 2.5 mills is 
developed. Further, the Staff indicates that because the prior stranded cost methodology is not appropriate for use in the 
context of a rate case, the recommended range for the transition charge in Exhibit S-50 is only appropriate for interim 
purposes. According to the Staff, a different approach will be necessary for the final order. 

Finally, the Staff indicates that when the PSCR clause was reinstated, the Staff had anticipated that the PSCR factor 
charged by Detroit Edison would be reduced by 3.23 mills per kwh to align the revenue collection with projected PSCR 
costs for 2004. However, the Staff notes that Detroit Edison [*26) continues to use the frozen PSCR factor of 2.04 
mills per kWh instead of the projected PSCR factor of a negative 1.05 mills per kwh. According to the Staff, the effect 
of Detroit Edison's action in this regard is to increase its cash flow (and its potential 2004 PSCR overcollection, which 
is subject to interest computed at the utility's authorized rate of return on common equity) by $ 126 million on an annual 
basis. Due to this circumstance, the Staff suggests that the Commission may want to consider basing the rate relief 
granted for interim purposes on the revenue shortfall levels shown on pages 7 and 9 of Exhibit S-50. 1 
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ABATE presented the testimony of one witness and one exhibit in support of its contention that Detroit Edison' re- 
quest for interim rate relief should not be granted. James T. Selecky, a consultant in the field of public utility regulation, 
testified that his review of Detroit Edison's actual returns on equity following approval of its most recent rate proceed- 
ing (January 21, 1994 order in Case No. U-10102) reveals that the utility earned over its authorized return of equity 
(1 1%) from 1994 to 2002. For 2002, he stated that Detroit Edison's unadjusted [*27] results as filed in Exhibit A-1, 
Schedule A-1 show that the utility's jurisdictional electric revenues were $155.9 million in excess of the level required 
for Detroit Edison to earn the return authorized by the Commission. Moreover, Mr. Selecky argued that the adjustments 
made by Detroit Edison to its 2002 historical data were controversial and inappropriate for interim purposes. Rather, 
Mr. Selecky insisted that Detroit Edison would have a 2004 revenue sufficiency of $34.3 million based on its 2002 his- 
toric data and assuming that the company's PSCR clause is reinstated. In the event that the PSCR factor remains frozen 
in 2004, Mr. Selecky opined that the revenue sufficiency would reach $170 million. 

Mr. Selecky also insisted that Detroit Edison's proposal for determination of its stranded costs utilized a methodol- 
ogy previously found to be objectionable by the Commission on several occasions. For this reason, he concluded that it 
was improper for Detroit Edison to propose use of a discredited stranded cost methodology to establish its interim rates. 
Moreover, Mi. Selecky maintained that Detroit Edison's approach of relying on fully projected 2004 data to support its 
huge interim [*28] rate relief request was improper because its forecast and assumptions are likely to be wrong. Indeed, 
citing Detroit Edison's reliance of questionable assumptions for weather conditions, customer choice penetration levels, 
economics factors, price levels, fuel costs, and the operation of wholesale power markets, Mr. Selecky contended that 
these variables were so uncertain that Detroit Edison's customers would likely be required to pay unreasonable rates. 

In any event, Mr. Selecky insisted that the rates for Detroit Edison's large commercial and industrial customers 
should not be increased. According to him, Detroit Edison's tiled cost of service study clearly shows that the rates cur- 
rently paid by Detroit Edison's large commercial and industrial customers exceed their cost of service. Indeed, citing 
Exhibit A-5, Schedule E-1, Mr. Selecky argued that the large commercial and industrial customers require rate de- 
creases ranging from 6.6% to 24.7%. Mr. Selecky maintained that absent implementation of the rate decreases outlined 
in his testimony, Detroit Edison's inability to compete with AESs will be exacerbated and contribute further to the util- 
ity's lost sales. 

0 
Energy Michigan [*29] 

Energy Michigan presented the testimony of one witness and four exhibits. Richard A. Polich, an independent en- 
ergy consultant, testified that many of Detroit Edison's proposals for interim rate relief are controversial and will seri- 
ously erode electric competition in Michigan. Mr. Polich stated that Detroit Edison's proposal to use forecasted stranded 
costs for 2004 is contrary to prior Commission orders and should be rejected. According to Mr. Polich, past Commis- 
sion orders make it clear that transition charges are to be set based on the need to recover historical stranded costs and 
that the utilities bear the burden of proof on these determinations. He also asserted that Detroit Edison used the lost 
revenue approach to determine its stranded costs, which was rejected by the Commission in its orders in Cases Nos. U- 
12639, U-13350, and U-13380. 

such as the use of class specific transition charges that relies on unsupported rate design theory by performing calcula- 
tions using average full service costs, estimated 2004 ROA sales levels, estimated transmission charges, [*30] and 
other gross assumptions instead of actual customer class billing determinates. As examples, Mr. Polich cited Detroit 
Edison's request to recover costs during the interim phase of this proceeding related to transmission costs, electric re- 
structuring costs, electric production costs, and the assignment of 100% of new infrastructure costs to ROA customers, 
which he categorized as involving issues that the Commission has never previously reviewed for reasonableness or pru- 
dence. Citing the devastating effect that Detroit Edison's ROA proposals would have on choice customem, Mr. Polich 
m o m e n d e d  that the Commission defer consideration of them to the final phase of the proceeding. 

deficiency calculation and its proposed transition charge is inconsistent with Section lOa(9) of Act 141. According to 
Mr. Polich, Section IOa(9) specifies that stranded cost recovery is to occur outside of a utility's normal tariffs and 
should not be included in the revenue deficiency calculation of a general rate case. Additionally, Mi. Polich asserts that 
the stranded cost recovery charge [*31] is to be adjusted only after review of historical data, not on the basis of fore- 

Mr. Polich maintained that Detroit Edison is basing its interim rate relief request on new and controversial theories, 

Mr. Polich also indicated that Detroit Edison's proposal to incorporate recovery of its stranded costs in the revenue 
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casts or projections. Arguing that Detroit Edison's approach to the determination of stranded costs conflicts with the 
approach approved in Cases Nos. U-12639, U-13350, and U-13380, Mr. Polich insists that the record is devoid of any 
showing that Detroit Edison would incur any stranded costs during 2004. At best, he maintained that reliance on the 
approved mthodology for determination of stranded costs reveals that Detroit Edison had a stranded benefit of $48.3 
million for 2002. 

Mr. Polich urged the Commission to use stranded benefits to avoid subsidization of full service customers by con- 
tinuing the securitization offset. He argued that the securitization offset should be maintained through the issuance of a 
final order and until Detroit Edison is able to demonstrate that the effect of the migration of customers to choice justifies 
a subsidy. 

460.103(2), which requires Detroit Edison to unbundle its existing commercial and industrial rate schedules and sepa- 
rately [*32] identify and charge for their discrete services. According to him, without unbundling of full service rates 
into comparable components to ROA Rate EC-2, it is impossible to determine if Detroit Edison applied the same bill- 
ing determinates, cost allocations, rate of return, and revenue requirement methodology to all of its rates. Mr. Polich's 
solution would be to require Detroit Edison to refile its rate case with all rates containing unbundled components. 

In the event that the Commission deems it appropriate to approve interim rates for Detroit Edison, Mr. Polich sug- 
gested that the Commission apply the same percentage increase to all customers, which would defer controversial rate 
design issues to the final phase of the proceeding. Additionally, Mr- Polich argued that the Commission should make 
several adjustments to Detroit Edison's requested interim relief. First, he maintained that the regulatory asset recovery 
surcharge has been improperly designed and should not be included in interim rate relief. Second, he stated that Detroit 
Edison did not properly include the revenues of special contract customers at full service rates and the rate request 
should be reduced accordingly. [*33] Third, he believed that Detroit Edison failed to comply with Case No U-13646 
and that it should therefore be required to apply 50% of the net proceeds from the saie of its transmission system to 
reduce rates. 

Mr. Polich also complained that Detroit Edison has failed to comply with Section lOb(2) of Act 141, MCL 

Finally, h4r. Polich proposed a Low Income Program (LIP) that would annually provide funds to pay electric bills 
of customers subject to shut off notices due to delinquent payments. Moneys would be used to pay electric bills of low 
income customers subject to shut off notices, which could free up customer funds to be used toward payment of delin- 
quent heating bills. Participating customers would be required to participate in low income weatherization programs or 
other energy efficiency programs. According to Mr. Polich, funding would be administered by The Heat and Warmth 
Fund and other such existing agencies that have been delivering benefits under the LIEEF programs. Under Mr. Polich's 
proposal, funding would be provided by a uniform surcharge applicable to all customers. The surcharge would com- 
mence immediately upon an order in this case. According to Mr. Polich, $23 million per year could be collected 
through use of a program surcharge of $O.o00444 per kWh. n17 

n17 The surcharge might be inadequate to generate the proposed funding during the first two years because 
rates are capped for several classes of customers. 

[*341 
Residential Ratepayer Consortium 

variety of utility matters, provided testimony regarding Detroit Edison's proposed 2004 PSCR plan and factors. Mr. 
Norwood supported reinstatement of Detroit Edison's PSCR clause on January 1,2004. Additionally, Mr. Norwood 
contended that, under the current rate scenario, Detroit Edison will significantly oven-ecover its PSCR costs due in large 
measure to the migration of Detroit Edison's larger customers to ROA service. According to Mr. Norwood, when cus- 
tomers switch to ROA service, the average cost to supply the remaining PSCR customers decreases as the amount of 
relatively high-cost purchased power and gas-fired generation that was required to serve native system customers de- 
creases. Because Detroit Edison forecasts an increase in customer migration to choice, Mr. Norwood testified that the 
utility's system average PSCR costs should continue to decrease. 

Mr. Norwood explained that Detroit Edison's proposed 2004 PSCR plan costs (including the $ 133.2 million miti- 
gation adjustment) total $891 -2 million. According to Mr. Norwood, [*35] 

The RRC presented the testimony of one witness and five exhibits. Scott Norwood, a consultant knowledgeable in a 

Detroit Edison proposes to initially im- 

, -  
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plement an interim PSCR factor of 2.1 8 mills per kwh, which includes the costs of the proposed mitigation adjustment. 
n18 Added to the PSCR cost currently collected through base rates, Detroit Edison would recover a total PSCR charge 
of 18.88 mills per kwh. 

n18 Detroit Edison is currently collecting 16.70 mills per kwh in its base rates. In the final phase of the rate 
relief request, Detroit Edison proposes to increase the PSCR base rate, including its proposed mitigation adjust- 
ment, to 21.40 mills per kWh and to reset its PSCR factor to zero. 

Mr. Norwood also testified that Detroit Edison's proposals to increase its 2004 PSCR costs by more than $260 mil- 
lion to account for reclassified transmission expenses and its proposed mitigation adjustment are unreasonable. Al- 
though he recommends that the Commission reinstate Detroit Edison's PSCR clause for calendar year 2004, he argued 
that the Commission should disallow Detroit Edison's proposed adjustments for transmission expenses [*36] ($ 126.9 
million) and customer choice mitigation ($133.2 million). Mr. Norwood explained that the mitigation adjustment is 
aimed at stranded costs that are primarily fixed investment and non-fuel operating costs, which have little to do with the 
costs recovered through the PSCR mechanism. Accordingly, he insisted that the appropriate forum for considering a 
mitigation adjustment would be Detroit Edison's stranded cost true-up proceeding, and not the PSCR plan or reconcilia- 
tion process. 

Mr. Norwood opposed allowing Detroit Edison to collect transmission investment and operating expenses and 
MISO charges through the PSCR process. Citing MCL 460.61' n19 and Rule B-4.6 of Detroit Edison's tariffs, n20 Mr. 
Norwood stated that that the PSCR clause permits the recovery of only the reasonable and prudent booked costs of fuel 
and purchased and net interchanged power transactions, not projections of transmission expenses of the nature sought 
by Detroit Edison. According to the RRC, although it is appropriate to include transmission expenses required to wheel 
power purchased from other areas into Detroit Edison's system as a legitimate PSCR cost, Detroit [*37] Edison's pro- 
posal to include MIS0 and transmission investment and operating costs associated with transmission assets originally 
constructed to serve its native system would improperly shift costs from retail access and off-system wholesale custom- 
ers to Detroit Edison's bundled service customers. 

n19 MCL 460.63' defines allowable PSCR costs in terms of expenses related to fuel burned for electric gen- 

n20 Rule B-4.6 "permits the monthly adjustment of rates for power supply to allow recovej  of the booked 

eration and booked costs of purchased power and net interchanged power transactions by the utility. 

costs of fuel and purchased and net interchanged power transactions incurred under reasonable and prudent poIi- 
cies and practices in accordance with 1982 PA 304." 

Attorney General 

The Attorney General presented the testimony of one witness and six exhibits. Charles W. King, a consultant 
knowledgeable in ratemaking proceedings, expressed a belief [*38] that Detroit Edison's interim rate relief involved 
many matters that are very controversial issues of first impression, such as the mitigation adjustment, and rate design 
proposals that are inconsistent with existing Commission policies, such as the methodology for determining stranded 
costs. He also observed that Acts 141 and 142 affect Detroit Edison's request for interim relief in several ways. Accord- 
ing to Mr. King, Acts 141 and 142 preclude any adjustment of rates. Mr. King believed that, under Section lOd(2) of 
Act 141, MCL 46OJOd(2), the rate freeze is still in effect because the Commission has not yet found that Detroit Edison 
meets the market test under Section lof, MCL 460.lw. He also asserted that once Detroit Edison's rate freeze ends, Sec- 
tion lOd(2) still provides that the rates for certain customers cannot be increased until after specified dates. Indeed, Mr. 
King maintained that the only rates and costs at issue in this proceeding are those applicable to commercial and manu- 
facturing customers with annual peak demands 15 kW or above, unless the Commission determines that Detroit Edison 
[*39] is experiencing a revenue sufficiency. Mr. King opposed consideration of rate increases for under 15 kW com- 
mercial and manufacturing customers and residential customers, arguing that their rates should be based on 2005 and 
2006 data, respectively. 
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Mr. King stated that Detroit Edison understands that MCL 460. IUd(2) imposes rate caps. However, he opined that 
Detroit Edison's rate proposal, which includes an interim increase in its PSCR factor and a request for approval of in- 
terim rate relief surcharges, is flawed because Detroit Edison plans to implement its rate requests with a qualification. 
According to MF. King, the problem is that Detroit Edison's proposed tariffs, proposed PSCR factor, and proposed in- 
terim rate surcharges apply to customers whose rates are subject to a cap as well as to customers whose rates are not 
subject to a cap, and the only rates Detroit Edison can legally charge are those stated in its tariffs. Mr. King stresses that 
MCL 46U.IOd(2) prohibits rate increases, not billing increases or increased collection from approved rates. Therefore, he 
maintained that Detroit Edison's proposal [*a3 must be refined before the Commission decides to approve any interim 
rate relief. In any event, Mr. King observed that, given that Detroit Edison has experienced substantial benefit from pas- 
sage of Act 14 1 and securitization of $1.75 billion in assets, it might be just and reasonable in this case for the Com- 
mission to strictly implement the rate caps and prohibit cost shifting pursuant to Section lOd(2). 

Mr. King opposed inclusion of transmission and MISO costs in Detroit Edison's PSCR factor for three reasons. 

would be predictable and not susceptible to adjustment in a true-up proceeding. Third, he contended that the MISO 
transmission costs are not based on consumption, but aggregate demand. 

I First, he stated that these costs are not defined as includable by Act 304. Second, he pointed out that the MISO costs 

Kroger 

Kroger presented the testimony of one witness and six exhibits. Kevin C. Higgins, a consultant specializing in eco- 

son's interim rate relief was both controversial and contrary to existing Commission policy. According to Mr. Higgins, 
Detroit Edison [*41] proposes "to levy draconian stranded cost charges in the amount of $126 million" on its ROA 
customers. 10 Tr. 1533. He stated that these proposed stranded cost charges, when combined with the other charges that 
Detroit Edison was attempting to place on choice customers, would result in a 137% increase in ROA rates. Addition- 
ally, Mr. Higgins claimed that if all of the regulatory changes proposed by Detroit Edison were to be adopted, the costs 
of ROA customers would actually increase by 526% or an average of 2.555 cents per kwh. The additional cost items 
cited by Mr. Higgins included $ 18 million associated with a 30% increase in unbundled distribution rates, $ 7  million 
for LIEEF-related charges, the phase-in of a regulatory asset surcharge, the elimination of the securitization offset credit 
and the rate reduction equalization credit. 

Mr. Higgins complained that Detroit Edison's case embraces the "revenues lost" stranded cost methodology that 
was previously considered and rejected by the Commission. He opined that the utility's stranded cost proposal was 
"fundamentally misguided.'' 10 Tr. 1539. Mr. Higgins suggested that a far better approach would be to use traditional 
cost allocation [*42] procedures to l l l y  allocate Detroit Edison's prudently incurred costs to all customers. According 
to Mr. Higgins, if fully allocated costs are accompanied by a rate spread between bundled and ROA customers that re- 
flects cost-of-service principles, then stranded costs are necessarily zero at the start of the rate-effective period. Indeed, 
he stressed that Detroit Edison followed such an approach with regard to the elimination of excess securitization reserve 
that is used to fund the securitization offset and rate reduction equalization credits to ROA customers. 

Mr. Higgins recommended that if the Commission grants Detroit Edison interim rate relief, all generation and 

from both bundled and ROA customers on a non-discriminatory basis. On Exhibit 1-45, Mr. Higgins proposed that 
every customer class should be assessed the same increase (irrespective of the specific future treatment of PSCR 
charges) based on full interim revenue amount sought by Detroit Edison. 

With regard to Detroit Edison's proposal to eliminate the securitization offset credit and the rate reduction [*43] 
equalization credit, Mr. Higgins stated "if the general rate increase proceeds as proposed by Detroit Edison, then the rare 
reduction equalization credit can not be sustained." 10 Tr. 1548. However, be recommended that, given the importance 
of the securitization offset credit to the ROA program, "it is essential that the Commission retain this credit and fund it 
from other sources" to avoid double charging ROA customers for generation costs. 10 Tr. 1548. In so doing, he rea- 
soned that after implementation of a new rate structure, bundled customers will realize the benefits of securitization 
through reduced rates, whereas ROA customers will not share in these savings and they will therefore be forced to sub- 
sidize the generation costs. 

year, which works out to be 6.3 mills per kWh. As shown on Exhibit 1-47, a reduction of the bundled customers average 
securitization savings of only 0.884 mills per k w h  would be sufficient to preserve the securitization offset credit for the 

I nomic and policy analysis applicable to energy production, transportation, and consumption, testified that Detroit Edi- 

_ _  

I 
I 

transmission costs should be assigned to bundled service customers and that the distribution costs should be recovered 

Citing Exhibit A-1 1, Schedule Cl-1, Mr. Higgins noted that the savings from securitization are $271 million per 
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ROA customers. As an alternative, Mr. Higgins suggested using a combination of the excess securitization [*MI sav- 
ings ($20 million) and a contribution from bundled customers ($18 million) to fund the securitization offset credit dur- 

, ing 2004. 

Mr. Higgins also maintained that Detroit Edison's proposal to require ROA customers to contribute to the funding 
of its regulatory asset surcharge proposal was anticompetitive. According to him, only 44.61 % of the regulatory asset 
surcharge costs -- those exclusively associated with electric restructuring expenses -- should be paid by ROA customers. 

MEUPIRGIM 

ME.UPIRGIM did not offer any testimony at the hearing, but it presented two exhibits and participated in the cross- 
examination of the witnesses of the other parties. In its brief, MECIPIRGIM states that the amount of rate relief sought 
by Detroit Edison is excessive. According to MEUPIRGIM, Detroit Edison's request for rate relief is greatly overstated 
due to the utility's reliance on uncertain forecasts and highly theoretical non-cost factors. Specifically, MEUPIRGIM 
cites the Detroit Edison merger with Michigan Consolidated Gas Company (Mich Con) as problematic. MECIPIRGUI 
insists that the Detroit Edison/Mich Con merger needs careful scrutiny to protect Detroit Edison's customers from [*45] 
subsidizing Mich Con's gas services or any of its unregulated affiliates. MECRIRGIM also opposes any relief based on 
Detroit Edison's merger premium argument. 

MEWLRGIM supports the Staffs effort to scrutinize Detroit Edison's cost projections, but urges the Commission 
to go beyond the Staffs recommendations. While MEUPIRGIM supports the nine specific adjustments totaling $ 
266,842,000, it believes that the Staffs recommended revenue deficiency of $289 million is excessive. Citing the 
Staffs use of a "top-down" approach, MECIPIRGUI contends that the Staff's position reflects myriad revenue defi- 
ciency exaggerations hidden within Detroit Edison's calculations. Among the additional adjustments supported by 
MECRIRGIM are rejection of Detroit Edison's mitigation adjustment for lost generation contribution margin, which 
MEC/PIRGUI argues is beyond the scope of the Commission's 1982 PA 304 (Act 304) jurisdiction, and Detroit Edi- 
son's $80 million increase in annual pension expenses, which MECIPIRGIM insists is inflated and not supported by the 
record. 

MEUPIRGIM also maintains that the Commission should reject Detroit Edison's position that issuance [*46] of 
this rate order eliminates contributions to the LIEEF from excess securitization savings. Citing MCL 460.1Od(7), 
MEUPIRGIM insists that the Legislature intended the LTEEF to exist for at least six years. 

Finally, MECRIRGIM opposes consideration in the interim phase of the proceeding of Detroit Edison's position 
that it should be allowed to cease recognizing amounts reimbursed to Detroit Edison from insurance for storm damage. 

Constellation NewEnergy 

CNE filed a reply brief. In so doing, CNE takes no position regarding any of the revenue deficiency issues, such as 
pension and health care costs, environmental costs, or infrastructure improvements. However, CNE opposes considera- 
tion of the attempt by Detroit Edison to impose $151 million in costs on choice customers. According to CNE, any ef- 
fort to impose cost barriers to competition deserves to be fully litigated and resolved in the final phase of this proceed- 
ing. 

rn. 
STANDARDS FOR PARTIAL AND IMMEDIATE RATE RELIEF 
The statutory authority for the Commission to grant partial and immediate rate relief is set forth in MCL 460.6u(I), 

which [*47] states in part: 

When a finding or order is sought by a gas or electric utility to increase its rates and charges, or to alter, 
change, or amend any rate or rate schedules, the effect of which will be to increase the cost of services to 
its customers, notice shall be given within the service area to be affected. The utility shall place in evi- 
dence facts relied upon to support the utility's petition or application to increase its rates and charges, or 
to alter, change, or amend any rate or rate schedules. After first having given notice to the interested par- 
ties within the service area to be affected and affording interested parties a reasonable opportunity for a 
full and complete hem-ng, the commission, after submission of all proofs by any interested party, may in 
its discretion and upon written motion by the utility make a finding and enter an order granting partial 
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and immediate rate relief. A finding or order shall not be authorized or approved ex parte, nor until the 
commission's technical staff has made an investigation and report. 

The parties do not contest that the procedural requirements have been met, but they are deeply divided on whether 
Detroit Edison's proposal [*48] for interim relief should be granted. Detroit Edison argues that it has more than satis- 
fied all aspects of the "test" described in the testimony of Michael G. VanHaerents, Detroit Edison's Manager of Reve- 
nue Requirements. According to Mr. VanHaerents, Detroit Edison's proofs establish that there is evidence of a signifi- 
cant revenue deficiency and that the utility's rates are unreasonable. He also maintained that the interim rate relief pro- 
posed by Detroit Edison is not based on highly controversial issues and does not involve matters that clearly depart from 
past Commission ratemaking practices. Finally, he ensured that Detroit Edison would file a bond guaranteeing a refund 
of interim amounts if the final order reflects a rate increase in an amount less that the interim revenue deficiency. 

In its brief and reply brief, Detroit Edison contends that any debate over whether its $536 million revenue defi- 
ciency consists of highly controversial issues or represents a clear departure in part or in whole from past ratemaking 
policies is extinguished by the fact that the utility's 2003 actual net income is significantly lower than the company's 
own estimates originally filed in the case. [*49] According to Detroit Edison, this fact alone demonstrates that Detroit 
Edison is already suffering under unreasonable and unjust rates. 

practices is not supported by fact or law. Detroit Edison asserts that simple disagreement does not make the root cause 
of the deficiency in any way controversial. Moreover, Detroit Edison contends that its requested rate relief does not de- 
part from any prior Commission practices. According to Detroit Edison, even if the choice-related aspects of the re- 
quested relief deviate from existing policies in some minor respects, the magnitude of the recent effect of the choice 
program and Act 141 coupled with the severity of Detroit Edison's earnings decline, more than outweigh any small 
measure of past Commission precedent that could conceivably be applied to these issues. Detroit Edison insists that all 
allegations that Detroit Edison has not met the standards for interim relief are merely a reflection of disagreements with 
the level of requested rate relief and not evidence that the utility's proposals are controversial, unsupported, [*50] or 
contrary to prior Commission policy. Indeed, Detroit Edison maintains that the severity of its demonstrated earnings 
decline is sufficient on its own to support approval of interim rate relief. 

the other parties to this proceeding. The Staff recommends nine revisions to Detroit Ekiison's calculation of its proposed 
revenue deficiency, which it maintains are not appropriate for consideration during the interim phase of the proceeding. 
It also failed to incorporate several of Detroit Edison's rate design proposals, which the Staff argued should be resolved 
in the Commission's final order. 

Kroger maintains that Detroit Edison's proposaIs for the ROA program are controversial matters that involve clear 
departures from existing policy determinations. According to Kroger, the calculation of stranded cost has always been 
controversial. Additionally, Kroger maintains that Detroit Edison is relying of stranded cost calculation methodologies 
that have been rejected by the Commission. 

The Attorney General argues that although MCL 460.6a(l) [*51] does not prohibit a utility from requesting partial 
and immediate rate relief equal to or almost equal to its requested final rate relief, the showing required to obtain interim 
relief differs from the standard for granting final rate relief. Therefore, the Attorney General asserts that the Commis- 
sion should carefully review Detroit Edison's interim rate request. 

Energy Michigan is highly critical of Detroit Edison's interim relief request. According to Energy Michigan, De- 
troit Edison's recent financial setbacks are due to problems other than choice, such as the August 14,2003 blackout ($ 
16 million), an abnormally warm winter ($63 million), and pension costs ($28 million). Moreover, Energy Michigan 
insists that Detroit Edison's interim case is based on controversial issues, rejected positions, and a radical rate design 
that calls for collection of generation-related costs from ROA customers. 

ABATE contends that the "topdown" methodology used by Detroit Edison and the Staff was recently rejected by 
the Commission. For that reason alone, ABATE insists that interim relief should be rejected. Additionally, ABATE as- 
serts that each item of Detroit Edison's interim rate relief request [*52] is highly controversial and a clear departure 
from existing Commission policy. As examples, ABATE cites the regulatory asset surcharge, Detroit Edison's "lost 
revenue" stranded cost methodology, the mitigation adjustment, the inclusion of a huge pension expense increase, and 
recovery of a control premium. 

Detroit Edison insists that the intervenors' claim that the requested relief is controversial or inconsistent with past 

a i 
Detroit Edison's belief that all aspects of its interim proposal qualify for interim rate relief is not shared by any of 

I 

0 i 
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The RRC argues that most of Detroit Edison's case does not meet the Commission's standards for interim relief. 
Citing case law identified by Energy Michigan, the Attorney General, and ABATE, the RRC insists that Detroit Edison 
misrepresents its positions as non-controversial and unrefuted. According to the RRC, Detroit Edison's mitigation ad- 
justment is clearly contrary to existing law because, if approved, it would allow Detroit Edison to collect non-fuel base 
rate costs through the PSCR clause in violation of Act 304. Indeed, the RRC maintains the same defect is readily appli- 
cable to Detroit Edison's efforts to pass its transmission and MIS0 expenses through the PSCR clause. 

cost factors. MECYPIRGIM maintain that the mitigation adjustment, merger control premium, and request [*53] for 
pension relief are clearly improper. However, MECPIRGIM support continuation of the LIEEF, albeit only after devel- 
opment of a complete record. 

the final phase of this proceeding. 

rate relief. Over the years, the Commission has adopted various standards through the issuance of interpretive state- 
ments, guidelines, and case-by-case determinations. 

In a January 1 1,1971 order in Case No. U-3740, the Commission recognized that Section 6a (1) did not require the 
existence of an emergency or any other extraordinary condition as a precondition for granting partial and immediate rate 
relief. Rather, the Commission stated that partial and immediate rate relief was "an intermediate step in the normal 
course of determining final rates." Order, Case No. U-3740, p. 4. Indeed, after examining numerous cases, the Commis- 
sion observed that a denial of interim relief could be based on one or more of the following criteria: 

* 
MEC/PIRGIM contend that Detroit Edison's interim rate relief request is highly inflated and based on novel non- 

CNE limited its opposition of interim relief to rate design issues, which it maintained should only be addressed in 

MCL 460.6a(l) does not specify any substantive standards for the granting of a motion for partial and immediate 

1. The [*%I Staffs investigation and report did not reveal a revenue deficiency. 

2. A final order was expected within a few weeks. 

3. The motion did not comply with the statutory requirements. 

4. There was no indication that future regulatory lag would be harmful to the utility. 

However, the Commission also found that proof of an apparent existing revenue deficiency coupled with proof of 
one or more of the following criteria could entitle a utility to interim relief even if a final order could be issued within a 
short period of time: 

1. An inability to arrange debt financing at reasonable rates without improved revenues. 

2. A distinctive and sudden decline in revenues. 

3. The existence of evidence indicating that deferral of interim reIief until issuance of the final order 
would cause an unreasonable and harmful loss of revenues. 

4. The existence of reasonable grounds for the Commission to believe that a denial of interim relief 
would cause irreparable harm to the utility. 

In Case No. U-3740, the Commission was persuaded that Michigan Consolidated Gas Company (Mich Con) was 
entitled to interim relief because it had proven that awaiting a final order would cause it an unreasonable [*55] and 
harmful loss of revenues. More specifically, the Commission recognized that gas utilities earn a disproportionate share 
of their revenues during the winter heating season. Therefore, because the order in Case No. U-3740 was issued in 
January, unless given interim relief, the Commission concluded that Mich Con would forever lose a substantial amount 
of its revenues during its peak revenue months. 

In 1975, the Commission adopted the standard established in Case No. U-3740 as Interpretative and Informational 
Statement (I&I) 19754. However, I&I 19754 was temporarily relegated to history's dustbin by the issuance of Guide- 
line 1981-1 on October 6, 1981, which provided the following standard for the issuance of interim relief: e 
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The Commission believes that, after a review of all evidence relating to interim relief, proof of a revenue 
deficiency at that juncture constitutes proof sufficient for an award of interim relief. 

Guideline 1 98 1 - 1, October 6,198 1. 

The standard adopted as Guideline 1981 -1 was applied in the January 20,1982 order in Case No. U-6839, wherein 
the Commission granted Mich Con $35,034,000 in interim relief. However, in applying Guideline 1981-1 to Case 
[*%I No. U-6839, the Commission criticized that standard as "too vague." Order, Case No. U-6839, p. 3. In so doing, 
the Commission repudiated Guideline 1981-1 and replaced it with a standard that was taken almost verbatim from I&I 
19754, which was proclaimed as the standard to be applied in all hearings on motions for interim relief held after Janu- 
ary 20,1982. 

In its June 1,1983 order in Case No. U-7298, the Commission observed that: 

From a substantive standpoint, the Commission will grant a utility interim relief when the evidence 
presented establishes that a revenue deficiency exists and the rates of the utility have become unjust or 
unreasonable. The Commission will also require that the probable revenue deficiency be of some signifi- 
cance, since a relatively minor revenue deficiency in comparison to the utility's overall revenues would 
not constitute a circumstance in which it could be concluded that existing rates had become unjust and 
unreasonable. 

Commission will continue to adhere to its policy not to base interim relief upon highly controverted is- 
sues. In addition, the Commission [*57] will continue to adhere to its policy not to grant interim based 
upon issues which are clear departures from past Commission ratemaking policies. 

In determining the probable existence of a revenue deficiency and the need for interim relief, the 

Id., p. 7. 

adjustment for interim purposes: 
Moreover, the Commission saw fit to draw a distinction between the types of controversies that would rule out an 

The Commission will not consider controversial matters. In defining controversial, the Commission 
recognizes that there are two types of controversies: (1) controversy as to the adjustment; i.e., a new 
concept that deviates from the previous rate case, and (2) controversy as to the amount of the adjustment. 
The Commission wilI only consider adjustments where the controversy deals with the amount for an ad- 
justment which has been previously authorized by the Commission in Applicant's last rate case or where 
all parties agree that the conceptual adjustment is one that should be reviewed. Those adjustments deal- 
ing with concepts which are controversial in nature will be summarily dismissed without any discussion. 

Order, Case No. U-7298, p. 9-10. 

A similar standard was followed in the December 20,1983 order in Case No U-7650. 

More recently, the Commission addressed the issue [*58] of the standard that controls interim relief in its January 

Final rate relief is intended to allow utilities an opportunity to earn a fair return on their investment. 
Thus, it will be granted whenever a utility proves that it has a revenue deficiency. In contrast., interim rate 
relief is a special measure that can be used to protect a utility from financial hardship until final rate re- 
lief can be obtained through a fully litigated rate case. Therefore, this Commission finds that it should 
cautiously, rather than automatically, grant motions for interim rate relief. Thus, we find that compelling 
circumstances should exist. 

Both the language of Act 3 and the Michigan Supreme Court decisions regarding interim rate relief 
support this position. For example, rather than allowing a gas utility to self-implement a rate increase in 
the same way that it can impose a new Gas Recovery factor under 1982 PA 304, Act 3 merely authorizes 
the Commission-in its discretion and upon written motion by the utility--to allow interim rate relief. In 

23, 1990 order in Case No. U-9323. In so doing, the Commission stated: 

, -  
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doing so, the Legislature provided a way to vary the usual [*59] process, when necessary, to provide re- 
lief prior to completion of a full hearing on all ratemaking issues. Because this mechanism allows for rate 
increases "pending submission of all proofs by any interested parties," we find that it should be used 
sparingly. 

Id., p. 10. 

The reference in Case No. U-9323 to decisions of the Michigan Supreme Court pertains to Consumers Power Co v 
Public Service Comm, 415 Mich 134,145; 327 hW2d 875 (1982). Great Lakes Steel v Public Service Comm, 416 Mich 
166; 330 NW2d 380 (1982), and ABATE v Public Service Comm, 430 Mich 33; 420 NW2d 81 (1988). This trilogy of 
cases established that (1) public utilities may seek a judicial remedy to obtain immediate rate relief if "compelling cir- 
cumstances indicate that such relief is necessary" and the Commission has failed to provide relief [Consumers, supra p. 
145.1. (2) orders regarding partial and immediate rate relief are appealable, but are not final orders within the meaning 
of the Administrative [*60] Procedures Act of 1969, MCL 24.201 et seq., [Great L u k s  Steel, supra], and (3) the 
Commission's discretion to define the issues, factors, and standards for granting or denying partial and immediate rate 
relief in a given case is not so broad as to allow the Commission to exclude relevant evidence from intervenors [ABATE, 
supra]. While these Supreme Court decisions clarified several aspects regarding how motions for partial and immediate 
rate relief should be litigated, they do not obligate this Commission to apply any particular standard to do so. 

Perhaps the most definitive discussion regarding the Commission's broad discretion to establish standards for in- 
terim relief appears in Attorney General v Public Service Comm, 63 Mich 69; 234 NW2d 437 (197.5). wherein the Court 
of Appeals stated: 

The Attorney General argues that it has been commission policy in but a couple of isolated cases 
over a period of many years to find that an "emergency" exists before a partial and immediate rate in- 
crease can be granted. We are obligated [*61] to inquire what legal effect does this have? This commis- 
sion is composed of appointees who are free and indeed obliged to exercise their best judgment within 
the limits of the legislative grant of authority to it. The "ninety-nine year" rule, that "it's always been 
done that way" does not control. The issue simply is: does what they did fall within the statutory grant? 

We find no suggestion that any of the [statutory] requirements were omitted or contravened. When 
we add to this the proviso in section 25 of the act, MCLA 462.25; MSA 22.44, that all rates fixed by the 
commission are "prima facie, lawful and reasonable until found otherwise in an action brought for the 
purpose pursuant to the provisions of section 26 of this act", we could hardly do other than hold the as- 
signment of error without merit. We do so hold. 

Attorney General, supra, at pp. 75-76. (Emphasis in original). 

cludes that the primary purpose of interim relief is to provide additional revenues on an expedited basis when the utility 
[*62] is experiencing a significant revenue deficiency and the revenue deficiency is likely to be experienced for a pro- 
longed period of time. See, the December 21,2001 order in Case No. U-13OOO. 

that the failure to consider interim relief at this time could cause a hardship to the utility due to the loss of revenues that 
can never be recouped. It is well established that the Commission cannot set a future rate to permit a utility to recover 
revenue lost during the pendency of a permanent increase request Michigan Consolidated Gas Co v Public Service 
Comm, 389 Mich 624; 209 hW2d 210 (1973). General Telephone Co v Public Service Comm, 341 Mich 620; 67 NW2d 
882 (1954). and Michigan Bell Telephone Co v Public Service C o m ,  315 Mich 533; 24 NW2d 200 (1946). Therefore, 
the Commission turns to the question of whether, in light of all of the evidence, the Commission should exercise its dis- 
cretion [*63] to grant all, any, or none of the interim relief sought by Detroit Edison, which will be examined on an 
issue-by-issue basis. 

Having reviewed the Commission's prior statements and considered current circumstances, the Commission con- 

Detroit Edison is alleging an immediate need for a revenue increase of $536 million. The Commission is persuaded 

JY. 
DISCUSSION 
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A. Preliminary issues 

1. Statutory requirements 

Act 141 provides that Detroit Edison may not increase its rates over and above the levels established by the rate de- 
crease and rate freeze set forth in Section 1Od n21 until Detroit Edison has satisfied the Act 141 requirements governing 
market power in Section 10fn22 and the electric transmission capacity expansion requirement set forth in Section 1Ov. 
n23 

n2 1 MCL 460. IOd. 

n22 MCL 460.lw. 

n23 MCL 460.1Ov, which required electric utilities serving more than l00,OOO retail customers in Michigan 
to file ajoint plan to expand, by June 5,2002, the available transmission capability by at least 2,000 megawatts 
over the amount in place as of January 1,2000. 

In a separate order issued today [*a] in Case No. U-13797 the Commission determined that Detroit Edison has 

In an order issued on December 6,2002 in Case No. U-13646, which granted regulatory approval of Detroit Edi- 

complied with the requirements of Section IOfof Act 141. 

son's proposal to sell and transfer its transmission assets to an independent third-party purchaser, the Commission found 
that if the sale of the transmission system were to be completed in the manner described in the application and if Detroit 
Edison enforced the contractual obligation that the purchaser complete the transmission upgrade projects identified in 
the joint transmission plan approved in Case No. U-12781, Detroit Edison would have fully complied with the provi- 
sions of Section 1Ov of Act 141. On May 29,2003, Detroit Edison submitted the required verification that the transmis- 
sion upgrade projects had been completed and are in commercial operation. 

Therefore, the Commission finds that the requirements of Sections 10f and 1Ov of Act 141 have been met. 

2. Detroit EdisodMich Con Merger 

merger in this proceeding beyond examination [*65] of the control premium issue. However, MEC/PIRGIM did not 
provide any specific justification for doing SO as part of interim relief. Therefore, the Commission declines to do so. 
MEUPIRGIM is free to elaborate on this issue in the final order phase of the proceeding. 

MEclpIRGXh4 maintains that the Commission should scrutinize the ramifications of the Detroit Edison/Mich Con 

3. Consideration of Detroit Edison's 2004 PSCR Plan 

Detroit Edison maintains that the Cornmission should act on its proposed 2004 PSCR plan at the same time that it 
issues the interim relief order. The Commission declines to do so. 

In passing Act 304, the Legislature built into the PSCR process some protections for utilities and their ratepayers. 
One of the protections afforded to utilities is the ability to collect their proposed PSCR costs commencing at the begin- 
ning of the PSCR plan period. Accordingly, as of January 1,2004, Detroit Edison has been entitled to full recovery of 
its proposed PSCR costs, which continues until the Commission issues an order approving its 2004 PSCR plan. There- 
fore, there is no harm to the utility in defemng a decision on its PSCR plan until later, which is particularly important 
given the complexity of this proceeding and the urgency with which Detroit Edison is seeking resolution of [ "661 its 
interim relief request. 

PSCR costs by over 3 mills per kwh. When Detroit Edison was ordered to reinstate its PSCR clause as of January 1, 
2004, the Commission specificaHy did not act to approve Detroit Edison's scheme to add a mitigation adjustment in- 
crease to the PSCR mechanism. Nevertheless, Detroit Edison has been acting as if the Commission authorized collec- 
tion of the mitigation adjustment- Detroit Edison candidly acknowledges in footnote 12 on page 17 of its reply brief 
that, since January 1,2004, it has overcharged its PSCR customers "in anticipation of an affirmative order from the 
Commission authorizing the proposed mitigation adjustment mechanism." The Commission has combed Act 304 for 
any shred of authority for Detroit Edison to deliberately overcharge its PSCR customers for this (or any other) reason. 

However, the Commission is troubled by the fact that Detroit Mison is currently over-recovering its projected 2004 
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No such authority exists. Detroit Edison is therefore in direct violation of both the Commission's December 18,2003 
order in this proceeding and of Act 304. Such intentional disregard for the law and the Commission's regulatory author- 
ity cannot be tolerated. [*67] Accordingly, the Commission directs Detroit Edison to pay the maximum fine allowed 
by MCL 460.558 ($300 per day) for every day that Detroit Edison violated Act 304 and the December 18,2003 order. 
The Commission also directs Detroit Edison to immediately reduce its PSCR clause effective February 21,2004 to not 
more than a negative 1.05 mills per kwh and to refund to its PSCR customers on a historical usage basis all PSCR 
amounts overcollected from January 1,2004 through February 21,2004, with interest at 1 1 %. n24 

1124 Having ordered Detroit Edison to reduce its PSCR factor to a negative 1.05 mills per kwh, the Com- 
mission agrees with Detroit Edison that it should base interim relief on the methodology depicted on pages 8 and 
10 of the Staff Report, which assumes full implementation of Detroit Edison's PSCR clause. 

B. Revenue deficiency issues 

1. Top-Down Methodology 

features fully projected expenditures to be made by Detroit Edison during the 2004 test year. 

Indeed, the Commission recently commented that use of the topdown methodology is not favored by the Commission. 
See, the December 18,2003 order in Case No. U-13730, p- 10. However, as this proceeding commenced and the Staffs 
work was completed prior to the Commission's comment in Case No. U-13730, tbe Commission finds no reason to re- 
ject the positions taken by Detroit Edison and the Staff simply because of their reliance on the top-down methodology. 
The question is not whether Detroit Edison and the Staff strictly adhered to a particular ratemaking methodology, but 
whether the resulting proposed rates are just and reasonable. "The economic judgments required in rate proceedings are 
often hopelessly complex and do not admit of a single correct result." Duquesne Light Co v Barasch, 488 US 299; 109 
S Ct 609; 102 L Ed 2d 646 (1989). Indeed, sixty years ago in the landmark case of Federal Power C o r n  v Hope Natu- 
ral Gas, 320 US 591; [*69] 64 S Cr 281; 88 L Ed 333 (1944), the United States Supreme Court recognized that there 
was no single constitutionally acceptable method for setting rates. In so doing, the Court observed: "It is not theory but 
the impact of the rate order which counts. If the total effect of the rate order cannot be said to be unreasonable, judicial 
inquiry ... is at an end. The fact that the method employed to reach that result may contain infirmities is not then impor- 
tant." Id, at 602,64 S Ct 281,88 L Ed 333. Therefore, the Commission rejects all arguments that the use of the top- 
down methodology justifies rejection of the positions taken by Detroit Edison and the Staff. However, the parties should 
be on notice that the Commission does not intend to use this methodology in future cases or in the final order in this 
case. 

Detroit Edison and the Staff made their recommendations through use of the top-down methodology, which [*68] 

Many parties oppose the use of this methodology because of its focus on projections rather than on historic data. 

2. Merger Control Premium 

Detroit Edison asks the Commission to increase customer rates by $83.6 million to reflect the 2004 portion of the 
control premium paid by Detroit Edison to acquire Mich Con. It is Detroit Edison's theory that Detroit Edison's custom- 
ers have benefited from the merger, so they should be required [*70] to compensate Detroit Edison for paying a pre- 
mium over market costs to acquire Mich Con. 

According to Daniel G. Brudzynski, Detroit Edison's Vice President and Controller, the merger produced a new 
company that immediately realized operating synergies through economies of scale and scope, the consolidation of its 
corporate headquarters and support staff, and the leveraging of contiguous and overlapping service territories. Detroit 
Edison alleges that the cost of these "merger synergies" was the portion of the acquisition premium that Detroit Edison 
was required to pay to take control of Mich Con. Mr. Brudzynski testified that it is appropriate for Detroit Edison to 
recover that portion of cost of the acquisition premium that made the merger possible because customers will receive 
the benefit from cost savings that are significantly greater than the portion of the acquisition premium that Detroit Edi- 
son seeks to recover in its rates. Mr. Brudzynski testified that Detroit Edison implemented a merger transition process 
designed to maximize value to customers, enhance employee opportunities, and improve customer satisfaction. He ex- 
plained that the centralization of corporate staff functions [*71] was key to achieving operating efficiencies and merger 
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synergies. Functions previously residing in separate corporate entities were centralized and consolidated into support 
organizations that provide a variety of services, which resulted in cost savings. Mr. Brudzynski alleged that customers 
of Detroit Edison would benefit from the leaner, more efficient organizations and processes. 

Mr. Brudzynski testified that Detroit Edison paid $2.488 billion for Mich Con, which represents a $1.478 billion 
premium above Mich Con's book value. Detroit Edison does not propose to recognize this entire amount as the acquisi- 
tion premium. Instead, Detroit Edison requests that the Commission recognize only that portion of the acquisition pre- 
mium that can be identified as related to the ability to exercise day-today control over the operations of Mich Con. Mr. 
Bmdzynski calculated the control premium - the difference in the purchase price of Mich Con and the market value of 
Mich Con immediately prior to the announcement of the merger agreement -- to be $893 million. See, Exhibit A-16, 
Schedule F5-8. 

Detroit Edison argues that because the cost of the control premium is less than the synergy [*72] savings, which 
Mr. Brudzynski placed at over $150 million on an average annual basis, Detroit Edison's customers have clearly re- 
ceived a net benefit from the merger. Thus, Detroit Edison maintains that it meets the standard for recovery enunciated 
by the Commission in its September 29, 1990 order in Case No. U-9323. 

All other parties that took a position on this issue oppose any resolution of the control premium as part of interim 
relief. They assert that, because the ratepayers had no role in the decision to acquire Mich Con or in the negotiations, 
they should not be required to bear any of the expenses of that acquisition. Moreover, they contend that utilities are ob- 
ligated to make necessary improvements in cost efficiencies, and should not expect to be compensated for merely doing 
what is expected of them. They also contend that the control premium is very controversial because expenses incurred 
by a corporate parent related to an acquisition should not be borne by Detroit Edison's ratepayers as they are not an 
operating expense of Detroit Edison. Moreover, they insist that even if the control premium results in the savings De- 
troit Edison claims, interim rate relief should not [*73] be based on costs that Detroit Edison will not actually incur. 

The Commission finds that the issue of recovery of the control premium should be deferred to the final phase of 
this proceeding. This issue is highly controversial and the June 29, 1990 order in Case No. U-9323 stops well short of 
establishing precedent for granting recovery of an $83.6 million control premium as part of interim rate relief. Indeed, 
in Case No. U-9323, the Commission noted that Michigan Gas Company's request for an acquisition adjustment 
"sparked substantial controversy." Order, supra, p. 20. 

- 

3. LIEEF and L.lP Proposals 

As previously noted, both Detroit Edison and Energy Michigan proposed some form of assistance program for low- 
income customers as was created in Section 1 Od(7) of Act 304. The Staff urged the Commission to defer consideration 
of this issue to the final phase of this proceeding. MECXIRGIM maintains that MCL 460.10d(7) requires the LIEEF to 
remain funded for 6 years. Moreover, in anticipation that the parties will be addressing LIEEF issues during the final 
order phase of the proceeding, MECPIRGIM argues that the Commission should defer all [*74] LEEF issues at this 
time. 

The Commission finds that the Staffs proposal to defer this issue to the final phase of the proceeding should be re- 
jected. The concept of a LIEEF was approved by the Legislature and has been in place and fully operational for several 
years. For those reasons, it can hardly be contended that the LIEEF issue conflicts with existing policy or is controver- 
sial. 

The same cannot be said of Energy Michigan's LIP. Although targeted at vulnerable customer groups, Energy 
Michigan's proposal is untested and opposed by Detroit Edison as an invasion of its management prerogative. As such, 
adoption of the LIP is controversial because it is well established in Union Carbide v Public Service Comm, 431 Mich 
135; 428 NW2d 322 (1988). that "the power to fix and regulate rates, however, does not cany with it, either explicitly or 
implicitly, the power to make management decisions." Union Carbide, supra, at 148. 

The Commission agrees With Detroit Edison that upon issuance of interim relief, there will no longer be any excess 
securitization savings available to fund the LEEF. Therefore, [*75] if the LIEEF program is to continue, its costs must 
be incorporated into the utility's cost of service. Detroit Edison proposed to continue funding LIEFF, subject to two 
conditions. First, the LIEFF expense must be included as a line item in Detroit Edison's distribution revenue require- 
ment, and, in turn, recovered from all bundled and choice customers. Second, Detroit Edison's funding obligation wouId 
be limited in light of Act 141's rate caps. Detroit Edison insists that if the Commission does not adopt its proposal, then 
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the Commission should acknowledge the elimination of LIEEF funding entirely from its distribution revenue require- 
ment. The Commission finds Detroit Edison's conditions acceptable. 

Haerents explained that this level of funding is equivalent to 2% of commercial and industrial revenues from both 
choice and retail tariff customers. Full-service tariff customers would contribute $33  million of that amount and choice 
customers would contribute $ 7  million as part of the proposed increase to the RAST rate. 

It is Detroit Edison's contention that, due to rate caps, [*76] only uncapped customers should contribute to the 
LIEEF. The Commission disagrees. Having ordered Detroit Edison to reduce its PSCR factor to a negative 1.05 mills 
per k w h  to reflect the company's proposed PSCR costs, the Commission has cleared room under the caps for recovery 
of some of Detroit Edison's revenue deficiency that the utility would otherwise have been unable to collect due to the 
rate caps. Accordingly, the Commission directs that the $39,858,000 of O&M expenses associated with the LIEEF pro- 
posal should be collected from all customers. Moreover, the Commission directs that the first dollars of interim relief 
collected by Detroit Edison should be used to fully fund the LIEEF, up to the $39,858,000 amount that has been author- 
ized. 

Detroit Edison has included $39,858,000 in its O&M costs to fund the LIEEF during 2004 and beyond. Mr. Van- 

4. Insurance Proceeds 

In 2002, Detroit Edison experienced a higher than normal amount of storm damage. Accordingly, Detroit Edison 
proposed an adjustment to its 2002 historical test year data that facilitates comparison of that data to its 2004 test year 
data. 

MEWIRGIM argues that the interim phase of the proceeding is not an appropriate time for resolution of Detroit 
Edison's contention that it should be authorized to cease recognizing [*77] amounts received from insurance for storm 
damage. According to MEUPIRGIM, this issue is too controversial to be resolved at this time. 

The Commission finds that MEUPIRGIM's position is not well taken. The most important consideration is that the 
2004 test year contains a just and reasonable projection of Detroit Edison's anticipated reimbursements of storm damage 
costs. Because the adjustment complained of by the MEC/PIRGM is in the nature of a normalization adjustment, the 
Commission is persuaded that it is appropriate for inclusion for interim purposes. 

5. Mitigation Adjustment 

In its application, Detroit Edison requested that the Commission reinstate its PSCR mechanism for 2004 effective 
as of the date that the Commission approves the interim base rate relief proposed by the utility, so long as the Commis- 
sion also approves Detroit Edison's proposed mitigation adjustment. For 2004, the mitigation adjustment proposed by 
Detroit Edison is 3.23 milldkWh, which would be added its 2004 PSCR base rate. Detroit Edison explained that the 
purpose for the mitigation adjustment is to allow the utility to retain the value of mitigation of generation stranded costs 
arising from the resale [*78] of generating capacity and energy made available as a result of load loss arising from its 
customers' participation in retail choice. The mitigation adjustment will allow Detroit Edison to recover $133 million 
from its PSCR customers, which is the utility's forecast of its 2004 profits from resale of excess energy resulting from 
the load loss due to customer choice. 

The Staff did not address the mitigation adjustment, except to recommend its deferral to the final phase of the pro- 
ceeding. All intervenors that addressed this issue sided with the Staff. The Commission finds that the mitigation adjust- 
ment should not be considered as part of interim relief. On its face, the proposed mitigation adjustment would increase 
PSCR rates by $ 133 million in 2004 and by even larger amounts in later years. The Commission has determined that 
the time is not right to approve Detroit Edison's 2004 PSCR plan, which is far less controversial than the mitigation ad- 
justment. Moreover, the mitigation adjustment stands on shaky ground because the underlying costs appear not to be 
those envisioned by the Legislature for inclusion in PSCR expenses. Rather, the purpose of the mitigation adjustment is 
to allow [*79] Detroit Edison to recover theoretical lost contribution margin amounts associated with businesses that 
Detroit Edison no longer serves with respect to generation. Indeed, nothing in Act 304 or Rule B-4.6 of Detroit Edison's 
tariffs seems to allow the recovery of such costs through the PSCR clause. Therefore, the Commission finds that the 
mitigation adjustment should not be incorporated into Detroit Edison's interim relief. Nonetheless, the Commission sug- 
gests that the parties fully consider mitigation issues in their testimony on final rate relief. 

6. Inclusion and Reclassification of Transmission Expenses 
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In its brief, the RRC opposes Detroit Edison's proposal to include as PSCR expenses all costs associated with 
transmission and MIS0 expenses, which were previously embedded in the company's base rates. According to the RRC, 
adoption of Detroit Edison's proposal would allow ROA customers to avoid responsibility for transmission expenses 
that were incurred by Detroit Edison on their behalf. The RRC also suggests that Detroit Edison's proposal is inconsis- 
tent with Act 304 and Rule B-4.6, which limit recovery through the PSCR process to expenses related to fuel burned for 
electric [*SO] generation and booked costs of purchased power and net interchanged power transactions. 

ney General asserts that such expenses are analogous to the additional Fermi 2 investment costs, which the Commission 
determined in Case No. U-8789 should not be recovered via interim rate relief. 

In its reply brief, Detroit Edison states that its proposal to shift the incremental transmission costs from base rates to 
the PSCR process should be implemented in the final order, not as a part of interim relief. However, Detroit Edison 
stresses that it must be allowed to collect these expenses for interim purposes because, when obtaining needed transmis- 
sion services to and throughout its service temtory, Detroit Edison does and will pay for its transmission associated 
services based on the rates approved by the Federal Energy Regulatory Commission (FERC) for transmission services 
provided by the International Transmission Company (ITC) and MLSO. 

The Commission finds that the costs projected by Detroit Edison for transmission services provided by ITC and 
MIS0 are reasonable and should be recovered [*Sl] in base rates as part of its interim relief. However, the Commission 
agrees that the issue of the vehicle for the future recovery of such costs should be deferred to the final order. 

The Attorney General also commented on Detroit Edison's request for recovery of new MIS0 charges. The Attor- 

7. Pension Costs 

Detroit Edison proposes to include its estimated 2004 pension expense of $113,475,000 in the determination of 
rates. This represents an increase in pension costs of $80 million over the 2002 historical level. Existing rates are based 
upon an annual pension expense of approximately $ 5  million. 

The Attorney General and MEUPIRGIM assert that Detroit Edison's proposal to collect a significant increased 
amount for pension expenses during the interim phase of this proceeding is improper. They contend thaf the increase for 
pension expense is based on projections and the effects of a 2002 deferral totaling $532 million. They stress that the 
Commission has not previously approved Detroit Edison's deferral and recovery of this asset and that Detroit Edison's 
proposal is controversial and should be subject to additional scrutiny. Indeed, they maintain that under analogous and 
potentially less controversial circumstances, the Commission recognized that significant doubts existed concerning 
[*82] Consumers Energy Company's proposed pension expense in its last securitization case. n25 For similar reasons, 
they insist that the Commission should not include Detroit Edison's pension expense increase in interim relief. 

n25 See, the June 2,2003 order in Case No. U-13715 

Energy Michigan also opposed consideration of this issue. Citing recent equity market gains, Energy Michigan as- 

In response, Detroit Edison argues that the Attorney General and MECPJRGIM have had ample time to conduct an 

sert that Detroit Edison's need for increased revenues for future pension obligations has diminished. 

investigation of its proposed pension costs, but that they failed to do so. Detroit Edison also chastises Energy Michigan 
for its references to extra record evidence of recent direction of the equity market. According to Detroit Edison, any 
gains experienced due to price increases have been offset by declines in interest rates. 

The Commission finds that Detroit Edison's proposal to increase the amount of O&M expenses built into [*83] its 
rates for pension costs should be approved for interim purposes, subject to one condition. Pension expenses are deter- 
mined pursuant to the Statement of Financial Accounting Standards 87, and include four components: (1) service costs, 
which include pension benefits earned by active employees during the current period, (2) expected return on assets in- 
vested in the pension trusts; (3) expected interest costs associated with projected benefit obligations; and (4) amortiza- 
tions of prior service costs and unrecognized gains or losses. Detroit Edison attributes the increases in pension expenses 
to reductions in the return on assets and increases due to a lower discount rate, which more than offsets reductions in 
interest rates. Included in the pension liability is the amortization of $532 million liability to recognize the excess of 
accumulated benefit obligations over the assets in the pension fund. 
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Because the calculation of pension expenses is heavily dependent upon the prevailing interest rates, the level of 
pension expenses can be volatile. This is especially true because the interest and discount rates are applied to long-lived 
assets and pension obligations. This volatility [*84] also extends to the level of required contributions to the pension 
fund. In 1998, 1999, and 2000, Detroit Edison made no contributions because its pension plan was fully funded. The 
company made contributions of $35 million in 2001 and 2002, and a contribution of $222 million in January 2003. 
Although Detroit Edison has demonstrated that its $113 million pension expense estimate is reasonable for 2004, the 
inherent volatility of that estimate coupred with the significant increase from the $ 5  million level currently included in 
rates causes the Commission to conclude that additional protections are necessary to ensure that customers receive ap- 
propriate recognition for the higher pension expenses. Accordingly, the Commission will include $ 1  13,475,000 in the 
determination of rates, but only on the condition that Detroit Edison agrees that it will make minimum annual prorated 
pension contributions equal to that amount during the period that these rates are in effect n26 This will ensure that if 
pension expenses unexpectedly decline, customers will receive appropriate recognition in future rate determinations. 

n26 This minimum contribution requirement was proposed by the MECFIRGIM and Staff. The issue of 
whether the requirement should be continued after issuance of a final order is not ripe at this time. 

[*851 
8. Pretax Overall Rate of Return Issues 

determine Detroit Edison's revenue deficiency. Detroit Edison proposes use of 10.01 %, which it claims is superior to the 
Staff's use of 9.88%. According to Detroit Edison, not only is the Staffs position lacking in support, Detroit Edison's 
position is obviously superior due to the Commission's approval of that rate in its most recent rate case, Case No. U- 
10102. Moreover, Detroit Edison asserts that if the Commission chooses to rely on the Staffs calculation, several ad- 

Only Detroit Edison and the Staff took specific positions on the pretax overall rate of return that should be used to 

justments to the Staffs position must be recognized. 

The Commission finds that Detroit Edison's arguments are not well taken. Case No. U-10102 was based on a 1994 
test year. Nothing in this record seriously suggests that the ten year old cost rates and rates of return from Case No. U- 
10102 are in any way pertinent to a fully projected 2004 test year. Likewise, the Commission is not persuaded that the 
adjustments proffered by Detroit Edison are appropriate, particularly when they result in an overall rate of return that 
exceeds the level supported by Detroit [*86] Edison as reasonable. In any event, because Detroit Edison did not raise 
these issues until its reply brief, the Commission is not persuaded that they should be considered at this time. n27 

n27 The Commission frequently refuses to consider matters mked for a first time in a reply brief. Moreover, 
it is unusual for the Commission to even receive reply briefs in support of interim relief. 

9. Capitalized A&G Expenses 

One of the Staffs proposed adjustments is a $ 16,325,000 downward adjustment to Detroit Edison's capitalized 
A&G expenditures. In its reply brief, Detroit Edison agrees with the adjustment, but offers that an offsetting positive 
adjustment for the additional revenue requirements associated with the increased capital expenditures needs to be made. 
Detroit Edison states that applying the Staffs methodology to both 2003 and 2004 data results in an average rate base 
increase in 2004 of $24,375,000, which it maintains should have an associated $2,456,000 revenue requirement 
(10.08% x $24,375,000). 

$2,408,000 (9.88% x $24,375,000). 
The [*87] Commission agrees. However, the Commission finds that the proper revenue requirement adjustment is 

10. Construction Expenditures 

2003 and 2004 construction expenditures was inflated. The Staff based its adjustment, which had a total rate effect of $ 
8,677,000, on the utility's average expenditure over the prior five years, which is an accepted ratemaking approach. 

The Staff reduced Detroit Edison's rate base by $63 million out of concern that Detroit Edison's projection of its 
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In its reply brief, Detroit Edison maintains that the Staffs methodology is flawed because no supporting evidence 
was entered into the record. According to Detroit Edison, its positions are supported by testimony and exhibits. 

The Commission finds that Detroit Edison's criticism of the Staffs adjustment to its 2003 and 2004 construction 
expenditures projections should be rejected. As previously noted, the Staffs position relies on a traditional ratemaking 
practice. MCL 460.6atl) requires a Staff Report, which was proposed and admitted into evidence. The report specifi- 
cally suggests that Detroit Edison's projection of its 2003 and [*88] 2004 construction expenses was inflated when 
compared to historical construction expenditures. The Commission finds the Staffs analysis is competent, credible, and 
more persuasive than Detroit Edison's evidence. 

1 1. Return on Regulatory Asset Accruals and Deferred Accounting Request 1128 

n28 The separate issue of Detroit Edison's proposed implementation of a surcharge to begin collecting its 
regulatory assets as part of its interim relief request is addressed in part IV D1 of this order. 

The Staff Report suggests that Detroit Edison's proposed interim rate deficiency should be adjusted downward by $ 
13 million to remove the return on regulatory asset accruals for capped customers that results from Act 141 deferred 
costs. In its reply brief, Detroit Edison Seems to tacitly concede that because Act 141 characterized these assets as "cash 
costs," the Staffs adjustment may be appropriate under strict accounting principle. However, Detroit Edison insists that 
such approach leaves the utility at risk. According to Detroit [*89] Edison, by defening recovery of its regulatory as- 
sets, Detroit Edison continues to incur $23 million annually of related financing costs with no potential for recovery. 
Detroit Edison believes that the denial of recovery of ongoing financing costs related to its regulatory assets until the 
final order is totally inequitable and causes undue financial harm. Accordingly, Detroit Edison requests that, if the 
Commission decides to defer recovery of these regulatory asset amounts until the final order, then the Commission 
should authorize Detroit Edison to defer the return on regulatory asset amounts until its proposed regulatory asset sur- 
charge is implemented. 

and should be granted. Further, the Commission finds that Detroit Edison's request for deferred accounting authority 
should be denied. Detroit Edison has requested that the Commission authorize deferred accounting authority for the 
ongoing financing costs on regulatory asset balances. The Commission rejects Detroit Edison's request because the util- 
ity has authority pursuant to Act 141 to accrue financing costs on [*90] Section lOd(4) costs. In addition, the Commis- 
sion has given Detroit Edison authority to accrue interest on accrued choice costs approved by the Commission. Any 
additional authority to accrue financing charges is a controversial matter that should be resolved in the final phase of 
this proceeding. 

The Commission finds that the Staffs proposed $ 13 million adjustment is reasonable and consistent with Act 141, 

12.2003 & 2004 O&M Expense Reduction 

2004. It also proposed reducing Detroit Edison's requested O&M expense increase by 50%. 

ported by record evidence. According to Detroit Edison, the utility's A&G expenses are not driven by inflation. Further, 
Detroit Edison insists that its projections of its other O&M expenditures for 2004 are fully supported in the record and 
deserve more recognition that the Staffs unsupported suppositions. 

The Commission finds that the Staffs recommendations should be adopted for interim purposes. The Staffs ap- 
proach, which features reliance on inflation rates and halving of proposed expenditures for interim purpose, is reason- 
able [*91] and consistent with past ratemaking practices. MCL 460.6a(Z) specifically authorizes tbe Commission to 
grant interim relief based on an exercise of "its discretion." In so doing, MCL 460.6afZ) specifically anticipates that the 
Commission will be able to rely on the Staffs investigation and report. After examining the record, the Commission 
finds that it would not be an abuse of discretion to base interim relief on the Staff's recommendation on this issue. 

In  the Staff Report, the Staff proposed to limit certain A&G expenses to the projected inflation rate for 2003 and 

In its reply brief, Detroit Edison argues that the Staffs positions on this issue are arbitrary and completely unsup- 

Moreover, the Commission places the parties on notice that, for final relief, the Commission intends to closely scru- 
tinize the amounts of O&M expenditures to be included in Detroit Edison's rates. Toward that end, the parties should 
strive to place into the record all available information bearing on Detroit Edison's actual 2004 expenditures for O M .  
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13. Recovery of Special Contract and Contract Discounts 

In approving every special contract presented to the Commission in recent years, the Commission has specifically 
noted that for future ratemaking purposes, the Commission would not pass the special contract discount costs to the 
utility's other customers [*92] unless the utility met the significant burden of establishing that such customers actually 
benefited from the special contract. The Staff and intervenors contend that, for interim purposes, the Commission 
should impute to Detroit Edison the recovery of $40.6 million associated with special contract discounts. 

proper for interim purposes because the record supports a finding that Detroit Edison's other customers benefited from 
the existence of these contracts. Citing the testimony of Edward L. Falletich, Manager of Pricing in its Regulatory Af- 
fairs Department, Detroit Edison insists that the benefits of the company's special contracts substantially outweigh the 
revenue deficiency determined on a fully allocated cost-of-service analysis. See, Exhibit A [I 13, Schedule E6.2, which 
calculates a $49 million net benefit. Moreover, citing Cincinnati Gas & Electric Co v Public Utili0 Commission, 86 
Ohio St 3d 53; 711 NE2d 670 (1999). Detroit Edison maintains that it would be unlawful and unreasonable to impute 
[*93] revenue in addition to the actual contract rates. 

The Commission finds that the Staffs position as adjusted to reflect the $2.756 million revision proposed by 
ABATE should be accepted for interim relief. The imputation of special contract discounts is a long-standing Commis- 
sion policy, which has passed scrutiny of this state's appellate courts. n29 The Commission is not persuaded that it 
should be ignored for interim purposes. 

In its reply brief, Detroit Edison argues the imputation of any amount associated with its SMCs and LCCs is im- 

n29 In M i d W  Cogeneration Venture Limited Partnership v Public Service Comm, 199 Mich App 286; 501 
hW2d 573 (1993 the court upheld the imputation of revenues associated with a discounted economic develop- 
ment rate. Although not entirely analogous, this case is precedent from Michigan that is more persuasive than is 
case law from a foreign jurisdiction. 

14. Staffs Adjustment to Sales and Choice Volumes 

umes expected [*94] to occur in late 2004 when Detroit Edison's special contracts with certain customers are set to 
expire. The Staff explained that its adjustment reflects the fact that interim relief will probably be replaced by a final 
order before these contracts expire, so Detroit Edison's adjustment is not appropriate for interim purposes. 

justment should be incorporated for interim relief purposes. 

The Staff adjusted Detroit Edison's proposed increase in choice volumes and corresponding decrease in sales vol- 

Detroit Edison did not oppose this adjustment in its reply brief. Therefore, the Commission finds that the Staffs ad- 

15. New Infrastructure and Clean Air Act Costs 

The Attorney General argues that Detroit Edison's attempt to recover new infrastructure and CAA costs totaling $ 
50,951,000 and $68,033,000, respectively, as part of interim relief is inappropriate because such new costs are analo- 
gous to the additional Fermi 2 investment costs, which the Commission determined in the December 22, 1987 order in 
Case No. U-8789 should not be recovered via interim rate relief. 

The Commission disagrees. In Case No. U-8789, Detroit Edison's request for interim relief was entirely related to 
F e d  2 investment costs that had never been the subject of a prudence review. The Commission dismissed Detroit Edi- 
son's [*95] request for interim relief, in part, because the record evidence indicated that the reasonableness and pru- 
dence of the additional investment in the Fermi 2 plant was "highly controversial." Order, supra, p. 4. The Commission 
finds that the record in this proceeding does not indicate that Detroit Edison's expenditures for new infrastructure and 
CAA costs are unusually controversial. However, the Attorney General is free to pursue this issue in the final phase of 
this proceeding. 

Nevertheless, given the amount of the CAA costs at issue ($547 million), the effect of these costs on rates ($68 
million), the inability of the Commission and the Staff to closely scrutinize these expenditures due to use of the top- 
down methodology, and the fact that interim relief is within the Commission's discretion, the Commission finds that it 
should apply a "reduction factor" of 30% for the purposes of interim relief. n30 In other words, the Commission finds 

~ 
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that, for the purposes of interim relief, Detroit Edison's proposal to include the entire $68 million revenue effect asso- 
ciated with its CAA compliance costs should be reduced by 30% to $47,622,000. In so doing, the Commission notes 
that [*96] the 30% reduction ($20,410,000) is appropriate for interim relief in view of the fact that a number of issues 
that could substantially reduce Detroit Edison's revenue deficiency have been deferred to the final phase of this proceed- 
ing. 

n30 Application of a similar reduction adjustment was determined to be appropriate in the Commission's 
February 17, 1978 order in Case No. U-5502, which involved an earlier request by Detroit Edison for interim re- 
lief. 

C. Rate Design, Stranded Cost Methodology, and Transition Charges 

This case deviates significantly from the routine interim proceeding in that the parties are as divided over interim 
rate design issues as they are over the revenue deficiency issues. Normally, the parties have little or nothing to say a b u t  
rate design in an interim case, opting instead for an easy, equal percentage increase for all customer classes. This case 
is a dramatic departure from the norm. 

Detroit Edison asserts that $151,253,000 of the interim revenue deficiency should be assigned to ROA [*97] cus- 
tomers for rate design purposes. 

The Staff's position is that the Commission should adopt a transition charge to be paid by ROA customers in the 
neighborhood of 2 to 4 mills per kwh with the remainder of the revenue deficiency to be collected from bundled cus- 
tomers on an equal percentage basis. However, the Staff indicates that its proposal is applicable only to the interim 
phase of the proceeding. 

determining stranded costs, and that such approach causes $126 million of the utility's revenue deficiency to be placed 
on ROA customers. They urge the Commission to use traditional cost allocation procedures to fully allocate Detroit 
Edison's costs. Some parties, like Kroger, contend that stranded costs should be set at zero. Others, like Energy Michi- 
gan, suggest that Detroit Edison has experienced stranded benefits. 

These parties are also critical of the Staffs approach. According to them, the Staff is confounded by having to deal 
with the issue of stranded costs in a rate case and simply resorted to a compromise position that calls for imposition of a 
stranded cost [*98] charge in the range of 2 to 4 mills per kwh. 

The Commission concludes that an appropriate transition charge to recover stranded costs needs to be determined 
in the interim proceeding. The Staff has testified that a transition charge in the range of 2 to 4 mills per kwh is reason- 
able and is consistent with the level of stranded cost that the utility is experiencing. Detroit Edison has proposed transi- 
tion charges of 8.5 mills per kWh for primary customers and more than 3 cents per kWh for secondary customers. If the 
appropriate transition charge is not recognized in the determination of interim rates, then regular bundled customers 
who do not choose an alternative supplier will be required to pay correspondingly higher rates. Moreover, MCL 
46U.ZOa(9) requires the Commission to annually hold a contested case true-up proceeding to reconcile any over-or un- 
dercollections of net stranded costs, thereby ensuring that ROA customers are not over-charged for stranded costs. Be- 
cause ROA customers are fully protected by the annual true-up, the Commission concludes that it should adopt the 4 
mill per kwh charge at the high end of the Staffs range. 

The [W] Commission realizes that the effect of the interim order will not be just 4 mills per kwh on ROA cus- 
tomers. Rather, primary ROA customers will effectively incur an additional 7 mills, per kWh, for a total effect of I 1 
mills per kwh, while secondary customers will effectively incur an additional 9 mills per kWh, for a total effect of 13 
mills per kwh, which is due to the termination of the securitization and the rate reduction offsets. 

Detroit Edison's lost margin approach to calculating stranded cost, which this order rejects, clearly results in exces- 
sive transition charges. The Commission wishes to encourage all parties to use the final phase of this proceeding to sug- 
gest ways that stranded costs could be mitigated so as to reduce transition charges as much as possible and to analyze 
and make recommendations regarding the relationship between stranded cost determinations and return to service provi- 
sions for ROA customers. 

* Several parties assert that the Commission has previously rejected Detroit Edison's "revenues lost" methodology for 

* 
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As previously noted, interim rates are normally designed to recover an equal percentage increase from all customer 
classes. However, Detroit Edison is currently operating under a statutory rate cap that prohibits rates for residential 
customers from increasing before [*lo01 January 1,2006, and commercial or manufacturing customers less than 15 k W  
from increasing before January 1,2005. In this order, the Commission has required Detroit Edison to reduce its PSCR 
factor to a negative 1.05 mills per kwh. Accordingly, any increase in base rates for capped customers would violate the 
rate cap if the increase is more than the reduction in the PSCR factor. Accordingly, the Commission finds that base rates 
should be raised by 2.99 mills per kwh for residential customers and 3.09 mills per kWh for commercial and manufac- 
turing customers less than 15 kW. All customers not subject to the rate cap should be assessed an interim surcharge of 
7.243%, n31 which results in an effective $101 million revenue increase for Detroit Edison. n32 

n31 The 7.243% surcharge is larger than 3.09 mills per kwh. 

n32 This number incorporates the offsetting PSCR reduction, a recognition of the transition charge, elimina- 
tion of the securitization offsets, and contributions to the LIEEF. 

D. Miscellaneous Issues 

1. Regulatory Asset Surcharge 

utility seeks to recover $ 3  1 million of these costs from its large commercial and industrial customers in 2004. 

relief. The Commission agrees. Accordingly, all parties are free to renew their positions on this issue in the final phase 

[*IO1 J 

According to Detroit Edison, the utility accrued $236 million in regulatory assets through December 3 1,2003. The 

The Staff insists that the issue of Detroit Edison's recovery of such regulatory assets is too controversial for interim 

of this proceeding. 

2. Continuation of Securitization Offset Credits 

Kroger contends that the securitization offset credit must be maintained. It proposed several options for the securi- 
tization offset credit to be funded. According to Kroger, failure to retain this credit means that ROA customers will end 
up subsidizing bundled customers. Kroger complains that the Staff completely ignored the securitization offset credit 
issue, thereby backing into Detroit Edison's position on this issue. For this reason, Kroger asserts that the Staff3 position 
on the treatment of ROA customers deserves to be ignored. 

justification for the securitization offset credits. n33 
The Commission finds that the issuance of interim relief ends the securitization savings [*lo21 and eliminates the 

n33 By incorporating the securitization savings into base rates, interim relief also obviates the need for De- 
troit Edison to place a billing message on its customers' bills regarding the 5% rate decrease associated with Act 
141. 

3. Potential Ramifications of Change in Act 141 

The Commission is aware that, in addition to seeking regulatory relief before the Commission, Detroit Edison is 
concurrently pressing for legislative changes to Act 141. Today's order implements Act 141 as it currently exists, which 
the Commission is obligated to do, and provides Detroit Edison with one of the largest amounts of interim relief ever 
granted by this Commission, based largely on the utility's projections of future expenditures. The final phase of the pro- 
ceedings still awaits litigation, briefing, and resolution by the Commission. 

The interim rates adopted by this order are just, reasonable, and consistent with the current state of the law. How- 
ever, because [*lo31 the Commission lacks prescience, it cannot ensure that Detroit Edison's interim rates will remain 
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just and reasonable in the event that Detroit Edison is successful in amending Act 141 before the Commission finishes a 
its work. 

By issuing interim relief to Detroit Edison less than two weeks after the case became ripe for decision, the Com- 
mission has proven its ability to act swiftly to address the utility's concerns. Having acted in accordance with Act 141 to 
grant Detroit Edison significant interim rate relief, and having previously granted Detroit Edison relief in the form of 
authority to securitize up to $1.74 billion of its assets pursuant to Act 142, n34 the Commission is convinced that now 
is not the best time to entertain the thought of releasing Detroit Edison from its statutory and regulatory obligations. 

n34 See, the November 2,2000 order in Case No. U-12478. On March 9,2001, Detroit Edison securitized $ 
1.75 billion of its assets. 

While the Commission agrees that Detroit Edison has demonstrated the [*lo41 need for partial and immediate 
rate relief, it must take this opportunity to stress that the relief granted by this order is predicated, in its entirety, on the 
case record as has been presented based on the facts, circumstances, and laws -- particularly Act 141 - as they exist 
today and as they are presumed to exist in the future. For the reasons stated above, significant modifications of Act 141 
before the issuance of a final order, which is expected by the end of the year, could require immediate action by the 
Commission to ensure that the delicate balance struck by the interim order remains neutral for all parties to this case, 
and more importantly, does not adversely effect Detroit Edison's full service ratepayers, choice customers, and AESs. 
The Commission's primary responsibility is to ensure that the rates collected by utilities and paid by ratepayers are just 
and reasonable. Accordingly, if the regulatory framework shifts, the Commission's response to Detroit Edison's applica- 
tion will need to be rethought. 

V. 
SUMMARY 
The Commission finds that Detroit Edison should be granted interim relief in the annual amount of $248,430,000, 

which is based on the Staff Report [*I051 position adjusted to reflect a $2.756 million reduction for additional SMC 
revenues, a $2.408 million increase related to the Staff's adjustment for capitaIized A&G costs, a $39.8 million in- 
crease associated with inclusion of funding for the L'IEEF, a $20,410,000 CAA cost adjustment, and a transition charge 
of 4 mills per kwh.  

There will be no rate increase for residential customers as a result of the Commission's interim order because resi- 
dential rates are capped until January 1,2006. Although the order increases the basic residential rate by 0.299 cents per 
kwh, it requires an equal reduction in the PSCR factor. The net effect is no change in the total residential rate. 

There will be no net rate increase for small commercial customers with a demand less than 15 kW. Rates for these 
customers are capped until January 1,2005. Larger commercial customers will see a surcharge of 7.243% to collect 
their proportionate share of the revenue deficiency and a reduction in the PSCR factors of 0.309 cents per kWh. The net 
effect of these will be an average increase of approximately 4%, although the actual percentage will vary by customer 
depending upon usage. 

Industrial customers will [ * 1061 experience the same percentage surcharge and same reduction in power supply 
costs that large commercial customers experience. Because of different usage patterns, the average industrial customers 
will experience an increase of approximately 2.3%. 

ROA customers will have their distribution rates increased by approximately 0.1 cent per k w h  and will be billed a 
transition charge of 0.4 cents per kwh to recover stranded costs. In addition, existing securitization offsets of approxi- 
mately 0.7 cents per kwh for primary customers and 0.9 cents per kwh for secondary customers will be removed. 

amount included in rates. 
Finally, the order requires Detroit Edison to agree to make minimum contributions into its pension fund equal to the 

The Commission FINDS that: 

a. Jurisdiction is pursuant to 1909 PA 300, as amended, MCL 462.2 et seq.; 1919 PA 419, as amended, MCL 460.51 
et seq.; 1939 PA 3, as amended, MCL 460.1 et seq.; 1969 PA 306, as amended, MCL 24.201 [*lo71 et seq.; and the 
Commission's Rules of Practice and Procedure, as amended, 1999 AC, R 460.17101 et seq. 
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b. There is a substantial probability that Detroit Edison is experiencing a revenue deficiency of $248,430,000 on 
an annual basis. 

c. An award of partial and immediate rate relief in the annual amount of $248,430,000 is warranted. 

d. Detroit Edison should be required to file with the Commission a bond suitable to ensure that appropriate refunds 
will be made to its customers in the event that the final rate order in this proceeding provides for an annual rate increase 
of less than $248,430,000. 

e. Interim rates authorized by this order should be conditioned upon the agreement by Detroit Edison that it will 
make minimum annual prorated pension contributions equal to $ 1  13,475,000 during the period that the authorized rates 
are in effect. 

f. The partial and immediate rate relief increase should be implemented through use of an equal percentage increase 
by rate class for those customers not subject to the rate cap provisions of Act 141, by an interim charge of 2.99 mills per 
kwh for residential Customers, and by an interim charge of 3.09 mills per kwh for all nonresidential customers [*lo81 
subject to the cap. 

g. Detroit Edison should be authorized to implement a transition charge of 4 mills per kWh. 

h. Detroit Edison should be ordered to immediately reduce its 2004 PSCR factor effective February 2 1,2004 to a 

i. Detroit Edison should be ordered to refund to its PSCR customers on a historical basis all PSCR amounts over- 

j. Detroit Edison should be ordered to pay a fine of $ 15,300 to the Commission's Executive Secretary within 30 

THEREFORE, IT IS ORDERED that: 

A. The Detroit Edison Company is authorized to increase its annual electric revenues by $248,430,000. The partial 

negative 1.05 mills per kWh. 

collected from January 1,2004 to February 21,2004, with interest at 1 1 %. 

days of the issuance of this order. 

immediate rate relief increase shall be implemented through use of an equal percentage increase by rate class for those 
customers not subject to the rate cap provisions of 2000 PA 141, by an interim charge of 2.99 mills per kilowatt-hour for 
residential customers, and by the interim charge of 3.09 mills per kilowatt-hour for all nonresidential customers subject 
to the cap. 

refunds will be made to its customers in the event that the final rate order in this proceeding provides for an annual rate 
increase of less than $248,430,000. 

this order and set forth on Exhibit A. 

B. The Detroit Edison Company shall file with the Commission [*lo91 a bond suitable to ensure that appropriate 

C. Within 30 days, The Detroit Edison Company shall file revised rate schedules reflecting the rates approved in 

D. The Detroit Edison Company is authorized to increase its rates by $248,430,000 and to place into effect the in- 
terim surcharges that are attached to this order for service rendered on and after the day following the submission of a 
letter signed by Anthony F. Earley, Jr., Chairman and Chief Executive Officer of DTE Energy Company, to the Com- 
mission's Executive Secretary agreeing to the minimum pension contribution adopted by this order. 

garding the 5% rate decrease associated with Act 141. 

ruary 21, 2004 to a negative 1.05 mills per kilowatt-hour. 

basis all power supply cost recovery amounts overcollected from January 1 ,  2004 to February 21,2004, with interest at 
11%. 

days of the date of this order. 

satisfaction of the requirement set forth in paragraph D of the ordering section of this order. 

E. The Detroit Edison Company is relieved of the obligation to print a billing message on its customers' bills re- 

F. The Detroit Edison Company shall immediately reduce its 2004 power supply cost recover factor effective Feb- 

G. The Detroit Edison Company shall refund to its power supply [*110] cost recovery customers on a historical 

H. The Detroit Edison Company shall pay a fine of $ 15,300 to the Commission's Executive Secretary within 30 

I. The Detroit Mison Company is authorized to implement a transition charge of 4 mills per kilowatt-hour upon 
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The Commission reserves jurisdiction and may issue further orders as necessary. 

Any party desiring to appeal this order must do so in the appropriate court within 30 days after issuance and notice 

MICHIGAN PUBLIC SERVICE COMMISSION 

/s/ J. Peter Lark 

Chair 

/s/ Robert B. Nelson 

Commissioner 

/d Laura Chappelle 

Commissioner 

of this order, pursuant to MCL 462.26. 

By its action of February 20,2004. 

Suggested Minute: 

"Adopt and issue order dated February 20,2004 finding a revenue deficiency, granting partial and im- 
mediate rate relief to The Detroit Edison Company, authorizing implementation of a transition charge, 
ordering the immediate [*111] reduction of the utility's power supply cost recovery factor, imposing a 
fine for violation of a prior order, and implementing a new funding mechanism for the Low-Income and 
Energy Efficiency Fund, as set forth in the order." 
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The Commission reserves jurisdiction and may issue further orders as necessary. 

Any party desiring to appeal this order must do so in the appropriate court within 30 days after issuance and notice 

MICHIGAN PUBLIC SERVICE COMMISSION 

1st J. Peter Lark 

Chair 

Id Robert B. Nelson 

Commissioner 

Is/ Laura Chappelle 

Commissioner 

of this order, pursuant to MCL 462.26. 

By its action of February 20,2004. 

Suggested Minute: 

“Adopt and issue order dated February 20,2004 finding a revenue deficiency, granting partial and im- 
mediate rate relief to The Detroit Edison Company, authorizing implementation of a transition charge, 
ordering the immediate [*111] reduction of the utility’s power supply cost recovery factor, imposing a 
fine for violation of a prior order, and implementing a new funding mechanism for the Low-Income and 
Energy Efficiency Fund, as set forth in the order.” 
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CHAPTER25 SUBSTANTIVE RULES APPLICABLE TO ELECTRIC SERVICE 

Subchapter J. 

PROVIDERS. 

COSTS, RATES AND TARIFFS. 

525.237. Fuel Factors. 

(a) Use and calculation of fuel factors. An electric utility's fuel costs will be recovered fiom the electric 
utility's customers by the use of a fuel factor that will be charged for each kilowatt-hour (kwh) 
consumed by the customer. 
(1) Fuel factors are determined by dividing the electric utility's projected net eligible fuel expenses, 

as defined in $25.236(a) of this title (relating to Recovery of Fuel Costs), by the corresponding 
projected kilowatt-hour sales for the period in which the fuel factors are expected to be in effect. 
Fuel factors must account for system losses and for the difference in line losses corresponding to 
the type of voltage at which the electric service is provided. An electric utility may have 
different fuel factors for different times of the year to account for seasonal variations. A 
different method of calculation may be allowed upon a showing of good cause by the electric 
utility. 
An electric utility may initiate a change to its fuel factor as follows: 
(A) An electric utility may petition to adjust its fuel factor as often as once every six months 

according to the schedule set out in subsection (d) of this section. 
(B) An electric utility may petition to change its he1 factor at times other than provided in the 

schedule if an emergency exists as described in subsection ( f )  of this section. 
(C) An electric utility's fuel factor may be changed in any general rate proceeding. 
Fuel factors are temporary rates, and the electric utility's collection of revenues by fuel factors is 
subject to the following adjustments: 
(A) The reasonableness of the fuel costs that an electric utility has incurred will be periodically 

reviewed in a reconciliation proceeding, as described in $25.236 of this title, and any 
unreasonable costs incurred will be refunded to the electric utility's customers. 

(B) To the extent that there are variations between the fuel costs incurred and the revenues 
collected, it may be necessary or convenient to refund overcollections or surcharge 
undercollections. Refunds or surcharges may be made without changing an electric utilityk 
fuel factor, but requests by the electric utility to make refunds or surcharges may only be 
made at the times allowed by this paragraph. An electric utility may petition to make 
refunds or surcharges at the specified times that these rules allow an electric utility to 
change its fuel factor irrespective of whether the electric utility actually petitions to change 
its fuel factor at that time. An electric utility shall petition for a surcharge at the next date 
allowed for setting a fuel factor by the schedule set out in subsection (d) of this section 
when it has materially undercollected its fuel costs and projects that it will continue to be in 
a state of material undercollection. An electric utility shall petition to make a refund at any 
time that it has materially overcollected its fuel costs and projects that it will continue to be 
in a state of material overcollection. "Materially" or "material," as used in this section, 
shall mean that the cumulative amount of over- or under-recovery, including interest, is 
greater than or equal to 4.0% of the annual estimated fuel cost figure most recently adopted 
by the commission, as shown by the electric utility's fuel filings with the commission. 

(2) 

(3) 

(b) Petitions to revise fuel factors. Dlning the first five business days of the months specified in 
subsection (d) of this section, each electric utility using one or more fuel factors may file a petition 
requesting revised fuel factors. A copy of the filing shall also be delivered to the Office of Regulatory 
Affairs and the Office of Public Utility Counsel Each petition must be accompanied by the 
commission prescribed fuel factor application and supporting testimony that includes the following 
information: 

525.237-1 I2/30/99 



CHAPTER25 SUBSTANTIVE RULES APPLICABLE TO ELECTRIC SERMCE 

Subchapter J. 
PROVIDERS. 

COSTS, RATES AND TARIFFS. 

325.237fb) continued 

(1) For each mnth  of the period in which the fuel-factor has been in effect up to the most recent 
month for which information is available, 
(A) the revenues collected pursuant to fuel factors by customer class; 
(B) any other items that to the kmowledge of the electric utility have affected fuel factor 

revenues and eligible fuel expenses; and 
(C) the difference, by customer class, between the revenues collected pursuant to fuel factors 

and the eligible fuel expenses incurred. 
For each month of the period for which the revised fuel factors are expected to be in effect, 
provide system energy input and sales, accompanied by the calculations underlying any 
differentiation of he1 factors to account for differences in line losses corresponding to the type 
of voltage at which the electric service is provided. 

(2) 

(c) Fuel factor revision proceeding. Burden of proof and scope of proceeding are as follows: 
(1) In a proceeding to revise fuel factors, an electric utility has the burden of proving that. 

(A) the expenses proposed to be recovered through the fuel factors are reasonable estimates of 
the electric utility's eligiile fuel expenses during the period that the fuel factors are 
expected to be in effect; 

(B) the electric utility's estimated monthly kilowatt-hour system sales and off-system sales are 
reasonable estimates for the period that the fuel factors are expected to be in effect; and 

(C) the proposed fuel factors are reasonably differentiated to account for line losses 
corresponding to the type of voltage at which the electric service is provided. 

The scope of a fuel factor revision proceeding is limited to the issue of whether the petitioning 
electric utility has appropriately calculated its estimated eligible fuel expenses and load. 

(2) 

(d) Schedule for filing petitions to revise fuel factors. A petition to revise fuel factors may be filed with 
any general rate proceeding. Otherwise, except as provided by subsection (0 of this section which 
addresses emergencies, petitions by an electric utility to revise fuel factors may only be filed during 
the first five business days of the month in accordance with the following schedule: 
(1) 
(2) 
(3) 
(4) 
(5) 

(6) 

January and July: El Paso Electric Company and Central Power and Light Company; 
February and August: Texas Utilities Electric Company; 
March and September: West Texas Utilities Company and Entergy Gulf States, Inc.; 
April and October. Houston Lighting & Power Company; 
May and November: Southwestern Electric Power Company, Southwestern Public Service 
Company, and Lower Colorado River Authority; and 
June and December: Texas-New Mexico Power Company, and any other electric utility not 
named in this subsection that uses one or more fuel factors. 

(e) Procedural schedule. Upon the filing of a petition to revise fuel factors in a separate proceeding, the 
presiding officer shall set a procedural schedule that will enable the commission to issue a final order 
in the proceeding as follows: 
(I) within 60 days after the petition was filed, if no hearing is requested within 30 days of the 

petition; and 
(2) within 90 days after the petition was filed, if a hearing is requested within 30 days of the petition. 

If a hearing is requested, the hearing will be held no earlier than the first business day after the 
45th day after the application was filed. 

525.237-2 12130199 
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PROVIDERS. 

COSTS, RATES AND TARIFFS. Subchapter J. 

( f )  Emergency revisions to the fuel factor. If fuel curtailments, equipment failure, strikes, embargoes, 
sanctions, or other reasonably unforeseeable circumstances have caused a material under-recovery of 
eligible he1 costs, the electric utility may file a petition with the commission requesting an emergency 
interim fuel factor. Such emergency requests shall state the nature of the emergency, the magnitude of 
change in fuel costs resulting fiom the emergency circumstances, and other information required to 
support the emergency interim fuel factor. The commission shall issue an interim order within 30 days 
after such petition is filed to establish an interim emergency fuel factor. If within 120 days after 
implementation, the emergency interim factor is found by the commission to have been excessive, the 
electric utility shall refund all excessive collections with interest calculated on the cumulative monthly 
ending under- or overrecovey balance in the manner and at the rate established by the commission for 
overbilling and underbilling in §25.28(c) and (d) of this title (relating to Bill Payment and 
Adjustments Billing). If, after full investigation, the commission determines that no emergency 
condition existed, a penalty of up to 10% of such over-collections may also be imposed on investor- 
owned electric utilities. 

$25.237-3 12/30/99 
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THE STATE CORPORATION COMMISSION 
OF THE STATE OF KANSAS 

Before Commissioners: Brian J. Moline, Chair 
Robert E. Krehbiel 
Michael C. Moffet 

In the Matter of the Applications of 1 
Westar Energy, Inc. and Kansas Gas and ) 
Electric Company for Approval to Make ) 
Certain Changes in Their Charges for ) 
Electric Service. 1 

Docket No. 05-WSEE-98 1 -RTS 

ORDER ON PETITIONS FOR RECONSIDERATION AND CLARIFICATION 

I. 
11. 

A. 
B. 
C. 
D. 

G. 
H. 
I. 

111. 

B ac kground .............................................................................................................. 1 
Analysis of Issues for Reconsideration .................................................................... 3 

Energy Cost Adjustment (ECA) ............................................................................ 3 
Environmental Cost Recovery Rider (ECRR) .................................................... 12 
off-System Sales Adjustment (OSSA) ............................................................... 17 
Transmission Delivery Charge (TDC) ................................................................ 21 

Depreciation: Calculation of Terminal Net Salvage Rates ................................. 50 
LaCygne Lease Transaction ................................................................................ 53 
Rate Case Expense .............................................................................................. 56 
Educational Institution Service (EIS) Tariff ....................................................... 56 

Analysis of Issues for Clarification: Staff's Request for Clarification and CURB'S 
Requests for Clarification ...................................................................................... 58 

Depreciation : Recovery for Terminal Net Salvage ............................................ 23 

The above captioned matter comes before the State Corporation Commission of 

the State of Kansas (Commission) for consideration and decision. Having examined its 

files and records, and being duly advised in the premises, the Commission makes the 

following findings: 

I.  Background 

1. On May 2,2005, Westar Energy, Inc. and Kansas Gas and Electric 

Company (collectively, Westar) filed their Joint Application, asking for approval to make 



certain changes in the rates they charge for electric service. On December 28,2005, the 

Commission issued its Order on Rate Applications (Order). 

2. The following pleadings have been filed since the Commission issued the 

Order: (1) the Citizens' Utility Ratepayer Board's (CURB) Petition for Reconsideration, 

filed on January 12,2006 (CURB Petition); (2) the Kansas Industrial Consumers' (KIC) 

Petition for Reconsideration, filed on January 13,2006 (KIC Petition); (3) USD 259's 

Petition for Reconsideration, filed on January 16,2006 (USD 259 Petition); (4) 

Commission Staff's Petition for Clarification, filed on January 17,2006 (Staff Petition); 

(5) Westar's Petition for Specific Reconsideration, for the Submission of Additional 

Evidence and Clarification, filed on January 17,2006 (Westar Petition); (6) KIC's 

Response to Westar Petition, filed January 24,2006 (KIC Response); (7) Westar's 

Response to KIC Petition, filed January 25,2006 (Westar Response E); (8) Westar's 

Response to CURB Petition and H C  Petition, filed January 25,2006 (Westar Response 

11); (9) CURB'S Motion to Deny Admission of Additional Evidence and Arguments, filed 

January 27,2006 (CURB Motion); (10) Staffs Response to Petitions for Reconsideration, 

filed January 27,2006 (Staff Response); (1 1) Westar's Motion to Reply to KIC Response, 

filed January 27,2006 (Westar Reply E); (12) Westar's Response to USD 259 Petition, 

filed January 27,2006 (Westar Response 111); (13) USD 259's Response to Westar 

Petition, filed January 30,2006 (USD 259 Response); (14) Westar's Motion to Reply to 

Staff Response, filed February 6,2006 (Westar Reply 11). This order will address issues 

raised in the petitions for reconsideration filed by CURB, KIC, and USD 259, in addition 

2 



to the petition for clarification filed by Staff. The Commission will address the issues 

raised by Westar in a forthcoming order. 

II. Analysis of Issuesfor Reconsideration 

A. Energy Cost Adjustment (ECA) 

3. KIC challenged the Commission's decision to allow an energy cost 

adjustment (ECA) ciause in Westar's rates.' KIC began its argument on the ECA by 

citing to K.S.A. 66-1 17, finding that "Kansas law does not permit the purported 

'automatic' rate changes order by the Commission in its authorization of the [ECA] and 

[environmental rider]."* KIC argued that Westar North and Westar South agreed to 

eliminate their respective ECAs as a condition of approval of the merger between them, 

citing in support Order, issued November 15,1991 (Merger Order), in Docket No. 

172,745-U/174,155-U (Merger Docket)? KIC argued that there was no evidence that the 

approval of the ECA was appropriate in light of previous Commission orders as to the 

merger between Westar North and Westar 

4. USD 259 also challenged the Commission's approval of the ECA, arguing 

that it was not provided notice that the elimination of the ECA was a condition of the 

5 merger approval. 

~~ 

KIC Petition, 19-24. 
* KIC Petition, 19-20. 

KIC Petition, 21. 
KIC Petition, 22. 
USD 259 Petition. 19. 
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5. Staff argued that Kansas Court of Appeals precedent controls the issue of 

whether the ECA violates K.S.A. 66-1 17.6 Staff also argued against KIC's application of 

the legal doctrine, expressio unius est exclusio alterius, finding that KIC mistakenly fails 

to apply it only to cases involving a specific list or a comprehensive statutory scheme.' 

Staff also highlighted the practical ramifications of adopting KIC's statutory construction 

and rejecting the ECA, concluding that such a statutory construction would lead to absurd 

results? 

6. As to the argument that the elimination of the ECA was a condition for 

approval of the merger between Westar North and Westar South, Westar pointed out that 

the Commission had been eliminating the ECAs of other utilities at that time? Further, 

Westar pointed out that the Merger Order's reference to the ECA of Westar North and 

Westar South indicated the stable behavior of fuel costs and that, under the circumstances 

of that time, it was appropriate to eliminate the ECAs for both companies.'o 

7. The Commission notes that it took an in depth look at the ECA in a docket 

culminating with an order in 1977." This Commission has faced legal challenges to the 

ECA similar to those raised by KIC -- in one case the argument became an issue on 

appeal. Staff correctly cites to BOC Gases v. State Corporation Commission of the State 

Staff Petition; 29-30. ' Staff Response, 30-32. 
Staff Response, 32-33. 

9WestarResponseI, 11. 
lo Westar Response I. 12. 

8 

See Ordw issued April 19,1977, in Docket No. 106,850-U (I977 Order). I I  
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0 of as authority for the proposition that K.S.A. 66-1 17 does not apply to 

invalidate the adoption of an ECA. In BOC Gases, the court held as follows: 

"The rationale for monthly ECA reports is to permit the KCC to 
monitor and audit whether the utility is appropriately using the approved 
methodology. The monthly ECA reports are not requests for a rate change, 
as BOC argues, but rather reports of a charge that has been previously 
approved to be automatically added, or subtracted, from the customers' 
bills. Therefore, the filing of a monthly ECA report does not, by itself, 
trigger the rate change procedure of K.S.A. 66-1 17."'3 

Consequently, the Commission considers this argument raised by KIC to be settled by the 

Kansas courts. 

8. The Commission also notes that there is no conceptual distinction between 

the ECA and the purchased gas adjustment (PGA) used for natural gas ~ti1ities.I~ Thus, if 

the Commission were to adopt KIC's legal analysis, it would have to abolish also the use 

of the PGA in Kansas. This would result in a cosmic shift in the delivery of electric and 

natural gas services in Kansas -- and one that, based on the evidence produced in this 

docket, would amount to poor policy. 

9. The Commission is satisfied that general economic principles provide the 

policy justification for the use of an ECA in this case. The energy cost adjustment (ECA) 

charge is designed to recover mainly fuel and purchase power costs incurred to provide 

ratepayers with electricity. Under current arrangements without the ECA, fuel and 

purchase power costs are included as part of the fixed rate for electricity as determined by 

Kan. Ct. App.. case no. 94,474, unpublished opinion filed August 12,2005. 
l3 BOC Gases v. Sfure Corporation Commission. docket no. 94.474, filed August 12,2005, slip op., 24. 
I' Cita, 2511.16. 
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the Commission in the previous rate case. Accordingly, that fixed rate is based on an 

estimate of fuel and power costs at the time of the rate case. 

10. By allowing Westar an ECA charge, the fuel and power costs are simply 

separated or unbundled from the fixed rate. The ECA charge is a separate charge, not an 

additional or new ~harge.’~ Secondly, for decades the Commission’s policy has allowed 

utilities to use ECA charges. Aquila-WestPlains has had an ECA charge continuously 

since the mid-1970s. The Commission is allowing Westar Energy and Empire District to 

re-implement ECA charges because it believes use of an ECA will, over time, benefit 

consumers by encouraging conservation and lower ~0st.s.’~ By sending ratepayers a 

charge that signals actual fuel and power costs, the ECA charge more accurately reflects 

the costs of electricity usage when the consumer is using it, much like changes in 

gasoline prices, provide consumers with immediate information about how much it costs 

to operate their vehicles. 

11. In the last Westar rate case, Docket No. 01-WSRE-436-RTS (436 Docket), 

the Commission allowed Westar to base its fuel costs on the latest forecasts of what those 

costs would be for the coming three years. Had the Commission maintained that 

approach it is possible it would have set rates based on a natural gas fuel cost forecast of 

about $13/Mcf. Today the forecasted cost of natural gas is in the $9 range, with good 

prospects of going even lower. Obviously, had the Commission set rates on the $13 

Is Cita, 29. 
l6 Cita. 25. 
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0 forecast, those same rates would not reflect today’s current natural gas cost of $9. 

Consequently, without the ECA, ratepayers would be paying rates in excess of current 

costs. Absent an ECA, the only way to bring current rates back inline with current costs 

is through the expensive rate case process -- a process that ratepayers pay for. When fuel 

costs are volatile, as they are today, timing is critical. Moreover, when fuel costs are 

volatile, it is very unlikely the Commission can set rates that reflect actual costs for very 

long. If underlying costs are volatile, setting fixed rates implies an unavoidable element 

of guess work. Having an ECA eliminates guess work. Taking guess work out is both 

fair and promotes economic efficiency, which reduces waste. Any efficiency gains keep 

costs and rates lower.” 

12. The ECA mechanism improves incentives to conserve energy and provides 

those incentives at the most critical times of the year. With the ECA, consumers of 

electricity will see a price that typically shows that it costs more to consume electricity in 

July and August than April and October.” The ECA automatically provides a signal to 

conserve energy during the most costly months. Without the ECA, the signal to conserve 

is muted, actually concealed. Consequently, without the ECA, consumers have less of an 

incentive to conserve. By responding to higher summer prices for electricity, thereby 

conserving more during those high cost months, ratepayers will have an opportunity to 

reduce their total, annual electric bill.” At the end of the year, with an ECA, if 

I’ Cita, 3 1-32. ’’ Cita, 33-34. 
Cita, 34. 
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consumers respond to higher prices through conservation, they may have a smaller total 

bill. 

13. Not only does the ECA reduce the Commission's guess work on fuel costs, 

but also when prices reflect actual cost consumers have accurate information on which to 

make consumption decisions.m If a customer is not informed and those costs are not 

signaled, prices remain artificially below cost during the summer months and prices are 

artificially above cost during the winter months. Artificial pricing is always a source of 

inefficiency and, thus, waste. With increasing scarcity of energy resources, now is the 

time to reduce this artificial pricing and the waste of resources it brings. 

14. With the ECA mechanism in place, the monthly rates consumers pay will 

be more reflective of the actual cost of providing service within that month?' 

Accordingly, implementation of the ECA is consistent with the cost causer, cost payer 

principle, which is perhaps the most widely recognized standard of agency regulation. 

This principal encourages economizing. When consumers pay costs they actually incur 

they are more likely to behave optimally, and both rates and monthly bills might be made 

as small as possible?* Departures from optimal behavior result in higher than necessary 

rates or bills or both. 

15. Not only does the cost causer, cost payer principle promote economizing 

behavior, it also promotes fairness. The costs incurred by a customer should be paid by 

Cia, 34. 
*' Cita, 34. 
22 Cita, 31-32. 
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that customer. With the ECA, when prices are better matched with actual costs, there is 

less potential for cross subsidization among customers. For electric utilities without 

ECAs, it is likely that the largest users of air conditioning -- because they have large AC 

0 

units, inefficient units or choose lower thermostat settings, or some combination of the 

three -- are being subsidized by the smallest users of air conditioning, including 

customers that do not own ACs. While some may see such an outcome as "fair," most 

may not. 

16. By once again allowing implementation of ECA mechanisms for Westar, 

the Commission is simply achieving policy consistency between its gas and electric 

utilities.23 Thus far the opponents of the ECA mechanism have not called for the 

elimination of PGA mechanisms. Arguments for eliminating the PGA mechanism would 

be as unreasonable as those for not allowing the re-implementation of ECAs. 0 
17. Finally, by once again allowing the implementation of ECA mechanisms 

for electric utilities, the Commission expects to approve complementary hedge programs. 

Accordingly, ECA customers will be provided some protection from unanticipated fuel 

price spikes. Having an ECA mechanism and a fuel hedge program, in combination, 

provides the best chance for customers to face both the lowest possible rates and bills, on 

average, along with a reasonable degree of monthly bill volatility.24 

e 
Cita. 2511.16. 
Cita, 53-56. 
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18. Curiously, KIC argues that there was no notice to it or the other parties that 

the conditions of the merger between Westar North and Westar South would be under 

consideration in this docket.25 Given that Westar included its request for an ECA in its 

Application, and the consideration of the ECA was subject to extensive testimony, 

including extensive cross-examination during the evidentiary hearing, it is not a credible 

argument that KIC or any other party did not understand that the ECA was a decision to 

be considered by the Commission. KIC argues that there was no evidence produced that 

the adoption of an ECA was proper in light of the prior merger orders. Of course, Westar 

has the burden of proof in this docket; however, Westar cannot be expected to refute each 

potential argument not raised by any party until after close of the hearing. The 

Commission notes that KIC did not raise this issue earlier and did not produce any 

evidence to suggest that it was inappropriate to approve the ECA for Westar in light of 

the previous merger orders. KIC concludes that it was arbitrary and capricious for the 

Commission to approve the ECA without consideration of such evidence regarding the 

merger. However, the Commission heard extensive evidence on the substance of the 

ECA clause and various procedures that protect the interests of ratepayers. Further, the 

Commission notes that KIC presents no examples of any evidence demonstrating that 

approval of the ECA is inappropriate in light of earlier merger orders. Last, the 

Commission's review of the Merger Order suggests that the reason for the elimination of 

the ECA for Westar North and Westar South was appropriate at that time, in part, 

KIC Petition. 22. 
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e because fuel costs became much more stable.% This conclusion is clear from the 

language of the Merger Order: 

"However, the Commission has decided to take this opportunity to 
require the Applicants to eliminate their respective Energy Cost Adjustment 
(ECA) clauses contained in their tariffs for electric service. In the last 
several years, the Commission has approved of such ECA elimination for 
other electric utilities and believes it an appropriate time to do the same for 
[Westar North and Westar South]. These clauses, instituted in the mid- 
1970s, were designed to [allow] for monthly adjustments in the fuel and 
purchased power components of the cost of electricity. Such monthly 
adjustments were appropriate because of the rapid escalation and 
fluctuations in the costs of fuel at the time. However the existence of the 
ECAs also lessened the utilities' incentives to keep such costs as low as 
possible because there was very little lag in recovering cost changes 
through rates charged to customers, as there is with regard to other costs. 
Since fuel costs are now much more stable and the Commission desires to 
provide additional incentives to the utilities to manage their costs as 
efficiently as possible, it has been eliminating the ECAs on a case-by-case 
basis as the opportunity 

0 The Merger Order went on to direct Staff to initiate a separate docket for purposes of 

determining a procedure for eliminating the ECAs.2' The Commission makes three 

observations from the above quotation: (1) the elimination of the ECA had nothing to do 

with the substance of the merger, i.e. the elimination of the ECAs did not somehow make 

the merger appropriate whereas it would not have been otherwise; (2) as stated in the 

above quoted language, the merger docket provided the Commission with the opportunity 

to consider eliminating the ECA for Westar North and Westar South as it was doing in 

26 Merger Order, 75. 
27 Me-rger Order, 75-76. 
* Merger Order. 76. 
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other dockets for other utilities with ECAs; and (3) with the return to unstable fuel costs, 

the ECA is once again the appropriate policy for Westar. 

B. 

19. 

Environmental Cost Recovery Rider (ECRR) 

As to the ECRR, IUC argues by negative implication that because the 

legislature has created explicit statutory authority for the collection of ad valorem taxes, 

K.S.A. 66-1 17(f), and transmission delivery charges, K.S.A. 66-1237, the legislature does 

not authorize the Commission to approve a mechanism such as the ECRR.*' For support, 

KIC cites to Watkins v. McAZZiSter, 30 Kan. App. 2d 1255,59 P.3d 1021 (2002) ("If 

legislative intent is not explicit, an appellate court can presume that when the Legislature 

expressly includes specific items, it intends to exclude any items not expressly included 

in the specific list."). KIC purports to limit application of this rule of statutory 

construction to the ECRR. However, the Commission finds that KIC's logic, although 

flawed, should apply to the ECA as well, and, as discussed below, including the ECA as a 

target of KICs theory of statutory construction presents an additional flaw in its 

reasoning. 

20. USD 259 also challenged the Commission's approval of the ECRR.30 USD 

259 argued that the ECRR would create a rate change outside the procedure set forth at 

K.S.A. 66-1 17.3' USD 259 also made the argument that by negative implication, the 

legislature has expressed its intent that the Commission not be authorized to approve such 

29 KIC Petition, 22-24. 

31 USD 259 Petition, 18. 
USD 259 Petition, 17-19. 

12 



@ clauses, citing the ad valorem taxes surcharge, K.S.A. 66-1 17(f), and transmission 

delivery charge, K.S.A. 66-1237.32 Last, USD 259 addressed the substance of the ECRR, 

and cited Daniel's testimony for the proposition that the ECRR is bad policy because it 

would (1) shift utility costs from base rates to surcharges; (2) reduce the level of 

Commission scrutiny; (3) reward Westar for doing what it already is obligated to do; and 

(4) result in piecemeal ratemal~ing.3~ 

2 1. In responding to the arguments of KIC and USD 259 as to the ECRR, Staff 

disagreed with reliance on the expressio unius est exclusio alterius argument.34 Staff 

reasoned that KIC inappropriately applied the rule of statutory construction to a statutory 

scheme in which the Commission is given broad powers35 rather than a statute involving 

a discrete list of 

22. i Westar argued that the expressio unius est exclusio alterius principle is 

applicable only when legislative intent is in questi0n.3~ Westar then concluded that, in 

light of the broad and unambiguous language of K.S.A. 66-101, the Commission has the 

authority to enact the ECRR?* Westar also disputed the contention by KIC and USD 259 

that the environmental costs would be passed to ratepayers through a rate not subject to 

the Commission's review and approval.39 Westar pointed out that the Commission will 

32 USD 259 Petition, 18. 
33 USD 259 Petition, 18-19. 
Staff Response, 30-32. 

35 See K.S.A. 66-101; K.S.A. 66-101g 
36 Staff Response, 3 1.  '' Westar Response I, 13. 
3E Westar Response I. 13. 
39 Westar Response I, 14. 

34 
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have two months to review each ECRR filing in addition to the six months to review 

projects before construction 

23. Black's Law Dictionary defines expressio unius est exclusio alterius as 

follows: 

"A maxim of statutory interpretation meaning that the expression of 
one thing is the exclusion of another. [Citations omitted.] Mention of one 
thing implies exclusion of another. When certain persons or things are 
specified in a law, contract, or will, an intention to exclude all others from 
its operation may be inferred. Under this maxim, if a statute specifies one 
exception to a general rule or assumes to specify the effects of a certain 
provision, other exceptions or effects are e~cluded."~' 

The Commission is satisfied that the Court of Appeals description of the legal principle 

cited by KIC makes it inapplicable in this case: "When legislative intent is in question, 

we can presume that when the legislature expressly includes specific terms, it intends to 

exclude any items not expressly included in the specific list."42 As the Commission finds 

that the items referred to by JSIC, the ad valorem taxes surcharge and transmission 

delivery charge, are not in any specific list, the Commission finds KIC's argument 

unpersuasive. 

24. As mentioned above, KIC's flawed logic as to the ECRR regarding the 

expressio unius esr exclusio alferius argument should apply equally to the ECA, The 

Commission notes that the statutes referred to by KIC, the ad valorem taxes surcharge 

statute and the transmission delivery charge statute, were enacted after this Commission's 

? 

Westar Response I. 14. 40 

4' Black's Law Dictionary 581 (6th ed. 1990). 
42 Macray w. Clubs. Inc. 32 Kan. App. 2d 71 1.714.87 P.3d 989 (2004) (emphasis added). 
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@ 1977 Order regarding the ECA. Thus, KIC would have the Commission conclude that 

the legislature's chosen method of invalidating the ECA was to enact an alternative flow- 

through statute from which the Commission must reason by negative implication that the 

ECA is illegal. Consistent with the reasoning provided by 

believes that the existence of the ad valorem taxes surcharge provision and the TDC 

provision suggests authorization of surcharges rather than prohibition of ones not 

explicitly named. 

25. 

the Commission 

Last, while the Commission finds K.S.A. 66-1 17 inapplicable, KIC and 

USD 259 do not make clear how that statute would be violated with the ECRR, and the 

Commission finds that it would not in fact be violated. The filing would be made March 

3 1, and the billing would not begin until June 1 -- roughly, a 60-day period.44 The costs 

have already been identified as ones that are prudent and rea~onable:~ and there will be 

further Staff review of projects six months prior to their commencement, giving Staff and 

the Commission "an opportunity to question whether a specific project is reasonable and 

prudent."46 Accordingly, the Commission finds that the ECRR does not violate any 

provision of Kansas law. 

a 

26. As to the substantive issues raised by USD 259, the Commission is satisfied 

that the ECRR is sound public policy, and the Commission determines, therefore, not to 

reconsider its decision. While USD 259 is correct that the ECRR will reduce the costs 

43 Low, 25. 
'' Low, 23. 
"Low. 25. 
46 Low. 27-28. 
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included in base rates and increase the costs in the surcharge, the Commission cited this 

outcome in the Order as a specific advantage to the ECRR.47 The Cornmission continues 

to maintain that it is sound policy for utility bills to indicate separately the costs paid by 

the utility for complying with environmental laws. As to the USD 259's claim that the 

ECRR will reduce oversight, the Commission rejects this argument. Westar's proposal of 

the ECRR was not adopted as proposed by Westar. Instead, the ECRR was adopted only 

with the specific procedural safeguards, which include, in part, the following: 

"We therefore would request that Westar be required to file a summary of 
each project at least six months before it is commenced. The summary 
should include a description of [the] project, the need for the project, 
including how it complies with legal requirements, the reasons for choosing 
a particular technology in lieu of possible alternatives, and an estimate of 
the costs and duration of the project. The submission of this information 
will provide Staff with an opportunity to question whether a specific project 
is reasonable and prudent."'* 

As to USD 259's argument regarding the reward to Westar for doing what it is already 

obligated to do, the Commission is satisfied that the costs contemplated by the ECRIC are 

reasonable, finding that the expenditures will have "benefits to ratepayers and the public 

due to cleaner air and lower emissions from power plants."49 However, it Is also 

important to note that these types of costs are extraordinary. Accordingly, it is 

appropriate to call on ratepayers to pay for these expenses in this manner. Further, the 

Commission is satisfied that this chosen mechanism of asking ratepayers to pay for 

'' Order, 29 ("Further, the inclusion of a specific charge on their bills will alert ratepayers to the costs necessary to 
meet mandated environmental requirements."). 
48 Low, 27-28. 
49 Low, 25. 
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0 environmental expenditures is less costly overall for ratepayers?' As to the argument of 

USD 259 regarding piecemeal ratemaking, it cannot be denied that the ECRR singles out 

environmental costs for treatment outside a comprehensive rate case. However, the 

Commission finds that the environmental costs are nevertheless suitable for the flow- 

through mechanism. These costs are mandated by environmental regulations and are not 

costs that necessarily enhance the production of electricity, but may rather impede that 

process through parasitic load. 

27. Last, the Commission notes that its approval of the ECRR cannot be 

considered in isolation from other determinations made in this docket, namely the 

adoption of the ECA. The ECA includes the pass-through of emission allowance costs 

and sales?' Ceteris paribus, as Westar spends money on environmental capital projects, 

its costs of emission allowances will decrease. Ratepayers will enjoy those decreased 

costs relatively quickly through the ECA mechanism. Accordingly, the Commission 

finds that it is equitable to provide balance in this equation by likewise adopting a 

mechanism that will pennit Westar to more quickly charge rates that fully reflect the 

costs it incurs for environmental projects. 

C. 08-System Sales Adjustment (OSSA) 

28. Westar argued that the Commission should reconsider the decision to credit 

a three-year average of asset-based margins to customers?2 Westar began its argument 

so Low, 26. 
Low, 26. 

5* Westar Petition, 16-27. 
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with the premise that the three-year average would return to customers amounts in excess 

of 100% of future margins.53 Westar based its argument on the fact that its margins are 

declining; therefore, the three-year average would be greater than the actual margins.% 

Westar also argued that engaging in off-system sales is risky, noting the bankruptcies and 

defaults of the companies with which it must deal?' 

29. CURB aIso challenged the decision to credit off-system sales margins 

based on a three-year average?6 The extent of CURB's argument seems to be that the 

Commission's decision is inconsistent with the approval of crediting 100% of off-system 

sales in the Empire d ~ k e t . 5 ~  

30. The Commission notes that CURB's challenge to this aspect of the Order is 

curious. Assuming for the sake of argument that CURB's belief that off-system sales are 

declining is true?8 and given also that Westar's whole argument as to off-system sales is 

based on the fact that there will be a mismatch between the three-year average and the 

actual margins -- to the benefit of ratepayers and to the detriment of Westar -- it is not 

clear why CURB is advocating a position that will, under CURB's assumptions, be 

harmful to its constituents. 

53 Westar Petition, 18. 
westar Petition, 22. 

55 Westar Petition, 26. 
" CURB Petition, 18. 
57 CURB Petition, 18. 
58 CURB Petition. 2 1. 
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31. Staff addressed the arguments of Westar and CURB?' Staff asserted that 

the decision to use the three-year average is well supported by the testimony of 

Holloway.60 Staff pointed out that in the normal case, the Commission would use a test- 

year value, which in this case, would be much less favorable to Westar!' Staff pointed 

out that Westar's statements about the downward trend of off-system sales are merely 

Westar's projections and that over time, the use of the three-year average will smooth out 

and normalize the effects of any increases or decreases of off-system sales 

32. As to CURB'S arguments, Staff pointed out that, in the case of Empire, the 

Commission's decision was an approval of a stipulation and agreement, whereas in the 

present case, the proceedings were contested.63 Further, Staff argued that in the long-run, 

the Commission's decision as to Westar does not differ from that applied to Empire.@ 

Last, Staff emphasized the fact that both CURB and Westar protest the decision, suggests 

that the decision was a balanced one.6' 

a 
33. Whether the margins are increasing or decreasing, there is going to be a 

mismatch between the three-year average and the actual margins, and the Commission 

knew this at the time of the Order. Because Westar believes its margins are decreasing, it 

is Westar that protests the use of the three-year average. The Commission need not 

"Staff Response, 17-19. 
Staff Response. 17. 
Staff Response, 17. 

62 Staff Response, 18. '' StaffResponse, 18. 
6( Staff Response. 18- 19. 
Staff Response, 19. 
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disagree with Westar’s factual assertions as to the trend of its of€-system sales margins in 

order to reject its argument. If margins were increasing, the protest would likely come 

from the ratepayers. Regardless, the benefits to the three-year average are as follows: (1) 

Over time, the three-year average will return margins equal to actual margins;66 and (2) 

the three-year average will return margins to customers with much less volatility. In 

some years, the average will be above the amount sold in that particular year; however, in 

other years, the average will be below the amount sold in that particular year. This 

mechanism normalizes the off-system sales and provides no advantage to either 

ratepayers or Westar shareholders. 

34. Westar argued the Commission’s decision was not supported by the 

evidence that Westar could sustain “that magnitude”67 of off-system sales. However, the 

point ignored by Westar is that the magnitude of margins returned to customers, 

assuming Westar’s factual assertion of declining margins, will be likewise decreasing. 

And should the trend reverse itself, Westar can, by its logic, be the beneficiary of a 

windfall. 

35. Very few, if any, of the decisions in the Order can be viewed in isolation. 

The Commission adopted the three-year average of off-system sales in the context of the 

ECA. All things equal, the ECA will shift risk from Westar and its shareholders to the 

ratepayers. In light of this, the Commission reasons that it is reasonable to use a method 

66 Holloway. 35-36; Staff Response, 18. 
67 Westar Petition. 25. 
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~ @ of returning off-system sales margins that will minimize, rather than contribute to, that 

~ volatility. 

~ D. Transmission Delivery Charge (TDC) 

~ 36, KIC also argued against the approval of the Transmission Deliver Charge 
I 

(TDC).6' KIC quoted the language of K.S.A. 66-1237 and concluded that the legislature 

required that the TDC not be enacted in a rate review pro~eeding.6~ KIC argued that 

instead of basing the TDC on approved transmission costs in a rate filing, the 

Commission based the transmission costs on costs permitted to be collected by the 

Federal Energy Regulatory Commission (FERC)?' KIC also argued that the stipulation 

as to the TDC violated the revenue neutrality aspect of K.S.A. 66-1237:' KIC 

maintained that the TDC stipulation results, not in a revenue neutral TDC, but rather in 

one that hits rate payers with a rate increase?2 * 
37. KIC also challenged the details of the TDC,'arguing that evidence 

supporting transmission costs was unspecific because it involved speculation as to 

transmission related costs involved in FERC jurisdictional c0ntracts.7~ KIC argued that 

after removing these transmission related revenues from bundled contracts, there was no 

assurance that the remaining revenues were sufficient to cover production 

KIC Petition, 10-16. 
@ KIC Petition, io. 
'O KIC Petition. I 1. 
7' KIC Petition. 12. 

KIC Petition. 12. 
KIC Petition, 13. 
'' KIC Petition, 15. 
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Instead, the alternative offered by KIC would treat all revenue from bundled contracts as 

generation 

38. USD 259 argued that, by using the FERC transmission rate for the TDC 

that went into effect in December 2005, the amount of revenues associated was 

improperly inflated.76 USD 259 argued that after unbundling the transmission-related 

costs for FERC jurisdictional contracts, insufficient revenue remained for purposes of 

covering the costs of generati0n.7~ Also, USD 259 raised the revenue neutrality issue.78 

39. Westar addressed the challenges to the TDC.7' Westar effectively rebutted 

the assertion by KIC and USD 259 that the Commission's adoption of the TDC violated 

the implicit revenue neutrality aspect of K.S.A. 66-f 237. Westar correctly distinguished 

between two aspects of this docket: (1) unbundling of transmission related costs from 

Westar's cost of service; and (2) the normal rate case process, frnding that if rate 

neutrality was somehow violated in this docket, the explanation lies with the normal rate 

case process rather than the method used to implement the TDC8' 

40. While the removal of transmission-related costs from Westar's cost of 

service and the transfer of those transmission costs to the TDC must be done in a revenue 

neutral manner, to the extent that the transmission costs increased as a result of the 

evidence presented in this docket, that increase is entirely appropriate as a normal 

75 KIC Petition, 16. See Kalcic Supplemental, 8. 
" USD 259 Petition, 16. 

USD 259 Petition, 16. 
USD 259 Petition, 16. 

79 Westar Response I, 8-10. 
Wesm Response I, 9. 
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@ outcome of a rate review process. The revenue neutrality argument of KIC and USD 259 

would only be appropriate in a separate proceeding initiated solely for the purposes of 

initiating the TDC. 

41. As to the argument by KIC that the transmission-related costs in FERC 

jurisdictional contracts was too speculative, the Commission finds that the Stipulation 

was reasonable. The method advocated by KIC on this matter was to assign all costs to 

generation!' The Commission finds such an alternative unreasonable. 

42. K.S.A. 66- 1237(b) provides that "[all1 transmission-related costs incurred 

by an electric utility and resulting from an order of a regulatory authority having legal 

jurisdiction over transmission matters shall be conclusively presumed prudent for 

purposes of the transmission delivery charge and an electric utility may change its 

transmission delivery charge whenever there is a change in transmission-related costs 

resulting from such an order." In its Order Accepting and Suspending Filing and 

Establishing Hearing and Settlement Judge Procedures, issued June 24,2005, the Federal 

Energy Regulatory Commission (FERC) ordered as follows: "Westar's filing is hereby 

accepted for filing, suspended for five months, to become effective December 1,2005, 

subject to refund, as discussed in the body of this order." Accordingly, the Commission 

finds that K.S.A. 66-1237(b) has not been violated. 

@ 

E. Depreciation : Recovery for Terminal Net Salvage 

~ 

See Kalcic Supplemental, 8. 
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43. Gross salvage is the "amount recorded for property retired due to the sale, 

reimbursement, or reuse of the property."" Net salvage is "gross salvage for the property 

retired less its cost of removal."83 Holloway defined terminal net salvage as the ultimate 

dismantlement of plant facilities, which includes both salvage and removal ~ o s t s . " ~  Cost 

of removal is "the expenditure incurred in connection with retiring, removing, and 

dispersing of property."'' The NARUC Manual says the following about cost of 

removal: 

"[Cost of removal] is the cost of demolishing, dismantling, or 
otherwise removing plant, including the cost of transportation and handling. 
Cost of removal is essentially labor, although transportation, costs of 
disposing of wastes, repaving costs, and other items are also includable. 
For example, costs of removal occur when gas lines are disconnected and 
the easement is restored to the original condition or when power plants are 
tom down. 

"Cost of removal is recorded by a debit to the accumulated 
depreciation account and a credit to the accounts affected by the removal 
project. Accounts payable, wages payable, and the materials and supplies 
accounts are possibilities. The estimation of salvage and cost of removal is 
discussed in Chapter XI."86 

The NARUC Manual suggests that costs of removal are appropriately included in 

depreciation rates: 

"Historically, most regulatory commissions have required that both 
gross salvage and cost of removal be reflected in depreciation rates. The 
theory behind this requirement is that, since most physical plant placed in 

82 Public Utility Depreciation Pructices, August 1996, the National Association of Regulatory Utility 
Commissioners (NARUC). 320. 
83 NARIJC Manual, 322. 

85 NARUC Manual, 157. 
86 NARUC Manual, 34. 

84 Holbway, 5. 
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service will have some residual value at the time of its retirement, the 
original cost recovered through depreciation should be reduced by that 
amount. Closely associated with this reasoning are the accounting principle 
that revenues be matched with costs and the regulatory principle that utility 
customers who benefit from the consumption of plant pay for the cost of 
that plant, no more, no less. The application of the latter principle also 
requires that the estimated cost of removal of plant be recovered over its 
life. 

"Some commissions have abandoned the above procedure and 
moved to current-period accounting for gross salvage andor cost of 
removal. In some jurisdictions gross salvage and cost of removal are 
accounted for as income and expense, respectively, when they are realized. 
Other jurisdictions consider only gross salvage in depreciation rates, with 
the cost of removal being expensed in the year incurred."87 

The NARUC Manual indicates that "[m]ost analysts are of the opinion that reasonable 

salvage and cost of removal estimates and forecasts can be made by trending experience 

and applying informed judgment. They believe it is difficult to justify the expense of 

detailed analyses. 88 

44. KIC, CURB, and USD 259 argued that the Commission's decision as to the 

inclusion of terminal net salvage in depreciation rates for Westar was not consistent with 

applicable Kansas law, was not supported by the evidence, and was in contravention of 

reasonable ratemaking  principle^.'^ KIC began with the premise that the Commission 

may not permit Westar to recover expenses that are speculative in nature and uncertain in 

amount, citing Southwestern Bell Telephone Co. v. State COT. Comm, 192 Kan. 39,83, 

NARUC Manual, 157. 
88 NARUC Manual. 159. See Westar 5. 
89 KIC Petition, 2-7; CURB Petition, 1-1 1; USD 259 Petition, 1-10. 
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386 P.2d 515 (1963) ("Adjustments in rate cases cannot be made on speculation and 

45. KIC argued Spanos "testified that he had not documented any instance 

where an electric plant has been dismantled in order to construct a new plant on the same 

land."" KIC's citation to the record refers to testimony of Spanos reading from a portion 

of a data request answered by Westar?2 The entire data request answer is as follows: 

"The details or pictures of instances where an electric company has 
dismantled a power plant in order to construct a new plant on the same land 
has not been documented by Mr. Spanos. However, Mr. Spanos is aware of 
a number of instances in which a utility dismantled one or more units of a 
site in order to build a new unit or units. Some of the sites Mr. Spanos has 
visited include: The Duquesne Light Company, which built its Cheswick 
Power Station at the site formerly occupied by its Colfax Power Station and 
its Brunot Island Power Station at the site formerly occupied by the Reed 
Power Station. Also, replacements involving one or more, but not all, units 
occurred at the Noblesville, Wabash River and Miami Fort facilities of 
Cinergy ~orporat ion.*~~~ 

CURB also cited the testimony of Spanosg4 for the proposition that it is difficult to find 

locations for construction of power USD 259 agreed that the trouble and cost 

involved in locating suitable new sites can be avoided by relying on the existing sites.96 

46. KIC, CURB, and USD 259 argued that the Spanos testimony was 

speculative and contrasted the Spanos testimony with that offered by Maj0ros.9~ 

9o KIC Petition, 2. 
9' KIC Petition, 3. 
92 Tr. VI. 1149-50. See CURB exh. 4. 
93 CURB exh. 4 (emphasis added). 
94 Tr. VI. 1174. 
95 CURB Petition, 3-4. 
% USD 259 Petition, 7 ("The trouble and cost involved in locating suitable new sites is avoided."). 
97 USD 259 Petition, 6-7. 
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47. KIC, CURB, and USD 259 discuss the Majoros study showing the number 

of generation units that had been retired between 1982 and 2000y8 Majoros made the 
0 

following conclusion: "The conclusion that was becoming evident was that the only 

reason for dismantlement was when the SPACE was needed for anotherpurpo~e."~~ 

Majoros summarized his findings as follows: 

"Total units retired between 1982 and 2000 - 149; 8 units were placed back 
in service; 41 have been dismantled (only 6 have been returned to green- 
field status); there are still 9 units that no data is available at this time for 
various reasons. 

"The conclusion that the study illuminated was that the 
dismantlement costs that ratepayers are traditionally burdened with, are 
more often than not . . . never 

KIC and CURB also cited to the testimony of Holloway'o' as further evidence that 

Westar is unlikely to dismantle its generation plants to green field status.''* As to the 

testimony of Holloway that generating facilities are assets rather than liabilities, 
* 

Holloway later explained on cross-examination that if the facilities are sold by Westar 

without spending the money on dismantlement, the transaction would have an accounting 

treatment that would track the amounts of terminal net salvage collected as to that 

property: 

98 KIC Petition. 3; Staff exh. IO, 1.3-4; CURB Petition. 2-3. 
99 Staff exh. 10.34 (emphasis added). 
loo Staff exh. 10,4. 
lot Holloway. 10 ("Staff believes that many entities may be willing to purchase this generating site for its access to 
transmission and natural gas supplies for far more than the value of the existing land, even without removal of the 
existing generating facility."); Tr. XII. 2584 (Holloway's testimony that a plant with access to power lines. barge 
unloading facilities, or gas pipelines is a valuable asset rather than a liability). 
KIC Petition. 4; Petition, 3. 
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"Q. Okay, thank you. Now, there's also been a discussion about 
the creation of a regulatory liability. If the Company continues to operate 
the assets and if, in fact, the discussion we just had about the way the -- if 
the Company continues to operate the assets, if the assets continue to 
operate under regulation and if the accounting treatment we just discussed 
is, in fact, the way it will work, is there a need to set up -- doesn't the 
accounting take care of that regulatory liability issue? 

"A. Well, I think the point is either we are treating this as some 
sort of a secure fund to take care of, you know, and I do suggest that the 
Commission carefully consider the merits of doing this, but if you are going 
to set aside this money and use it to dismantle the plant in the future, then -- 
and ask ratepayers to pay for it and somehow determine that, yes, they wilI 
see these benefits from it, I think you are obligated to somehow make sure 
that that is exactly what will happen and everything you said is probably 
right except that I don't know that for whatever reason Westar might decide 
to sell the plant as is. 

"Q. And if Westar sells the plant as is and if there's a negative -- if 
there's a depreciation reserve there that's negative because it includes 
terminal net salvage, then Westar's profit will be whatever it sells it for plus 
the amount of that negative salvage that's in the depreciation reserve? Isn't 
that right? Will you accept that subject to check with Mr. McClanahan? 

"A. Well, I think we would certainly argue that."*03 

Further, Holloway said on cross-examination that the continuing duty of Westar to file 

updated depreciation studies would ensure that its depreciation rates are consistent with 

cost: 

"Q. And making a filing every 5 years would allow the 
Commission to ensure that projections on useful life, tenninal net salvage, 
whatever other aspects or elements of the depreciation rates, make sure 
those are continuing to be accurate or adjust them as needed? 

"A. I am hoping they don't inflate quite as quickly as they have in 
the last 4 years. 

lo' Tr. XII. 2587-88. 
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"Q. But in essence you would have a procedure simiIar to what's 
done with Wolf Creek decommissioning to make sure you are on track? 

"A. Yes.'*'OS 

KIC and CURB cited the testimony of Majoros for the proposition that 48. 

Westark generating facilities such as the Tecumseh, Lawrence, and Ripley sites have not 

been dismantied. IO5 KIC cited to a report by William Zaetz, a senior consultant in 

Majoros' firm.'" 

49. As to Tecumseh, Zaetz reported that eight boilers had been retired at the 

site.'" Zaetz reported that the retired units were located inside a brick building, which 

had been converted to an impressive machine shop.loB However, Zaetz reported that the 

building is in need of repair due to leaks; however, it is "difficult to find the budget 

money to do the repairs."'0g Zaetz reported that baseload uNts continue to operate at 

Tecumseh.''o It is not clear from Zaetz report whether the entire site will be dismantled 

once the remaining operational units are beyond their useful lives. 

50. As to the Lawrence site, Zaetz reported that two units have been retired in 

place, and that, because dismantlement of those units would disrupt the operation of 

another unit sharing a common area, Zaetz concluded that "lilt is obvious that 

' 04  Tr. Xn, 2589. 
IDS KIC Petition, 5; CURB Petition, 4-5. See Majoros exh. MJM-3. 17.19-20.23-27. 
'06 Majoros exh. MJM-3.1. 
lo' Majoros exh. MJh4-3,3. 
lo' Majoros exh. MIM-3,3. 

Majoros exh. MJM-3,3. 
'lo Majoros exh. MJM-3.3-4. 
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dismantlement will not occur.*'''' A former control room is now used as a maintenance 

and purchasing 

51. As to the Ripley site, KIC and CURB cited to the testimony of spa no^"^ 

for the proposition that Ripley is being used for purposes other than generation and that 

the units at Ripley had been retired in the late 198Os.'l4 Spanos explained the reason 

Westar had not dismantled the Ripley site: 

"A. The overall plan for that, that site and the facilities, to my 
knowledge, have not been determined as to the best use or for that plot of 
land. It is very difficult to find areas of land that are ideal to have a power 
plant on, so to walk away from those power pIants without a specific plan is 
very risky for a utility business because they might not get another plot of 
land to be able to generate electricity if needed, so in the case of Ripley, 
there was a lot of modifications needed. They did not have a desire or need 
those megawatts so they did not improve that facility and retired it. As of 
this time period, they have left it there with the hope to either use that land 
again or find a buyer that would take that facility. 

... 

"Q. About 26. And so it's been 18 years. What are they doing 
with Ripley; do you know? 

"A. Based on my estimates, the expectation is that there's a desire 
to either sell the land or to build something else there. They need -- the 
plant is to have something done by 2008 based on my estimate, but there's 
nothing finalized at this stage. 

"Q. So they have not done anything with it yet, correct? 

"I Majoros exh. MJM-3.23.27. 
'I2 Majoros exh. MJM-3.26. 
Tr. VI, 1174, 1176. 
KIC Petition, 5.  
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"A. According to the discussions that I had, they have not done 
anything. I'm not gonna say there whether they've made any future plans. 
To date, I don't believe there's anything been done on it."' l5 

However, CURB and USD 259 argued that if Ripley is going to be dismantled by 2008, 

there would be plans already in existence.lI6 

52. CURB also included a discussion of the Commission's ad~ption"~ of Staff's 

proposed criteria for inclusion of terminal net salvage in depreciation rates.'" CURB 

said the Commission's position on this matter is contradictory and puzzling because if the 

criteria are appropriate for the next depreciation study, they should be appropriate for the 

present depreciation study.119 CURB then argued how Westar has failed in its present 

depreciation study to meet the criteria."' USD 259 also made the argument that it is 

inconsistent to order compliance with Staff's criteria as to terminal net salvage in future 

depreciation studies but not for the present one:21 @ 
53. In response to the arguments set forth by USD 259, KIC, and CURB, 

Westar pointed out that Spanos was jointly selected by Westar and Staff.'" In response 

to a question from the Commission, Holloway explained that his dispute at Spanos' 

terminal net salvage value may have had more to do with the amount than with principal: 

~~ 

'" Tr. VI, 1174-76 (Spanos). 
'I6 CURB Petition, 5; USD 259 Petition, 5. 
'"Order,41. 
I** CURB Petition. 8-9. 
'I9 CURB Petition, 8-9. 
Izo CURB Petition, 9- 10. 
I*' USD 259 Petition, 8-9. 

Westar Response IT, 1~1.2. 
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"CHAIRMAN MOLINE: Well, let me ask you this: On cross 
examination on this issue with Mr. Bregman I guess I heard you say that 
you participated in the selection of the study with the Company? 

"MR. HOLLOWAY: Yes. 

"CHAIRMAN MOLINE: You agreed that Spanos was probably the 
best of the alternatives. You didn't have any problem with the criteria that 
was selected? 

"MR. HOLLOWAY: No, I didn't. 

"CHAIRMAN MOLINE: You didn't have any reason to dispute the 
criteria that was applied? 

"MR. HOLLOWAY: No. 

"CHAIRMAN MOLINE: And where the interim salvage is 
concerned you don't really have any trouble with the outcomes? 

"MR. HOLLOWAY: No, I don't. 

"CHAIRMAN MOLINE: Then you said that the only time you had 
trouble was when you saw the terminal net salvage and you were shocked. 
Were you shocked because it was included or were you in shock because of 
the amount or both? 

"MR. HOLLOWAY: After some discussion, I realized it was going 
to be included and, in fact, one of the things that we worked out that I did 
discuss with Mr. Spanos was if he was going to -- I decided not to oppose 
them including it because obviously the Company might want it in there, 
but I wanted it broken out so I could get to it. That's kind of what I've done 
here. I asked him to include it. Secondly, I was shocked by the amount, 
yes. 

"CHAIRMAN MOLINE And is that because you weren't -- was 
your -- was your shock about the amount a result of -- well, let me start 
over again. Was Spanos in the calculation using the same criteria? 

"MR. HOLLOWAY: Basically what I asked him for was I said give 
me case studies where these costs have actually been experience and what I 
got was none are available and that's inchded in my testimony, we don't 
have them. Now, later on, I was given case studies where consultants had 
estimated costs, so essentially what I've got is I've got what I would call a 
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real growth industry where you can keep estimating costs and inflating 
them forever and driving up these depreciation amounts. I mean, there -- 
and let me be red clear with this, too. The reason why I asked for case 
studies and I did talk to Mr. Spanos about this while he was doing his study 
is I'm very skeptical that very many of these large power plants have been 
dismantled and removed and I was also skeptical that it hadn't been done 
for monetary reasons; in other words, we are not using this power plant, we 
haven't been using it for 20 years, but while somebody wants to put a new 
factory here and the land is zoned industrial and it's right down in a district 
where the land is really favorable and I wanted to find out if there were 
other circumstances surrounding that. I essentially didn't -- never did get 
that answer." 123 

Also, Holloway disclaimed that he was arguing that the inclusion of terminal net salvage 

in this present case would be a change in Commission policy: 

"COMMISSIONER MOFFET: Well, I guess what I'm trying to get 
at is if you characterize what we did in the last case as including terminal 
net salvage value, then I don't understand how you can say with regard to 
this case that the inclusion of terminal net salvage value is a major shift in 
Commission policy? 

"MR. HOLLOWAY: Actually I -- I'm not sure I make that claim. I 
do say that according to Mr. Spanos at least in his direct testimony, I was 
led to believe that it was not included in the current rates. Now, now when 
I go back add look at Mr. Majoros's testimony which was adopted, I don't 
think they ever split the two apart. So I'm not sure that that is -- and I 
understand now that they looked at that again and said there is some, so I 
don't think that I would say it's a major shift in precedent either way. I just 
don't think it's the right thing to 

54. Westar said there is ample evidence to support recovery of terminal net 

salvage of steam production facilities in the depreciation rates adopted by the 

 omm mission. 12' 

Tr. MI, 2570-72. 

Westar Response II,2. 
'24 Tr. Xn, 2562. 
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55. Westar cited the limited number of suitable sites for locating power plants, 0 
thus concluding that it is logical that those existing plants will have to be dismantled prior 

to the new ones being built.'26 

56. Westar addressed the argument that the evidentiary support for the 

inclusion of terminal net salvage is spe~u1ative.I~~ Westar said that the inability to 

exactly quantify the expenses associated with terminal net salvage does not preclude 

recovery, citing FPC v. Conway Corporaion, 426 US.  271,218,48 L. Ed. 2d 626,96 

S.Ct. 1999 (1999): '28 

"This argument assumes, however, that ratemaking is an exact science and 
that there is only one level at which a wholesale rate can be said to be just 
and reasonable and that any attempt to remedy a discrimination by lowering 
the jurisdictional rate would always result in an unjustly low rate that would 
fail to recover fully allocated wholesale costs. As the Court of Appeals 
pointed out and as this Court has held, however, there is no single cost- 
recovering rate, but a zone of reasonableness: Statutory reasonableness is 
an abstract quality represented by an area rather than a pinpoint. It allows a 
substantial spread between what is unreasonable because too low and what 
is unreasonable because too high." (Citations and internal quotations 
removed.) 

57. Westar also cited to the NARUC manual for support for the notion that 

terminal net salvage is included in depreciation rates by most analysis.'29 

58. Westar acknowledged that depreciation -- at whatever level - is a 

deduction from rate base and offers to ratepayers, therefore, an economic benefit of 

removal. I3O 

Westar Response 11.2-3. 
Westar Response 11.3. 
Westar Response I1,3. Westar exh. 5. 
Westar Response 11, 3. 

126 
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59. In addressing the argument that the Commission should impose the criteria * 
supported by Staff as to the current depreciation study instead of waiting until the next 

study, Westar pointed out the inherent unfairness of such a move, noting that Staffs 

criteria did not surface until after completion of the Spanos study and that to impose them 

now would make it impossible for Westar to meet those criteria.131 Further, Westar 

pointed out that it met some of the Staff criteria.’” The Commission agrees that Staff 

and Westar jointly selected Spanos and that his study was conducted in a method that was 

consistent with what Spanos represented his work would be. Further, the Commission 

agrees that to impose the criteria suggested by Staff now on Westar after it had already 

submitted its testimony would not be appropriate. 

60. As to the argument that the exclusion of terminal net salvage in the Empire 

case was inconsistent with the present case, Westar argued that the Empire case is not 

~recedential.’~~ The Commission agrees that Empire involved a settlement and that the 

Commission made no policy determinations regarding this issue in that docket. 

61. The Commission disagrees with the arguments of KIC, CURB, and USD 

259 that Westar will not be called upon to dismantle its existing facilities. The evidence 

is clear that Westar will be required to add baseload capacity in the near future.’34 

130 Westar Response 11.3. 
13’ Westar Response II, 3-4. 
132 Westar Response II, 4. 
’33 Westar Response 11.7. 
‘34 Ruelle, 21 (“[AIS our load continues to grow, in order to assure reliable service to our customers, we will need to 
expand out generating capacity, including additional baseload plants.”). 
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Building new generation capacity is a reason for di~mant1ement.I~~ Accordingly, the 

Commission concludes that Westar will first turn to its existing sites for purposes of 

determining the economic feasibility of locating future generation. The Commission 

finds that planning for this eventuality by including amounts for terminal net salvage in 

depreciation rates is, therefore, appropriate. While Majoros said that the amounts Spanos 

proposed for collection are a fiction, Majoros admitted that "Westar may indeed incur 

some actual cost of removal in the future."'" Further, as shown in the full excerpt from 

CURB exh. 4, the Commission finds that while Spanos did not produce details or pictures 

of dismantlement, the evidence supports the finding that electric companies as a matter of 

due course build generation facilities where obsolescent facilities once stood. 

62. The Commission also finds it significant that terminal net salvage is 

included in existing depreciation rates. Spanos said in his direct testimony that Westar's 

current depreciation rates do not "have a component of final retirement or reflect 

historical indications of new salvage."'37 Spanos went on to say that the estimates in the 

last depreciation study were ~nderstated.'~~ However, in rebuttal, Spanos testified that he 

was mistaken. '39 In response to a question from the Commission, Spanos further 

explained: 

Staff exh. 10.3 (Majoros report stating that "[tlhe conclusion that was becoming evident was that the only reason 
for dismantlement was when the SPACE was needed for another purpose."); Spanos Rebuttal, 4-5. 
136 Majoros, 23. 
13' spanos, 19. 

spanos, 19. 138 

'39 Spanos Rebuttal, 13. 
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"COMMISSIONER MOFFET: And is the concept embedded in the 
current depreciation schedules that are used by the Company prior to this 
case? 

"MR. SPANOS: The concept of terminal net salvage, are they 
included in the current rates? 

"COMMISSIONER MOFFET: Yes. 

"MR. SPANOS: There is a component of final net salvage that has 
been in part of this case. However, it puts the recovery in today's dollars 
and obviously the plant's not being recovered today, so the difference 
between my estimate and what has been done in the past is to actually 
recover ratably over time the dollars that will be expected to be incurred at 
the time of retirement, so I have taken from the probable retirement dates 
that we anticipate these units going out of service, I have inflated the 
dollars to that date so in some cases like Neosho it's 4 or 5 years, in some 
cases like Jeffrey it's 30 to 40 years out to the date that they will be retired 
to make sure I estimate an appropriate recovery and then ratably recover 
that over time, so if I was to produce, say, 60 million dollars for it to be - 
for Jeffrey to be dismantled I want to be able to recover that 60 million over 
the next 40 years, not wait until 2026 and say we're gonna dismantle it now, 
the ratepayers that are in service then would have to recover all 60 million. 

"COMMISSIONER MOFFET: So I think the answer to my 
question is yes, but not with inflation figured in. 

"MR. SPANOS: There is a component for terminal net salvage. 
Again, it's been a little bit tricky in the understanding, but there is a 
terminal net salvage component in the current rates. They are just not in 
the same fashion, and for steam production, they also don't include an 
interim net salvage which I am doing both cause both will O C C U ~ . ' ' ~ ~ ~  

63. Spanos admitted that in the previous depreciation study, Majoros did not 

disagree with the net salvage determinations: 

"Q. Now, you are aware in the 2001 case that Mr. [Majoros] did 
not contest Mr. Ailunan's net salvage and dismantlement proposals and the 

Tr. VI, 1177-78 (Spanos). 
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Commission adopted those net salvage and dismantlement proposals in that 
case. Is that correct? 

"A. I am in agreement that Mr. [Majoros] accepted Mr. Aikman's 
manner in which he developed net salvage 

64. Spanos explained his confusion: 

"Q. Now, did you also have some misunderstandings about how 
those net salvage and dismantlement factors were developed in that case? 

"A. No. My discussions and misunderstanding related to whether 
Mr. Aikman included both final net salvage for steam production facilities 
and interim net salvage for steam production facilities which is necessary 
for units of this nature that you will have interim retirements. When I 
talked to Mr. Aikman after reading Mr. [Majoros'] study and following up 
and preparing my rebuttal testimony, it became quite clear to me that he 
included final net salvage into his estimates. He did not include interim net 
salvage into his estimates and he did not use any inflation factor for his 
final net salvage. Given that information, the results produced, and it 
happened to be coincidentally, produced interim net salvage levels that 
were similar to my interim net salvage levels. That's where the 
misunderstanding became apparent to me that the values that he was 
putting in for his final net salvage were very close to my interim net salvage 
and that's why I questioned him again as to whether he had final net salvage 
or interim net salvage and he confmed in the second conversation that he 
had final net salvage in there but did not inflate any of the numbers. He 
kept them at current dollars."'42 

65. Spanos explained that Westar did not have a detailed plan of dismantlement 

at the time of the hearing because such a plan is not made until the time very close to the 

retirement date of the asset.'43 Spanos testified that a detailed study of dismantlement is 

only used a quarter of the time: 

''I Tr. VI, 1132. 
Tr. VI, 1132-33. 
Tr. VI, 1126. 

38 



"Of the studies that I've included in a data response to this case and in some 
of them, there was a detailed study that would break down all of the costs. 
That's not a requirement for estimating and I would say that it's maybe 25 
percent of the time that they do a detailed decommissioning study to 
determine all of the costs incorporated, so I -- to answer your question in 
Indiana, the Cinergy case that I was involved in with PSI, the subsidiary of 
Cinergy, there was a study that was done for each of their facilities. The 
Ameren case, there was a study done. For many of the others such as 
Arizona Public Service, Omaha Public Power, there were not formal studies 
done, but the information obtained from other studies were utilized to be 
consistent. Sierra Pacific, there was a formal study done. So I would say 
that you are finding sometimes formal studies done. Those are used to 
assist consultants like myself to come up with a reasonable terminal net 
salvage components based on similar facilities. I don't see them being 
much different as what's going on here.'''66 

Further, Spanos testified that in the previous depreciation study, which included terminal 

net salvage,'45 there was not a detailed study that the other parties to the docket 

demanded.146 On cross-examination by the counsel for KIC, Spanos disagreed that 

depreciation can be determined only with known information because certain conclusions 

must be drawn as to the future.'47 Although Spanos testified that Westar did not have a 

detailed plan of dismantlement for each plant that contributed to terminal net salvage, 

Spanos testified that his estimates of terminal net salvage were based on plans for similar 

facilities: "There have been other plans that I have studied in my experience that have 

had detailed studies of similar facilities which I used in helping me determine a 

ICI Tr. VI, 1180 (Spanos). 
Tr. VI, 1179 (Spanos). 
Tr. VI, 1181-82 (Spanos). 

14' Tr. VI. 1122-23 (Spanos testimony). 
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reasonable number for dismantlement costs for these fa~ilities."'~~ However, Spanos 

admitted that he had not done any similar studies for We~ta r . ' ~~  

66. Spanos testified that the Indiana commission accepted a depreciation study 

that was similar to the type of study Spanos completed for We~tar."~ Further, the Indiana 

commission did not require the detailed analysis asked for by other parties to this docket; 

however, the utility did in fact do the detailed study.151 

67. Spanos testified that the studies in at least one other utility depreciation 

study had characteristics very similar to those of Westar's: 

"MR. SPANOS: The one that's most evident or if I can recollect 
easily is the Cinergy case in Indiana and the retirement dates and units were 
very comparable to the ones that we are discussing here. They only had 
one that was a short-term retirement date. Here we have two, but the 
majority of the others were in the 20,30 to 40 years worth of remaining 
life which is what we have in this case."'52 

68. Spanos explained how he calculated the final or terminal net salvage: 

"Q. With regard to final or terminal net salvage, you estimated the 
current cost and then inflated that to the retirement date of the units? 

"A. Yes. I produced a unit cost per kilowatt, inflated those by 3 
percent factor each year to the retirement date to come up with a total 
dismantling cost for all of the units and divided that by the current dollars 
to get a percentage that would relate to a ratable factor from today until the 
retirement 

14* Tr. VI, 1126 (Spanos). 
14' Tr. VI, 1126 (Spanos). 
Iso Tr. VI. 1 183 (Spanos). "' Tr. VI. I183 (Spanos). 
In Tr. VI, 11 81 (Spanos). 
In Tr. VI, 1188-89. 
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@ Spanos explained that his method of inflating the terminal net salvage values is used in 

most states. " 

69. Spanos explained that it is not normal to include a detailed analysis of 

removal in calculating terminal net salvage: 

"Q. 
analysis of removal of the -- the cost of removing steam plant. Do you 
recall that? 

There was a discussion with Staff about the lack of a detailed 

"A. Ido. 

"Q. And you said you don't generally do it that way. In general, 
do depreciation experts do their analyses based on detailed studies of 
removal costs? 

"A. For steam production facilities, none of the depreciation 
experts that I've been associated with does their own dismantling cost 
studies. There are outside consultants that have done similar studies. We 
refer to a few that were done for Cinergy. In general, those are not part. of 
overall studies that are done because the cost to do those is extremely high 
and it's usually not a benefit to understanding the expected cost of those 
units when they are retired. 

"Q. Would you agree that that most depreciation analysts are of 
the opinion that reasonable salvage and cost of removal estimates and 
forecasts can be made by trending experience and applying informed 
judgment? 

"A. Yes, and that to me is the basis for making estimations that 
are most appropriate in depreciation studies. 

"Q. And that's what you did in this case? 

"A. That follows my 

Tr. VI, 1189. 
Is' Tr. VI, 1191-92. 
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70. In response to a question from the Commission, Spanos testified that at 

least half of the states include a component in depreciation for terminal net salvage and 

that the trend is for more states to begin doing so: 

" MR. SPANOS: The -- again, we are focusing on primarily steam 
production facilities and it has been my experience that most -- first of all, 
you have to take just regulated companies so that minimizes a few of the 
states or reduces a few of the states. When you are talking about regulated, 
I would say there are half of the states that currently have a component of 
terminal net salvage in their rate and there are a large number, not quite the 
remaining half that are adding or in cases Iike this proposing terminal net 
salvage in their estimates because it is quite evident that there's going to be 
a major cost of dismantlement when these facilities are retired, so I would 
say that you are looking at 50 percent and more that are -- that are going on 
and conducting these type of analysis to include terminal net salvage in 
their rates.e156 

7 1. Spanos disagreed that the number of sites where utilities have left 

generation plants standing without dismantlement was less than that suggested by KIC: 

"Q. And, in fact, you can go throughout the country and you will 
see many of the plants even those that are not in use still standing? 

"A. There are some facilities that portions of those units are still 
standing, but there are not I would say numerous stations across the country 
that the facilities'are still standing there, the entire facility is still standing 
there without use.*''57 

72. Spanos explained the justification for the removal of power plant facilities: 

"A. The removal of the existing power pIant facilities will be 
justified by the need for the land for a new power plant. I believe there are 
two possible scenarios in the future regarding power plant sites. These 
scenarios are based on the facts that there is a growing demand for electric 
power and there are fewer and fewer sites suitable or acceptable by the 
public for the location of a power plant. 

Tr. VI, 1177-78. 
In Tr. VI, 1123. 

42 
, -  



"The first, and most likely scenario is that the owner will dismantle 
the present facilities in order to make room for the construction of the next 
generation of power plants. This has already occurred at a number of sites. 
Second, the owner will sell the site as is to another producer of electric 
power who would likely then dismantle the facilities in order to make room 
for the construction of the next generation of power plants. In the first 
scenario, the owner incurs the costs directly. In the second scenario, the 
owner incurs the costs indirectly, as the purchaser would discount the value 
of the site by the cost of dismantling the facilities. In both cases, the 
removal is justified by the construction of a new facility, and, in both cases, 
the utility incurs the cost of removal, whether directly or indire~tly."'~~ 

Spanos further explained that Westar's continuing obligation to provide service requires it 

to continually renew its plant by adding generation plant.'59 Spanos testified that Westar 

"has been spending significant sums to retire plant for many years," and that he saw "no 

reason to suspect that [Westar] will not continue to do so indefinitely into the future."'6o 

73. Spanos testified that public utility depreciation rates in nearly all 

jurisdictions incorporate net salvage factors.'6' 

74. Spanos testified that rather than having excessive negative net salvage 

factors, Westar suffers from inadequate depreciation rates because existing depreciation 

rates contain negative net salvage factors which charge too little for future cost of 

removal. 

-~ 
Spanos Rebuttal, 4-5. 
Spanos Rebuttal, 19. 

*60 Spanos Rebuttal, 19. '" Spanos Rebuttal, 17-18. 
"* Spanos Rebuttal, 20. 
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75. Spanos testified that in his view of the Westar management's plans for the 

facilities and the reasons that they have for keeping those facilities in service, longer 

plant lives should be incorporated into depreciation rates.163 

76. Spanos explained that while Westar did not have specific plans for 

dismantlement, his study was based on the experience of other utilities.la 

77. Spanos explained the process through which Westar and Staff selected him 

to complete the depreciation study: 

"A. Yes. I received an RFP from the -- from the utility which 
included a hiring process that would be determined in conjunction with the 
utility and Staff so that they would be in agreement as to the person best to 
represent the depreciation study. Obviously I came in and interviewed with 
both parties together and then from that point, I was hired again by both 
parties to represent Westar in the depreciation study.*1165 

Spanos further explained that Westar and Staff were fully aware of the method that he 

would use to complete the study.166 Further, Spanos said that he in fact did complete the 

study as he said he would and that Westar never asked him to deviate from his normal 

practice. 16' 

78. Majoros testified regarding his greatest concern: 

"But here is what is going to happen and that is what I said in my 
testimony, the most important aspect of this case is I am recommending 
that for regulatory purposes, this Commission recognize that regulatory 
liability for regulatory purposes. And what that means is once you've 
recognized that, that says to the Company aI1 right, we'll give you money 

Tr. VI, 1132 (Spanos). 
1u Tr. VI, 1 1 6 6  (Spanos). 
Tr. VI, 1184 (Spanos). 
Tr. VI. 1184 (Spanos). 

16' Tr. VI, 1185 (Spanos). 
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for future costs of removal. But ifyou don't spend it on its intended 
purposes, it's a refundable liability to ratepayers. That seems fair and 
correct to me. Now, in this case if I were to -- if you were to -- 11 168 

Majoros went on to explain that his concern was that "[ilf there is some form of 

alternative regulation, the money will probably disappear into income." 

79. The Indiana commission'70 in a docket appearing before it summarized the 

Majoros' testimony as follows: 

"Mr. Michael Majoros testified for the OUCC and indicated that 
before the Commission allows the current recovery of a future 
dismantlement cost, it should ensure that such cost will in fact be incurred. 
He said it is doubtful PSI will dismantle plants unless the Company plans to 
install new plants at the same site and location as the retired plant. In these 
circumstances Mr. Majoros said that if there were dismantling costs, such 
costs should be part of the cost of a new plant. In his opinion, based on the 
probability of actual plant dismantlement for PSI, Mr. Wendorf's 
dismantlement estimates should be excluded in their entirety in determining 
depreciation rates in this proceeding. Pub. Ex. No. 9, p. 20. 

"Mr. Majoros said that he believes that the underlying premise for 
including dismantling costs is false. In his opinion it is doubtful that PSI 
will ever dismantle any of its generation plants to 'Greenfield' conditions. 
Based on his observations during his own plant tour, he concluded that the 
Company has no plans to even retire these plants, let alone dismantle them. 
He noted that the retired boilers that he observed had been retired in place, 
yet this was the largest component of Mr. Spanos' dismantlement costs, Id. 
at 18 Mr. Majoros also relied on a nationwide survey conducted by his firm 
of steam generating units exceeding 50 MW that have been retired since 
1982. According to Mr. Majoros, as of the date of his testimony, 64% of 
the retired generating units contained in the nationwide survey were retired 
in place, not dismantled. Id. at 19. Finally, Mr. Majoros indicated that PSI 
has not recorded any final retirements for any electric generating units or 
plant sites in the last 15 years, and other than Henry County, has no legal 
obligation to dismantle any of its plants. Mr. Majoros observed that it is 

ldg Tr. VII, 1399-1400 (emphasis added). 
Tr. W, 1402. 
Re PSI Energy, I n c ,  234 P.UR.4th 1 (Ind. Reg. Comm. May 18,2004). 
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unreasonable to assume that PSI, or any other utility, would spend $700 
million to dismantle its production plants, absent a legal obligation to do so. 
Id. at 18-19. 

"Mr. Majoros went on to state that Mr. Spanos' approach projects 
substantial past inflation into the future. Thus, he said, Mr. Spanos' future 
net salvage rates for all other accounts are inflated future net salvage ratios. 
In Mr. Majoros' opinion, this results in excessive costs of removal charges 
because the inflated ratios charge current ratepayers for future inflation that 
has not occurred. Mr. Majoros calculated that over the most recent five 
years, PSI has only experienced $7.1 million in negative net salvage on 
average. This number, he said, should be contrasted with Mr. Spanos' 
recommendation of $54.2 million annual recovery of negative net salvage. 
Id. at 24. 

"Mr. Majoros disagreed with Mr. Spanos regarding the incorporation 
of future net salvage and terminal net salvage values in depreciation rates. 
MI. Majoros indicated that he believes the incorporation of future net 
salvage and terminal net salvage values increase depreciation rates and 
inflate estimates of costs that will probably not be incurred. Mr. Majoros 
also stated that six (6) of the Company's proposed lives in the transmission, 
distribution and general plant function are too short, thereby overstating the 
associated depreciation expense. Pub. Ex. No. 9, p. 4. Mr. Majoros 
proposed a substantially lower annual depreciation expense primarily based 
on his conclusion that net salvage value should be ignored. Id. at 5. 

"Mr. Majoros also disagreed with Mr. Spanos' use of net salvage 
ratios in his depreciation rate calculation. He said that this issue is 
significant, because Mr. Spanos essentially capitalized costs the Company 
has no real obligation to incur and then inflated those costs. MI-. Majoros 
complained that Mr. Spanos was less than forthcoming about how he 
utilized Mr. Wendorf's cost study. Id. at 17. He said that Mr. Wendorf's 
cost studies were estimates made in terms of 2002 dollars. He said that even 
though Mr. Spanos stated he relied on Mr. Wendorf's studies, the figures 
from Mr. Wendorf are not traceable to Mr. Spanos study. Instead, he said, 
Mr. Spanos applied net salvage ratios to plant balances which resulted in 
substantially greater amounts of dismantlement costs than estimated by Mr. 
Wendorf. Mr. Spanos' equivalent numbers exceed $700,000,000, which 
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means, Mr. Majoros contended, that Mr. Spanos inflated Mr. Wendorf's 
estimates. Id. at 18."'71 

80. The Indiana commission both agreed that dismantlement costs should be 

included and that they should be inflated: 

"In our consideration of this issue we note that PSI's estimates are 
not based on the cost of returning these generating station sites to 
Greenfield conditions. In addition, we do not find testimony, that indicated 
that three boilers located at operating generating stations were retired in 
place, controlling in our consideration as to whether these stations will be 
demolished at the end of their useful lives. The rebuttal testimony of Mr. 
Wendorf and Mr. Roebel make it clear that it is much more expensive and 
difficult to remove a single boiler and associated equipment while other 
units at a generating station are still in operation than to do so when the 
entire plant is demolished. This Commission is aware of the controversy 
that can be generated when a public utility proposes to construct a 
generation facility on a new site. It appears reasonable for PSI to maintain 
its current generation sites for future use as generating stations. Therefore, 
this Commission concludes dismantling costs should be included in fixing 
PSI's depreciation rates. 

"The next issue is the timing of the collection of such costs. The 
parties did not disagree that dismantling costs are a part of the cost of 
current facilities providing current service. They disagreed as to the timing 
of the collection of such costs and their amount. This Commission can 
either find that current customers should pay a share of dismantling costs, 
which will not be incurred for a number of years, or, in the alternative, 
conclude that these costs should be passed on to a future generation of 
customers. This Commission does not believe that the latter alternative 
constitutes sound regulatory policy, or is based on sound ratemaking 
principles. Current customers are receiving service from PSI's generation 
facilities. A part of the costs of those facilities is dismantlement upon 
retirement. Therefore, we do not believe it would be appropriate for the 
Company to backload the dismantlement costs for future ratepayers to pay 
when the facilities associated with these costs are providing service to 
current customers. Rather, we find it is appropriate that these costs be 
shared by all customers that received service from PSI's generation 

*'* Re PSI Energy, lnc. (Cause No. 42359) (Indiana Utility Regulatory Commission, May 18,2004). 102-03. 234 
P.U.R.4th 56-57- 
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facilities. Accordingly, this Commission finds that dismantlement costs are 
properly included in determining the depreciation rates approved in this 
cause. 

"The final issue regarding dismantlement costs is whether inflation 
should be factored into the dismantlement cost estimates to be utilized in 
determining PSI'S depreciation rates. Mr. Selecky and Mr. Majoros objected 
to the use of inflation. Mr. Spanos utilized Mr. Wendorf's dismantlement 
costs which are stated in 2002 dollars, and factored inflation up to the year 
of the projected dismantlement as a factor in his consideration, along with 
his analyses of historical, or interim retirements. We find Mr. Spanos' 
approach to be realistic and consistent with past experience. Inflation has 
been a fact of life in the American economy for many years. Not factoring 
inflation into dismantlement costs to be incurred in the future would 
understate those costs, with the result being that future customers would 
have to pay costs arising from facilities that are not serving them. This 
result flies in the face of matching rates with costs incurred for service, a 
sound ratemaking principle followed by this Commission. Moreover, 
current customers receive a benefit by factoring in inflation, as it may 
appropriately allow for a reduction in rate base because of the increased 
accumulated reserve for depreciation. Accordingly this Commission finds 
that accounting for inflation in determining the dismantlement estimates to 
be used as part of PSI's depreciation rates is reasonable.""* 

Thus, three observations are apparent from the Indiana order: (1) the Indiana 

Commission found that dismantling costs were properly included in depreciation 

accounting; (2) the generation responsible for funding the dismantling is the generation 

being served by the plant, not a future generation; and (3) inflation is properly factored 

into the dismantlement cost estimates to be utilized in determining depreciation rates. 

8 1. The Commission declines to reconsider its determination as to the inclusion 

of terminal net salvage in depreciation rates for a number of reasons supported by the 

Re PSI Energy, Inc. (Cause No. 42359) (Indiana Utility Regulatory Commission. May 18,2004). 113-14. 234 I 7 2  

P.U.R.4th 64-65. 
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@ lengthy discussion of the evidence above. Intervenors CURB, USD 259, and KIC 

presented extensive evidence on this matter and they vigorously advocated their 

positions. However, the Commission is convinced that based on the evidence in this 

docket terminal net salvage is appropriately included in Westar's depreciation rates. The 

evidence shows that Westar will be adding generation capacity and that it is highly likely 

that it will be most cost effective for Westar to add that generation at locations where it 

has already had generation facilities. While this may not have already occurred, there is 

no doubt that the feasibility of locating new generation capacity at existing locations will 

occur. Further, depreciation expense is a rate base offset, which will result in lower 

returns to Westar, although their depreciation expense level is increasing. The regulatory 

liability imposed on terminal net salvage is a significant factor. Majoros seemed to be 

concerned that even with a regulatory liability, an alternative regulatory scheme may 

allow Westar to divert the funds collected for terminal net salvage. The Commission 

reminds the parties that its intent in tracking the terminal net salvage values separately 

and determining that the amounts should be considered a liability is to establish the fact 

that Westar has an obligation to refund to ratepayers any amount of terminal net salvage 

not used for demolishing, dismantlement or otherwise removing plant. The point is this: 

The regulatory liability will track these funds collected for terminal net salvage and will 

ensure that when Westar dismantles existing plant to make room for additional 

generation, the cost of that dismantlement will not be capitalized and added to rate base. 

Also, amounts -- albeit at levels lower than in the present depreciation study -- were 

included in the previous depreciation study. The Commission ais0 finds the process by 

@ 
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which Westar and Staff agreed to conduct this depreciation study significant. Staff knew 

of the inclusion of the terminal net salvage costs. The design of the process was to 

minimize controversy associated with depreciation studies. Likewise, the Commission 

finds that it would be unfair to impose the conditions discussed by Staff on Westar 

without any advance notice. However, the Commission is not troubled by the arguments 

by CURB and USD 259 that not to do so is contradictory. A regulatory liability will 

track the funds collected for terminal net salvage and as Westar is required to follow the 

criteria recommended by Staff and adopted by this Commission, the terminal net salvage 

going forward will be set accordingly. 

F. 

82. 

Depreciation: Calcclzation of Terminal Net Salvage Rates 

CURB also attacked the calculation of the terminal net ~a1vage.l~~ CURB 

explained that the purpose of the Majoros adjustment was not to remove inflation, but 

was to recognize the value of the time value of money.174 In discussing its analogy of a 

compensation for an injury, CURB seemed to recognize that inflation of the terminal net 

salvage is a~propriate.'~~ However, CURB explained that without an offset for the time 

value of money, the inflated depreciation rates would be excessive. 176 

83. USD 259's brief as to the calculation of the terminal net salvaged tracked 

the language used by CURB. USD 259 additionally argued that the use of net present 

In CURB Petition, 11-15. 
'74 CURB Petition, 1 I .  "' CURB Petition. 1 1 - 12. 
j7' CURB Petition, 12. 
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~ a value adjustments are common.177 USD 259 added that they are used in nuclear 

I 
I decommissioning, citing the testimony of Maj~ros.'~' USD 259 pointed out that in a 

previous rate case, Westar's own expert witness recognized that the analysis relied upon I 

by Spanos was inappr~priate.'~~ 

84. Westar addressed the arguments of CURB and USD 259 regarding the 

inflated depreciation figures.'" Westar asserted that the present value argument ignores 

the fact that recovery of terminal net salvage through depreciation accounting also 

involves reductions in rate base each year by the amount collected.'" Westar asserted 

that depreciation expense recovered in rates is accounted for in the depreciation reserve 

and that the reserve is an offset to rate base.'82 Westar pointed out what would happen by 

using a present value and a rate base offset: "Both providing a rate base offset to 

customers and reducing the recovery of terminal net salvage for the time value of money 

would, in effect, discount the future costs twice ensuring that Westar under funds its 

future dismantlement costs and providing a windfall to customers.'1183 

@ 

85. The Commission rejects the arguments of CURB and USD 259. The 

Majoros net present value approach does not equitably allocate net salvage over the life 

USD 259 Petition, 10. 
17* USD 259 Petition. 10. See Majoros, 20 ("Nuclear decommissioning cost charges are based on the fair net present 
value of the estimated future decommissioning costs."). 
179 USD 259 Petition, 10. 

Westar Response J.I. 4-7. '*' Westar Response U. 4. 
Westar Response 11-5. 
Westar Response 11.5. 
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of the assets.'84 Based on the present record, the accrual for net salvage must be based on 

estimates of the future cost that will be incurred, not the cost to dismantle at today's price 

level.L85 Therefore, it is appropriate to ask current customers to pay for future costs of 

removal at inflated price levels.'86 The rate base offset compensates rate payers for the 

prior payment for the costs incurred by the utility, thereby addressing the concern over 

the time value of money.I8' While the recovery for terminal net salvage would exceed 

the amount of actual expenditures, when the costs of terminal net salvage are added to the 

costs of other total plant expenditures, the amount is greater than that recovered in 

depreciation expense.188 In other words, "the amount for recovery of costs is less than 

actual expenditures.'8189 
I 

86. CURB argued the issue is whether the time value of money is considered. 

From the Commission's view of the evidence presented, it is clear that the Spanos study 

did inflate the terminal net salvage values to reflect an estimate of the future cost to 

dismantle. Based on the record, the Commission believes this approach is appropriate. 

The Commission recognizes this approach is controversial. Therefore, policy regarding 

the depreciation concepts of terminal net salvage value and inflating terminaI net salvage 

values is best determined in a generic proceeding. While the facts in this case clearly 

support the inflation of terminal net salvage values to meet future costs, the 

spanos, 11. 
Spanos, 13. 
Spanos Rebuttal, 29. 
Spanos Rebuttal. 29. 

Irm Spanos Rebuttal, 30-3 I .  
Spanos Rebuttal. 31. I89 
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0 Commission’s decision should not be viewed as establishing general policies regarding 

terminal net salvage value. 

G. LaCygne L a s e  Transaction 

87. KIC challenged the decision of the Commission to reverse its decision from 

the 436 Docket regarding the LaCygne saleneaseback transaction.IgO KIC argued that the 

issue had been settled in the 436 Docket and that no new arguments had been 

presented.”’ KIC cited the language from Docket No. 156,521-U (Lease Transaction 

Docket) that attributed the idea of reducing rate base by the amount of unamortized gain 

to Westar KIC‘s entire argument seems to rest on the notion that the orders 

from the 436 Docket are the law of the case and that this Commission is without the 

power to change those decisions.’93 

88. USD 259 also asked for reconsideration of the LaCygne saldeaseback 

transa~tion.’~~ USD 259’s arguments also rested on the notion that the matter was settled 

in the 436 Docket and that no substantial competent evidence exists to support the 

Commission’s finding.’” 

89. Westar addressed the LaCygne lease tran~action.’’~ Westar began with an 

analysis of the pleadings and orders from the Lease Transaction Docket in which the 

~ 

‘90 KIC Petition, 7-9. 
19’ KIC Petition, 7. 
19’ KIC Petition, 8. 
Ig3 KIC Petition, 9. 

19’ USD 259 Petition, 13. 
USD 259 Petition. 13- 14. 

Westar Response I, 1-7. 
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Commission approved the lease tran~action.'~~ Westar concluded that it never proposed 

or suggested that Westar South's rate base should be reduced by the unamortized gain on 

the sale of LaCygne 2.19* As to the language from the Lease Transaction Order 

indicating that "[Westar South] has assured the Commission that any benefit from the use 

of the net gain from the sale will be credited to the cost of service,"'99 Westar pointed out 

that indeed all the benefits from the net gain has benefited customers, citing the testimony 

of Westar witness Rohlfs?OO Westar disagreed that this docket did not contain evidence 

different from the previous rate case and cited its witness Haines -- an integral player in 

the LaCygne 2 transaction -- as an example?'' AS to the issue preclusion aspect of KIC'S 

argument, Westar effectively made the case that the rate case proceeding is closer to the 

Commission's legislative, rather than judicial, functions, and issue preclusion is, 

therefore, an inappropriate concept to apply in this context.202 

I 

90. The Commission has found no evidence from the application in the Lease 

Transaction Docket that Westar South agreed to use the amortized gain as a rate base 

offset. The Commission finds credible Haines' testimony that Westar South did not 

propose to include the unamortized gain as a rate base reduction.203 The application says 

the proceeds will be "credited to the cost of service" and this has been done.m4 

Westar Response I. 3-5. See Order and Certificate, issued September 17,1987 (Lease Transaction Order). I97 

19* Westar Response I, 3-4. 
199 Lease Transaction Order, 12. 
mRohifs. 19; Rohlf exh. DFR-2, 1; and Rohlf exh. DFR-4.1. 
2~' Westar Response, 5-6. 
202 Westar Response I, 7-8. 
203 Tr. I, 151. 

Rohlfs Rebuttal, 18-21. 
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91. The Commission recognizes that its decision as to LaCygne is a reversal of 

course from that in the 436 Docket. In this case and unlike the 436 Docket, Westar 

witness Haines, Westar's president and chief executive officer, presented prefiled 

testimony and personally appeared before the Commission. Haines testified that he was 

directly involved in the saldeaseback transaction in addition to Westar South's efforts to 

win Commission approval of the deal?05 Haines testified Westar South's application did 

not propose that the rate base be reduced by the unamortized gain.z06 Further, he testified 

that the Commission erred in attributing that proposal to Westar South?O7 In explaining 

why Westar did not make a timely challenge to that statement of the Commission, Haines 

explained that Westar did not at the time appreciate the significance of the statement, and 

that, in any event, the statement could be interpreted in another way that is inconsistent 

with the Commission's decision in the 436 Docket?08 In support, Haines pointed out that 

the order explicitly pointed out that the Commission did not know what Westar would do 

with the proceeds from the sale of LaCygne.209 Haines explained that at that time, many 

utilities were using capital for purposes of diversifying into unregulated activities?" In 

this case, explained Haines, Westar South would have used the proceeds as a reduction in 

rate base.*" The Commission finds, therefore, that because Westar deployed the 

* Haines, 26-27. 
*06 Tr. I. 149. 
m' Tr. rI 149. 
Tr. 1,150. 
Tr. I. 159. 

'lo Tr. 1, 159. 
Tr. I, 160. 
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unamortized gain within its regulated business which resulted in a reduction of its utility 

cost of service, its actions were entirely consistent with the order from the LaCygne 

docket. 

H. Rate Case Expense 

92. KIC argued that the Commission erred in allowing Westar to recover the 

costs associated with the rate case?12 

93. Westar argued that KIC's argument as to the rate case expense is 

unsupported by any legal authority?" Westar pointed out that Westar filed the rate 

application as ordered by the Commission in the 949 Docket?14 Further, Westar said that 

there is no challenge that the costs included in the rate case were unrea~onable?'~ 

94. Despite the long policy of t h i s  Commission to include rate case costs to 

ratepayers, KIC says that the Commission's decision was completely unreasonable and 

unlawful. KIC cites no authority to support its position. Generally, a utility is entitled to 

reasonably incurred expenses. KIC's argument is rejected. See DriscoZZ v. Edison Light 

& Power Co., 307 U.S. 104, 120-21,83 L. Ed. 1134,59 S.Ct. 715 (1939) ("Even where 

the rates in effect are excessive, on a proceeding by a commission to determine 

reasonableness, we are of the view that the utility should be allowed its fair and proper 

expenses for presenting its side to the commission."). 

I. Educafional Institution Service (EIS) Tanyf 
~ ~~ 

'I2 KIC Petition, 16-19. 
'I3 Westar Response I, 10. 
'I4 Westar Response I, 10. 
*I5 Westar Response I, IO. 
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95. USD 259 asked the Commission to reconsider two findings of fact: (1) that 

the EIS customer charge is insufficient to cover the cost of a demand meter; and (2) that 

limiting the EIS tariff to 25 meters per account would reduce intra-class subsidies?16 

e 

96. USD 259 suggested two alternative remedies for the problem: (1) eliminate 

the third, promotional, declining rate block for the EIS tariff; or (2) limiting the EIS rate 

class to K through 12 schools.217 As to the finding that the customer charge is 

insufficient to cover the cost of demand meters, the Commission acknowledges that there 

is not evidence in the record as to the cost of a demand meter; however, the Commission 

observes that the customer charge for EIS tariff is being reduced as a result of this docket 

from $20 to $15:'' The maximum monthly customer charge for public schools is $33.219 

The evidence also conclusively demonstrates that the total revenue collected under 

existing rates for EIS customers results in a rate of return (2.63%) that is less than the 

average system rate of return (7.13%)?20 Accordingly, the Commission finds that 

customers under the EIS tariff are not paying the costs incurred to serve that class. 

rl) 

97. The Commission finds that the modifications accomplished in this rate 

review represent reasonable approach to appropriate ratemaking. The evidence does not 

support the finding that Westar South customers on the EIS tariffs are being charged for 

demand meters: (1) The customer charge for the EIS tariff was reduced in this docket; 

See Order, 123. 
*" USD 259 Petition, 2 1. 
2'* Rohlfs Rebutxal, 3 1. 
219 Myrick exh. DJM-WES-2.38. 
2x1 Myrick exh. DMM-WES2 
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and (2) the cross-examination of Rohlfs cited by USD 259 merely shows that Daniel 

believed Westar was charging EIS schools for demand metering."' Daniel exh. JwD-4 

does not indicate that EIS customers are being charged for demand meters, but rather 

shows that the price of demand meters was used in weighting the number of customers 

for the allocation of meter costs, not that the schools are actually paying for demand 

meters. 

III. Analysis of Issues for Clarification: S t a r s  Request for Clurifiafion and 

CURB'S Requests for Cla$ifi&n 

98. Finally, CURB, in light of its discussion of the Commission's ECA, ECRR, 

and off-system sales determinations, says the Commission did not achieve its "intent" of 

panting a $3 million annual increase and asks the Commission to "reconsider its order to 

implement rates in line with its intent to grant only a $3 million net increase to Westar 

customers.91222 In making this argument, CUB ignores its own theory of this rate caseu3 

and assumes that the Commission intended to hit a particular target. W e  the 

Commission finds that it has reached an overall result that is reasonable, the decisions in 

the Order in addition to the decisions herein are made on the merits of each individual 

issue. The estimations of rate impact were provided in the Order were provided to give 

ratepayers an idea of the Order's immediate ramifications. Due to the complex nature of 

the rate modifications in this docket, e.g. the ECA, ECRR, TDC, and the OSSA, giving a 

, -  

', - 

a' Tr. VI, 1271. 

223 CURB Brief, 4. 
CURB Petition, 19-20.23. 
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@ precise rate impact will be incorrect the instant the ink hits the paper. As attempts are 

made to project into the future, as CURB does, the likelihood of error increases. 

I 99. Staff requested clarification that the numbers cited in the Order of revenue 

increases of and decreases were variable numbers that would be finally determined based 

on the calculation of the off-systems sales credit?2q Staff also sought clarification that 

the off-system sales should be divided between Westar North and Westar South on a 

kWh basis.u5 Regarding Staff's compromise position on rate design, Staff sought 

clarification that "revenue dollars equivalent to the amount of the off-system sales credit 

must be separated from the pro forma revenue requirement for each rate are and allocated 

on an energy basis."226 The Commission observes that no parties objected to Staff's 

request for clarification. Clarification is granted as requested by Staff for the matters in 

Staff Petition. 

IT IS, THEREFORE, BY THE COMMISSION ORDERED THAT: 

A. For the reasons set out above, the petitions of CURB, KIC, and USD 259 

are denied. Clarification as requested by Staff and CURB is granted as set out above. 

B. To the extent that this order constitutes final agency action that is subject to 

judicial review, K.S.A. 77-607(b)( l), the agency officer designated to receive service of 

any petition for judicial review is Susan K. Duffy, Executive Director. K.S.A. 77-529(c). 

staff Petition, 1-2. 
Staff Petition, 2. 

t26 staff Petition. 4. 
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! -  
C.  The Commission retains jurisdiction over the subject matter and parties for 

the purpose of entering such further order or orders, as it may deem necessary. 

BY THE COMMISSION IT IS SO ORDERED. 

Moline, Chr.; Krehbiel, Corn.; Moffet, Corn.  

Fa 1 3  2006 Dated: ORDER MAILED 

FEB 1 3 2006 
b*&8 
nirwfnr 

Susan K. Duffy 
Executive Director 

sre 
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FOCUS - 4 Of 9 DOCUMENTS 

In the matter of the application of THE DETROIT EDISON COMPANY for authority to 
implement a power supply cost recovery plan in its rate schedules for 2005 metered juris- 

dictional sales of electricity 

Case No. U-14275 

MICHIGAN PUBLIC SERVICE COMMISSION 

2005 Mich. PSC LEXIS 306 

September 20,2005 

PANEL: [*1] PRESENT- Hon. J. Peter Lark, Chairman; Hon. Laura Chappelle, Commissioner; Hon. Monica Marti- 
nez, Commissioner 

OPINION: At the September 20,2005 meeting of the Michigan Public Service Commission in Lansing, Michigan. 

ORDER 

1 - etocedural History 

On September 30,2004, The Detroit Edison Company (Detroit Edison) filed its 2005 power supply cost recovery 
(PSCR) plan, along with direct testimony and exhibits. Detroit Edison proposes a levelized PSCR factor of 0.48 mills 
per kilowatt-hour (kWh), and seeks approval of its five-year forecast. 

A prehearing conference was held on November 23,2004 before Administrative Law Judge Daniel E. Nickerson, 
Jr. (ALJ). The ALJ granted intervention to the Michigan Environmental Council and the Public Interest Research Group 
in Michigan (MECPJRGIM), the Association of Businesses Advocating Tariff Equity (ABATE), the Residential Rate- 
payers Consortium (RRC), and Attorney General Michael A. Cox (Attorney General). The Commission Staff (Staff) 
also filed an appearance. 

On December 9,2004, the Attorney General filed a motion for summary disposition, arguing that the Commission's 
November 23,2004 order in Case NO. U-13808 required a fixed PSCR factor [*2] for 48 months, precluding any new 
factor in this case. On January 6,2005, Detroit Edison and the Staff filed responses opposing the motion, MEUPIRGM 
filed a response but did not take a position on the substance of the motion, and the RRC filed a response in support of 
the motion. 

0 

On January 12,2005, a hearing was held on the Attorney General's motion, and the ALJ denied the motion. The At- 
torney General filed an application for leave to appeal the ALJ's decision to the Commission on January 19,2005. On 
January 26,2005, Detroit Edison and the Staff filed responses in opposition to the Attorney General's application for 
leave to appeal. The Commission issued an order dated June 30,2005 denying the application, and the Attorney General 
appealed. On August 24,2005, the Michigan Court of Appeals issued an order dismissing the Attorney General's claim 
of appeal of the Commission's June 30,2005 order for lack of jurisdiction. 

troit Edison, the Attorney General, ABATE, the RRC, and MECPmGIM. On June 15,2005, reply briefs were filed by 
Detroit Edison, the Attorney General [ *3] and the RRC. The Staff did not file a brief or a reply brief in this case. The 
record consists of five volumes of transcript, totaling 491 pages, and 18 exhibits. 

ABATE, and MECPIRGIM filed exceptions to the PFD. The RRC and the Staff did not file exceptions. On August 26, 

Evidentiary hearings were held on January 26-27 and May 3,2005. On June 1,2005, initial briefs were filed by De- 

Aw issued a Proposal for Decision (PFD) on August 2,2005. On August 16,2005, the Attorney General, 

2005, the Staff and Detroit Edison filed replies to exceptions. 

2. Proposal for Decision 
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Detroit Edison seeks Commission approval to include a levelized 0.48 mills per kwh PSCR factor in customers' 
bills from January 2005 through December 2005. Detroit Edison presented evidence regarding its forecast for total sys- 
tem output for 2005 of 49,375 gigawatt-hours with coincident service area peak demand of 1 1,13 1 megawatts. Exhibit 
A-11. Detroit Edison provided evidence regarding its major fuel contract sources, with an explanation of actions taken 
to minimize the cost of fueI. Detroit Edison presented evidence showing that it has divested itself of its transmission 
system to an independent transmission provider. The ALI found that Detroit Edison's proposed PSCR factor and five- 
year forecast were supported [*4] by the testimony of its seven witnesses. 

The Attorney General argued that approval of a 0.48 mills per kwh PSCR factor for residential customers is above 
the amount approved by the Commission in prior orders set pursuant to the capped rate provisions of MCL 460.10&2). 
The ALI found that the Commission has squarely addressed this issue on several occasions, including in Case No. U- 
13808. and has not found this argument to be persuasive. The Aw found that the Commission has the proper authority 
to initially interpret the statute in question. The ALI rejected the Attorney General's argument and found that, based on 
prior Commission orders, there is no statutory prohibition against Detroit Edison's requested PSCR factor in MCL 
46&1Od(2). 

The Attorney General urged the ALJ to reconsider prior Commission orders that have included transmission costs 
in the PSCR clause. The Attorney General argued that the prior Commission orders did not completely address this is- 
sue in the context of MCL 460.6j(l) and the Commission's Uniform System of Accounts for Major and Nonmajor Elec- 
tric [*5] Utilities (USOA). The Attorney General argued that transmission expenses have historically been included in 
base rates, and the Commission lacks authority to shifi recovery of transmission expenses to the PSCR clause. The At- 
torney General argued that these booked costs of purchased power and transmission services have always been classi- 
fied in separate categories, with MCL 460.6j(Z) including only booked costs of fuel and booked costs of purchased and 
net interchanged power. 

ABATE also opposed the inclusion of transmission expenses in the PSCR clause. ABATE states that the Legisla- 
ture defines, "a power supply cost recovery clause" in a manner which includes fuel costs, purchased power costs, and 
net interchanged power costs. MCL 460.6j(l). ABATE does not accept Detroit Edison's purchase of its transmission 
services from a third-party as sufficient legal justification to include transmission expenses in the PSCR clause. ABATE 
asserted that the Commission did not cite or discuss MCL 460.6j(Z) or applicable provisions in the USOA when it ap- 
proved the use of the PSCR clause [*6] for h-ansmission expense in prior cases. Likewise, ABATE contended, the 
Court of Appeals, in affirming the Commission's treatment of transmission expenses in the PSCR clause, did not discuss 
the language of MCL 460.6j(I) or the provisions of the USOA. 

The AIJ rejected the claims of the Attorney General and ABATE in opposition to the inclusion of transmission ex- 
penses in the PSCR clause. The ALJ found that the Commission has addressed this issue before. The ALJ found that 
both the Commission and the Court of Appeals specifically reference 1982 PA 304 (Act 304) in their respective deci- 
sions. While the Aw agreed with the Attorney General that an unpublished opinion of the Court of Appeals is not bind- 
ing precedent, the ALJ found the Court's opinion persuasive. 

The AU found that the Court of Appeals squarely reviewed the Commission's decision to include transmission ex- 
penses in the PSCR clause and found nothing contrary to Act 304. The AU rejected the Attorney General's and 
ABATE'S arguments that the Commission and the Court of Appeals have failed to consider the specific language of 
MCL 460.63' [*7] . Further, the ALl found that it is not clear that the USOA requires the treatment espoused by the At- 
torney General and ABATE. The ALJ opined that, should the USOA prove inconsistent, then the proper procedure is an 
amendment of the rule to conform to the Commission's statutory interpretation. 

Finally, the ALJ found that his prior rulings, and prior Commission orders, put to rest MEC/PIRGIMs arguments 
on the issue of spent nuclear fuel (SNF). 

The ALJ found Detroit Edison's PSCR recovery request to be reasonable and prudent. The ALJ noted that none of 
the other parties presented any Witnesses or arguments to the contrary. The ALJ found Detroit Edison's proposed PSCR 
factor of 0.48 mills per kwh to represent a reasonable amount by which base rates are projected to underrecover, based 
on reasonably projected fuel and purchased power expenses, including transmission expenses, for the 2005 PSCR plan 
year. 

possible after Energy Michigan learned that this case could involve an attempt to revise the stranded cost methodology 
and the methods by which third-party sales revenue [*8] are allocated between PSCR customers and choice customers. 

I 

9 

On May 5,2005, Energy Michigan filed a petition for intervention. The petition states that it was filed as soon as 
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Detroit Edison objected to the late-filed petition. In the PFD, the Aw denied the petition. Noting that it was filed almost 
six months late, the Aw also found that Energy Michigan failed to take steps to support the petition after filing it. 

The ALJ recommended that Detroit Edison's requested PSCR factor and five-year plan be approved by the Com- 
mission. The ALJ further recommended approval of the transcript corrections requested by Detroit Edison and unop- 
posed by any other party, and the denial of Energy Michigan's petition to intervene. 

3. Exceptions and Replies to Exceptions 

that Detroit Edison presented no evidence to demonstrate reasonableness and prudence concerning its SNF costs. 
MJXPIRGIM argue that the ALJ took a one-sided view that fails to recognize that Detroit Edison's adherence to its 
standard contract is not a reasonable and prudent position. MEUPIRGIM maintain that Detroit Edison's continued 
payment of SNF fees Without protection from the consequences of the federal government's default on the standard [*9] 
contract is unreasonable. MECYPIRGIM express concern about the $17 billion surplus in the Nuclear Waste Fund 
(NWF). MEUPIRGIM also argue that Detroit Edison has failed to show that it is making any effort to minimize SNF 
disposal costs. 

MFCPIRGIM contend that SNF disposal fees are no longer mandated by federal law, due to federal court rulings 
finding the federal government in default of the standard contract, and holding that the payment of SNF fees is recipro- 
cal to the government's obligations under the standard contracts. MEWIRGIM urge the Commission to undertake a 
review of SNF issues in order to protect ratepayers. MEWIRGIM charge the Commission with error in displaying im- 
patience with MEUPIRGIM's arguments, and in failing to provide any forum in which such a review can take place. 
MEWIRGIM urge the Commission to deny Detroit Edison recovery of excessive SNF disposal fee costs in PSCR 
rates. 

doing so, the PFD expands the Commission's authority beyond what is granted by Act 304. ABATE argues that the 
items listed in the statutory definition of a PSCR clause are [*IO] the only items for which Act 304 allows adjustment 
pursuant to the PSCR process, and that transmission costs are not included therein. MCL 460.63'. ABATE notes that, 
even though Detroit Edison is now purchasing transmission service from third parties, the Commission may not include 
those expenses in PSCR rates unless the Legislature explicitly authorizes it to do so. ABATE points out that the trans- 
mission services at issue are not being used to deliver power to Detroit Edison's service territory, but rather to transmit 
power within the service temtory. ABATE argues that this means that these costs are not booked costs under MCL 
460.6j or under the USOA. ABATE contends that the Commission is allowing Detroit Edison to double-recover trans- 
mission costs through PSCR rates and base rates. 

The Attorney General argues that the PFD erroneously finds that MCL 460.10&2) does not prohibit the application 
of Detroit Edison's proposed PSCR factor to residential customers. The Attorney General again argues that MCL 
460.20d(2) caps Detroit [*11] Edison's rates at the levels set pursuant to MCL 460.20d(l.J, and asks the Commission to 
set a zero PSCR factor for Detroit Edison's residential customers for 2005. The Attorney General maintains that the 
PFD ignores the unambiguous statutory language, and the terms of the base rates set in the Commission's November 23, 
2004 order in Case No. U-13808. The Attorney General further argues that the A U  failed to require Detroit Edison to 
present any evidence showing that the requested PSCR factor is offset by any corresponding rate reduction. Moreover, 
the Attorney General argues, even if an offsetting rate reduction could be shown, the enabling statute does not say that 
such a trade-off is allowable. 

The Attorney General further urges the Commission to apply the plain language of MCL 460.6j(l), which does not 
list transmission expenses as a recoverable PSCR expense. The Attorney General argues that prior Commission orders 
which have included transmission costs in PSCR expenses are mistaken (and judicial precedent supporting the Commis- 
sion is misleading), and should be reconsidered by the Commission. Like ABATE, [*12] the Attorney General con- 
tends that transmission expenses are not booked costs of purchased and net interchanged power under the USOA. The 
Attorney General argues that transmission costs have historically been included in base rates, and must continue to be 
included in base rates, despite the sale of Detroit Edison's transmission system, until the Legislature changes the statute. 

In its replies to exceptions, the Staff supports the PFD on all issues, noting that the PFD is consistent with the 
Commission's decisions in several previous orders, including Case Nos. U-13808, U-13917, and U-14274. 

MEUPIRGIM filed exceptions based upon their previous arguments regarding SNF issues. MEUPXRGIM argue 

ABATE takes exception to the PFD's inclusion of transmission expenses in PSCR rates. ABATE argues that, by 
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In its replies to exceptions, Detroit Edison points out that each issue excepted to by the intervenors has been previ- 
ously decided by the Aw, the Commission, and the Michigan courts -- in some cases, repeatedly. Detroit Edison argues 
that approval of its requested PSCR factor will not violate 2000 PA 141 (Act 141) rate caps because rates are evaluated 
based upon total rates, not based upon isolated components of the total rates. Detroit Edison argues that the plain mean- 
ing of MCL 460.10d(l) and (2) should be applied, and that [*13] those sections do not provide that each individual 
element or component of rates is capped, but rather that the total rate is capped. Detroit Edison points out that the 
Commission has rejected this argument before in its interim and final orders in Case No. U-13808. Detroit Edison 
points to Michigan and U.S. Supreme Court cases holding that it is axiomatic that utility rates are overall rates. 

Detroit Edison further argues that transmission related costs are properly recovered through the PSCR process. De- 
troit Edison points to Commission and court precedent supporting the recovery of transmission costs through the PSCR 
process. Detroit Edison points out that ABATE'S contention of doublecounting of transmission expenses lacks any 
meaningful explanation as to how the double-counting is allegedly occuning. 

Finally, Detroit Edison notes the many times that the Aw and the Commission have rejected MECPIRGIM's ar- 
guments regarding the handling of SNF fee costs. Detroit Edison points out that federal law requires the Company to 
pay the SNF fees and costs. 42 USC 10222(2). Detroit Edison contends that MEWIRGIM have shown no error in De- 
troit Edison's [*14] calculation of SNF fees. 

4. Discussion 

The Commission agrees with the AIJ and the Staff, and finds that Detroit Edison's requested 2005 PSCR factor and 
five-year plan should be approved. Each issue presented in the intervenors' exceptions has been thoroughly addressed 
by the Commission in prior cases and will not be exhaustively analyzed here. 

In its final order in Case No. U-13808, at p. 77, the Commission reaffrmed its rejection of the Attorney General's 
rate cap argument, by stating: 

ate caps permit netting of rate reductions against rate increases such that as long as the total rates paid by 
the customer do not increase, rate adjustments are permissible. In the Commission's view, the use of the 
plural term "rates" in Section lOd(2) indicates the intention to freeze the sum of rates charged. If the Leg- 
islature had wanted to prohibit any increase, notwithstanding an offsetting decrease, it could have explic- 
itly said so. Thus, although Section lOd(2) limits the Commission's ability to permit Detroit Edison to 
collect additional amounts, that limit does not foreclose netting of increases against decreases. Thus, the 
Commission rejects the Attorney General's position on [*15] this issue. 

Likewise, in its September 16,2002 order in Case No. U-12725, pp- 14-15, the Commission specifically addressed 
the policy decision behind permitting transmission expenses to be recovered through the PSCR clause, stating: 

Recovery of the transmission charges through the PSCR clause makes sense from a policy perspective, in 
that it is consistent with the Commission's efforts to support the development of independent transmis- 
sion companies and to encourage necessary enhancements in transmission capabilities. The new regional 
transmission entities will achieve efficiencies through the horizontal integration of transmission services 
historically provided by a patchwork of smaller, vertically integrated utilities. The PSCR clause ensures 
that retail customers only pay for reasonable and prudent charges incurred by [the utility] . - . This ap- 
proach, in turn, presents customers with a more accurate price signal with respect to the utility's cost of 
obtaining transmission services. 

In addition, the Commission addressed its legal interpretation of Act 304 with respect to transmission expenses, stating: 

The PSCR treatment of ATC charges is consistent with Act 304. [*I61 Wisconsin Electric uses ATC's 
services to accommodate all sources of energy flowing at transmission voltages into, on, through, or off 
Wisconsin Electric's service territory. As noted, the regional consolidation of individual utilities' trans- 
mission €unctions into organizations like the ATC and the Midwest IS0 is a necessary part of electric re- 

t, -- 
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structuring. As this trend takes hold, the historical distinction between a utility's internally generated and 
externally purchased power will become increasingly insignificant. Treating the charges paid to ATC as 
part of Wisconsin Electric's purchased and net interchanged power recognizes the new way of obtaining 
the transmission functionality in coordination with power supplies. It is thus reasonable and appropriate 
under Act 304 to recognize that the transmission charges paid to ATC are a cost of power supply. 

Id. See, also, November 23,2004 order in Case No. U-13808, pp. 67,112. 

cil v Public Service Corn ,  unpublished opinion per curiam of the Court of Appeals, decided May 1 1,2004 (Docket 
Nos. 244354 and 246744) (Slip Opinion). [*17] The Court specifically stated that nothing in Act 304 prohibited the 
practice of recovering transmission costs through the PSCR clause: 

The Court of Appeals upheld the Commission's position on transmission expenses. Michigan Environmental Coun- 

Power supply costs recoverable in PSCR proceedings include 'booked costs, including transportation 
costs, reclamation costs, and disposal and reprocessing costs, or fuel burned by the utility for electric 
generation and the booked costs of purchased and net interchanged power transactions by the utility in- 
curred under reasonable and prudent policies and practices.' MCL 460.6j(l)(a). Nothing in Act 304 in 
general or in MCL 460.63' in particular prohibits the recognition of transmission costs as PSCR costs. 
Power must be transmitted in order for it to be distributed to a utility's customers. . . . The PSC's decision 
to allow WEPCO to recover transmission costs as PSCR costs was within the PSC's broad ratemaking 
authority, was consistent with the language of Act 304 in general and of MCL 460.6j in particular, and 
was supported by the requisite evidence. 

Slip Opinion, p. 6. The Commission sees no reason to deviate from either of [*18] these prior rulings. 

addressed these issues as well. In its February 28,2005 order in Case No. U-13917, p. 11, the Commission stated: 
Turning to MEUPIRGIM's objections to the PFD with respect to SNF fees and costs, the Commission has squarely * 

The Commission remains convinced that the efforts of the MEC/PIRGlM to interject broad based SNF 
issues into various types of individual contested cases is misplaced. In its November 20,2001 orders in 
Cases Nos, U-12613 and U-12615, the Commission rejected similar efforts by MECPIRGIh4 to interject 
SNF issues into PSCR proceedings. In so doing, the Commission recognized that the SNF disposal issues 
confronting the electric utility industry are significant and that a solution will not be implemented any 
time soon. However, the Commission found that the MECPIRGIM's proposals did not have much bear- 
ing on the reasonableness or prudence of a utility's management. The Commission expressed its belief 
that (1) the problem was much larger than any individual utility's nuclear operation, (2) feasible alterna- 
tives to the construction of a permanent repository are not readily apparent, and (3) the Commission is 
unable to find that individual utilities [*19] are acting imprudently. 

The Commission has rejected the claim that the continued payment of the federal SNF fee after January 31,1998 is un- 
resonable or imprudent; and has recognized that to cease payment into the NWF jeopardizes the utilities' rights under 
the standing contracts and hence rights to store SNF at any federal repository, and could result in the nonrenewal of the 
utility's nuclear power plant license and thus impede the utility's ability to provide electricity. April 28,2005 order in 
Case No. U-13919, pp. 8-1 1. The Commission has also rejected the claim that incumng the cost for interim on-site stor- 
age of SNF is unreasonable or imprudent (September 16,2002 order in Case No. U-12725, p. 30). and the claim that a 
utility has acted unreasonably or imprudently in not taking other unidentified action with respect to the federal govern- 
ment's default (November 20,2001 orders in Cases NOS. U-12615 and U-12613). The Commission's conclusions in 
Case Nos. U-12613, U-12615, U-12725, U-13917 and U-13919 are applicable in the present proceeding. 

of Energy Michigan's [*20] petition to intervene. However, the Commission notes that its response to Energy Mich- 
gan's concerns in Case No. U-14274, Consumers Energy Company's (Consumers) 2005 PSCR plan proceeding, was to 

Finally, the Commission adopts the ALI's recommended approval of the requested transcript corrections, and denial a 
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defer to Consumers' 2005 PSCR reconciliation proceeding the issues of stranded costs and the use of third-party sales 
revenues. See, the June 30,2005 order in Case No. U-14274, p. 14. Therefore, the Commission finds that the same 
treatment of these issues is appropriate in this case. 

The Commission FINDS that: 
a. Jurisdiction is pursuant to 1909 PA 106. as amended, MCL 460.551 et seq.; 1919 PA 419, as amended, MCL 

460.51 et seq.; 1939 FA 3, as amended, MCL 460.1 et seq.; 1982 PA 304, as amended, MCL 460.6h et seq.; 1969 PA 
306, as amended, MCL 24.201 et seq.; and the Commission's Rules of Practice and Procedure, as amended, 1999 AC, R 
460.17103 [*21] et seq. 

b. The Detroit Wison Company's 2005 power supply cost recovery plan and five-year forecast should be approved. 

c. Final determinations on all issues related to stranded costs and the use of third-party revenues should be deferred 

THERFPORE, IT IS ORDERED that: 

A. The Detroit Mison Company's 2005 power supply cost recovery plan and five-year forecast is approved. 

B. The Detroit Edison Company shall file with the Commission, within 30 days, tariff sheets consistent with this 

C. Final determinations of all issues related to stranded costs and the use of third-party sales revenues shall be de- 

The Commission reserves jurisdiction and may issue further orders as necessary. 

Any party desiring to appeal this order must do so in the appropriate court within 30 days after issuance and notice 

MICHIGAN PUBLIC SERVICE COMMISSION 

J. Peter Lark 

Chahman 

Laura Chappelle 

Commissioner 

Monica Martinez 

Commissioner 

to Detroit Edison's 2005 PSCR reconciliation proceeding. 

order. 

ferred to The Detroit Edison Company's 2005 power supply cost recovery reconciliation proceeding. 

of this order, pursuant to MCL 462.26. 

By its action of September 20,2005. 
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FOCUS - 12 of 20 DOCUMENTS 

In the Matter of a Proposed Regulatory Plan of Kansas City Power & Light Company 

C a ~ e  NO. EO-2005-0329 

PUBLIC SERVICE COMMISSION OF THE STATE OF MISSOURI 

2005 Mo. PSC LEXIS 1025; 242 P.U.R.4th 492 

July 28,2005, Issued; August 7,2005, Effective 

SYLLABUS 
[*1] The Commission determines that it should approve Kansas City Power & Light Company's Experimental Regula- 
tory Plan, which includes construction of coal-fired generating plant to be known as Iatan 2. 

APPFLUUNCES: James M. Fischer, Esq., Fischer & Dority, 101 Madison Street, Suite 400, Jefferson City, Missouri 
65101, for Kansas City Power & Light Company; Karl Zobrist, Esq., Sonnenchein Nath & Rosenthal, LLF', 4520 Main 
Street, Suite 1100, Kansas City, Missouri 641 11, for Kansas City Power & Light Company; William G. Riggins, Esq., 
General Counsel, 1201 Walnut, Kansas City, Missouri 64141, for Kansas City Power & Light Company; James C. 
Swearengen, Esq., Brydon, Swearengen & England, P.C., Post Office Box 456, Jefferson City, Missouri 65102, for 
Aquila, Inc.; Paul A. Boudreau, Esq., Brydon, Swearengen & England, P.C., Post Office Box 456, Jefferson City, Mis- 
souri 65102, for Aquila, Inc.; Janet Wheeler, Esq., Brydon, Swearengen & England, P.C., Post Office Box 456, Jeffer- 
son City, Missouri 65102, for Aquila, Inc.; Dean L. Cooper, Esq., Brydon, Swearengen & England, P.C., Post Office 
Box 456, Jefferson City, Missouri 65102, for The Empire District Electric Company; Diana C. Carter, Esq., [*2] Bry- 
don, Swearengen & England, P.C., Post Office Box 456, Jefferson City, Missouri 65102, for Missouri Gas Energy; Stu- 
art Conrad, Esq., Finnegan, Conrad & Peterson, L.C., 1209 Penntower Office Center, 3100 Broadway, Kansas City, 
Missouri 641 1 1, for Praxair, Inc.; Kara Valentine, Esq., Department of Natural Resources, Post Office Box 176, Jeffer- 
son City, Missouri 65102, for the Missouri Department of Natural Resources; Michael Dandino, Esq., Senior Public 
Counsel, Post Office Box 2230, Jefferson City, Missouri 65102, for the Office of the Public Counsel; Douglas E. 
Micheel, Esq., Senior Public Counsel, Post Office Box 2230, Jefferson City, Missouri 65102, for the Office of the Pub- 
lic Counsel; Steven Dottheim, Esq., Deputy General Counsel, Post Office Box 360, Jefferson City, Missouri 65102, for 
the Staff of the Missouri Public Service Commission; Dana K. Joyce, Esq., General Counsel, Post Office Box 360, Jef- 
ferson City, Missouri 65102, for the Staff of the Missouri Public Service Commission; Nathan Williams, Esq., General 
Counsel, Post Office Box 360, Jefferson City, Missouri 65102, for the Staff of the Missouri Public Service Commis- 
sion; Duncan E. Kincheloe, Esq., General Manager and [*3] CEO, Missouri Public Utility Alliance, 2407 W. Ash, Co- 
lumbia, Missouri, 65203, for Missouri Joint Municipal Electric Utility Commission; Paul w. Phillips, Esq., United 
States Department of Energy, Office of General Counsel, 1000 Independence Avenue SW, Washington, DC 20585, for 
the United States Department of Energy; James B. Lowery, Esq., Smith Lewis, LLP, Post Office Box 918,111 South 
9- Street, Suite 200, Columbia, Missouri 65205, for Union Electric Company, d/b/a AmerenUE; David Kurtz, Esq., 
Smith Lewis, LLP, Post Office Box 918,111 South 9cth> Street, Suite 200, Columbia, Missouri 65205, for Union Elec- 
tric Company, d/b/a AmerenUE; Paul DeFord, Esq., Lathrop & Gage, 2345 Grand Boulevard, Kansas City, Missouri 
64108, for Trigen -- Kansas City Energy Corp.; Kathleen Green Henry, Esq., Great Rivers Environmental Law Center, 
705 Olive Street, Suite 614, St. Louis, Missouri 63101, for Concerned Citizens of Platte County and Sierra Club; Ed- 
ward E Downey, Esq., Bryan Cave, LLP, 221 Bolivar Street, Suite 101, Jefferson City, Missouri 65101, for Ford Motor 
Co. and Missouri Industrial Energy Consumers; Mark W. Comley, Esq., Newman, Comley & Ruth, P.C., 601 Monroe 
Street, Suite 301, [*4] Jefferson City, Missouri 65101, for the City of Kansas City, Missouri 

PANEL: Ronald D. Pridgin, Regulatory Law Judge; Davis; Chm.; Murray; Clayton; Appling, CC., concur; Gaw, C., 
concurs 

OPI": REPORT AND ORDER 

Procedural History 
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History Leading Up to this Case 
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On May 6,2004, Kansas City Power & Light Company filed its Application to Establish Investigatory Docket and 
Workshop Process Regarding Kansas City Power & Light Company. The Commission created Case No. EO-2OO4-0577 
to consider that application. 

KCPL requested that the Commission issue an order (a) opening an investigatory docket regarding the future s u p  
ply and pricing of the electric service provided by KCPL; and (b) authorizing the use of the Commission's workshop 
process to address certain issues related to the future supply and pricing of electricity for KCPL and its customers, and 
any other issues affecting KCPL that might arise from discussion among the interested parties. 

On May 25,2004, the Commission issued an Order Directing Notice and Setting Intervention Deadline. Several 
parties, including the Missouri Department of Natural Resources; Aquila, Inc. d/b/a Aquila Networks, Aquila Networks 
- MPS and Aquila [*q Networks -- L&P; The Empire District Electric Company; the City of Kansas City, Missouri; 
Concerned Citizens of Platte County; F'raxair, Inc.; the Missouri Industrial Energy Consumers; and the Missouri Joint 
Municipal Electric Utility Commission applied to intervene. 

On June 3,2004, the Commission issued an Order Establishing Case which granted KCPL's Application to Estab- 
lish Investigatory Docket and Workshop Process Regarding Kansas City Power & Light Company, and established an 
informal, investigatory case designated as Case No. EW-2004-0596. In the June 3 order, the intervenors in Case No. 
EO-20044577 were also made participants in Case No. EW-2OO4-0596. 

In addition to those participants, the Missouri Energy Group; the Sierra Club; Union Electric Company, d/b/a 
AmerenuE; and Jackson County, Missouri, participated in the workshops conducted in Case No. EW-20044596. The 
Staff of the Missouri Public Service Commission and the Office of the Public Counsel also participated throughout the 
workshop process. On July 1,2004, the Commission issued its Notice Closing Case in Case No. EO-2OO4-0577, which 
formally closed that proceeding. 

The Commission held a prehearing conference in Case [*a No. EW-2OO4-0596 on June 30,2004. A series of 
presentations and workshops was held on June 21, June 30, July 21, July 30, August 10-1 1, August 19, August 24-26, 
September 7, September 15, September 29, and October 29,2004. During this period, KCPL conducted numerous in- 
formal meetings with a variety of interested groups and individuals to discuss the many issues raised by this proceeding. 

The workshop was organized into two teams. Team A reviewed Integrated Resource Planning-related issues, in- 
cluding load forecasting, generation planning, demand side management, environmental issues, and distribution and 
transmission technologies. A subteam within Team A reviewed affordability, efficiency, and conservation programs. 
Team B reviewed the financial issues associated with KCPL's various plans, including maintaining KCPL's current in- 
vestment grade rating on its securities. These Teams were led jointly by KCPL and Staff representatives. 

After the workshops in Case No. EW-2004-0596 had concluded, various interested parties, including the Sierra 
Club and Concerned Citizens of Platte County, held discussions in an effort to resolve the issues presented in the instant 
case. These discussions [*7] included issues related to KCPL's capacity needs for the future, capital investments related 
to compliance with environmental regulations, infrastructure investments, and customer programs, as well as the likely 
impact of those investments and programs upon KCPL's future revenue requirements. 

Closing Case, the Commission stated: 
On February 18,2005, the Commission issued its Order Closing Case in Case No. EW-2004-0596. In the Order 

"The Commission agrees that it is time to close this case. It appears that the general discussion has led to 
the specific give-and-take of settlement-style negotiations. If KCPL develops a regulatory plan (with or 
without consensus) for which it wants Commission approval, it can request that approval in a new case." 
(Order Closing Case, pp. 1-2). 

History of this Case 

On March 28,2005, KCPL, Staff, Public Counsel, Missouri Department of Natural Resources, h a i r ,  Missouri 
Industrial Energy Consumers, Ford Motor Company, Aquila, Empire, and Missouri Joint Municipal Electric Utility 
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Commission (collectively referred to as ”Signatory Parties”) submitted a Stipulation and Agreement. That agreement 
included an Experimental Regulatory Plan. [*SI The Stipulation is attached to this Order as Attachment No. 1. 

Concerned Citizens of Platte County and Sierra Club opposed the agreement. On June 23-24,27, and July 12, the 
Commission held an evidentiary hearing. The parties filed proposed Findings of Fact and Conclusions of Law on July 
19, and briefs on July 2 1. 

Discussion of Issues Presented 

On May 31,2005, the Staff of the Commission filed a List of Issues. After reviewing the list and the parties’ respec- 
tive position statements, the Commission has determined that the List of Issues contains issues unnecessary and extra- 
neous to this case. As a result, the Commission will not address each and every issue contained in the List of Issues. 

The essential substantive issues that the Commission needs to decide are: 

1. What action should the Commission take concerning the Experimental Regulatory Plan embodied in the March 

2. Should KCPCs Experimental Regulatory Plan include the construction of a coal-fired generation unit at Iatan 2? 

The Commission will also address additional legal and procedural issues from the List of Issues in the “Conclusions 
of Law” Section of this Report and Order. However, [*9] in the event that the Commission does not directly address an 
issue from the List of Issues, it merely indicates that the Commission finds the issue is unnecessary or extraneous. 

Because not all parties have signed the Stipulation, and SCICCPC are opposing certain aspects of the Experimental 
Regulatory Plan that is embodied in the Stipulation, the Commission will consider this case using the procedures set 
forth in 4 CSR 2.1 15(2) relating to Non-unanimous Stipulations and Agreements. That means that the Commission will 
consider the provisions of the Stipulation filed on March 28,2005, as if they are joint recommendations of the signatory 
parties. The Commission will therefore review the competent and substantial evidence to determine how to rule on the 

28,2005 Stipulation and Agreement? 

issues. 

Summary of KCPL’s Proposed Experimental Regulatory Pian 
The Stipulation, which runs through June 1,2010, unless otherwise specified in the agreement, contains the key 

elements of KCPL‘s proposed Experimental Regulatory Plan and will be briefly summarized below: n l  

nl  This summary was taken from the Direct Testimony of Chris B. Giles (Ex. No. 1) and the Commission’s re- 
view of the provisions of the Stipulation. 

[*lo1 
RESOURCE PLAN 
KCPL has committed to investing over $1.3 billion over the course of the Experimental Regulatory Plan. This in- 

vestment includes the completion or substantial progress on the following projects: 

.800-900 MW of new coal-fired generation capacity, Iatan 2, to be regulated capacity, excepting the in- 
terest that may be owned by a municipality or joint municipal utility commission, located at the Iatan site 
near Weston, Missouri, of which KCPL will own approximately 500 MWs; 

. Environmental investments related to Iatan 1 and LaCygne 1 for accelerated compliance with environ- 
mental regulations; the Iatan I and LaCygne 1 environmental equipment will provide significant reduc- 
tions in site emissions of sulfur dioxide (“SO[2]”), nitrogen oxides, stack particulate matter and mercury, 
and will position the units to meet compliance requirements set forth in the Clean Air Interstate Rule and 
the Clean Air Mercury Rule, which were recently promulgated by the U.S. Environmental Protection 
Agency (“EPA”). With the addition of Iatan 2 at this site, compliance on Iatan 1 will ensure that total site 
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emissions after completion of Iatan 2 will be less than the current site emissions [*113 from Iatan 1 and 
\Kill help address the environmental concerns of persons living in the area around the Iatan site; 

. Early installation of a selective catalytic reduction ("SCR") facility at LaCygne 1, designed to help 
maintain attainment of the 8-Hour Ozone standard within the metropolitan Kansas City region. Installa- 
tion of this SCR before the 2007 ozone season is considered a significant comjmnent of the region's pro- 
posed ozone mitigation plan by Mid-America Regional Council, regional EPA officials, Kansas Depart- 
ment of Health & Environment and Missouri Department of Natural Resources. With respect to any of 
the expenditures anticipated for environmental compIiance, KCPL will continue to assess the environ- 
mental laws to ensure that its expenditures will comply with existing or expected environmental regula- 
tions. 

. 100 IvlW of new wind generation facilities to be installed in 2006. KCPL will install an additional 100 
M W  of new wind generation facilities in 2008 if a detailed evaluation (made with input from Signatory 
Parties to the Stipulation) supports such an action. KCPL's detailed evaluation will include information 
obtained from a tall tower wind assessment performed for [*12] KCPL at two Missouri sites. The de- 
tailed evaluation will use the KCPL tall tower wind assessment information (and other Missouri-specific 
information, if available) to analyze the cost effectiveness of wind generation in Missouri before install- 
ing the second 100 MW of wind generation in any state other than Missouri. The Signatory Parties agree 
that KCPL will perform an assessment of wind energy resources at Missouri sites determined in concert 
with Missouri Department of Natural Resources and other interested Signatory Parties. KCPL will obtain 
access to two (2) Missouri wind assessment locations and will contract to install wind measuring equip 
ment and evaluate data collected at levels between 50 meters up to and including 100 meters above 
ground level for the ultimate purpose of producing site-specific measurements that can be used to quan- 
tify the wind resources in Missouri. The two Missouri tall tower installations will be operating by De- 
cember 3 l, 2005. The initial report analyzing the first 12 months of tall tower data will be completed by 
March 3 1,2007. The final report analyzing the first 18 to 21 months of data will be completed by De- 
cember 3 l, 2007. 

. Implementing a number [*13] of customer programs that include demand response, efficiency and af- 
fordability programs throughout the period of the Experimental Regulatory Plan. The initially budgeted 
expenditures for the five (5 )  year period for Missouri are $13.8 million for Demand Response Programs, 
$2.5 million for Affordability Programs, and $ 12.7 million for Efficiency Programs. 

. Investing $42.4 million over the period of the Experimental Regulatory Plan into the transmission and 
distribution infrastructure to ensure a highly reliable transmission and distribution system. 

CUSTOMER SERVICE AND RELIABILITY 

KCPL has committed to maintaining good customer service and reliability. KCPL has agreed to provide the Staff 
and Public Counsel monthly data submitted quarterly (within forty-five (45) days of end of the period) on the following 
quality of service measures: 

Call Center Data 

Total Calls Offered to the Call Center 

Call Center Staffing including Call Center Management Personnel 

Average Speed of Answer 

Abandoned Call Rate 

Reliability Indicators 

Customer Average Interruption Duration Index ("CAIDI") 

System Average Intenuption Duration Index ("SAIDI") 
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System Average Interruption Frequency 14141 Index ("SAFI") 

Momentary Average Interruption Frequency Index ("MAIFI") 

CADI, SAIDI, and SAIFI will be reported on both a weather adjusted and unadjusted basis. 

RATE MORATORIUM AND FUTURE RATE CASES 

rates through December 3 1,2006. KCPL will file rate schedules on February 1,2006, effective January 1,2007. 

the 2006 Rate Case, and the last, to be filed on October 1,2009, ("2009 Rate Case") are mandatory. The other two rate 
cases are optional. n2 

The signatories agree that, absent a "significant change" as defined in the Stipulation, they will not seek to change 

Over the course of the Experimental Regulatory Plan, four rate case filings are contemplated. The first, described as 

n2 The Commission reserves its statutory right under Section 393.150 RSMo to suspend or reject any tariffs 
KCPL may file during the course of this stipulation, or at any other time. 

The 2006 Rate Case will include prudent expenditures made related to 100 megawatts of wind generation, and 
those [*15] additions to transmission and distribution infrastructure, as set out in the Experimental Regulatory Plan, 
which are in service prior to the agreed true-up date of the rates approved in the rate case. The 2006 Rate Case will also 
include an amortization expense of $ 17 million on a Missouri jurisdictional basis, but which can be increased or de- 
creased as specified by the Stipulation. 

The 2006 Rate Case will also include an amortization related to the Demand Response, Efficiency and Afforda- 
bility Programs, as set out in the Stipulation. KCPL has agreed that the 2006 Rate Case will also include the filing of a 
Class Cost of Service Study. No later than February 1,2006, KCPL will submit to the Signatory Parties a Missouri ju- 
risdictional revenue requirement cost of service study and a Missouri jurisdictional customer class cost of service study 
covering the twelve months ending December 31,2005. 

If KCPL chooses to file the second rate case, then it will file rate schedules on February 1,2007, effective January 
1,2008. The 2007 Rate Case will include prudent expenditures for the installation of an SCR facility at LaCygne 1, and 
the additions to transmission and distribution infrastructure [*16] as set out in the Stipulation that are in service prior to 
the agreed upon true-up date. The 2007 Rate Case will include an amortization expense expected to be $17 million on a 
Missouri jurisdictional basis, as may be adjusted upward or downward. The 2007 Rate Case will also include the amor- 
tization related to the Demand Response, ERciency and Affordability Programs, as more fully described in the Stipula- 
tion. 

If KCPL chooses to file the third rate case, then it will file rate schedules on February 1,2008, effective January 1, 
2009. The 2008 Rate Case will include prudent expenditures for the installation of an SCR facility, a Flue Gas Desul- 
phurization ("FGD) unit and a Baghouse at Iatan 1 ; lo0 MWs of additional wind generation, if warranted; and the ad- 
ditions to transmission and distribution infrastructure as set out in the Stipulation that are in service prior to the agreed 
upon true-up date. The 2008 Rate Case will include an amortization expense expected to be $17 million on a Missouri 
jurisdiction basis, as may be adjusted upward or downward. The 2008 Rate Case will also include the amortization re- 
lated to the Demand Response, Efficiency and Affordability Programs, as more [*17] fully described in the Stipulation. 

@ 

COST CONTROL SYSTEM 
KCPL has agreed to develop and have a cost control system in place that identifies and explains any cost overmns 

above the definitive estimate during the construction period of the Iatan 2 project, the wind generation projects and the 
environmental investments. 

RIDERS AND SURCHARGES a 
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KCPL has a g r d  that before June 1,2015, it will not seek to use any mechanism authorized in SB 179, enacted this 
year, or other change in state law that would allow riders or surcharges or changes in rates outside of a general rate case 
based upon a consideration of less than all relevant factors. 

INTERIM ENERGY CHARGE 

KCPL can propose an Interim Energy Charge ("IEC") in a general rate case filed before June I, 2015, within the 
following parameters 

1. The rates and terms for such an lEC shall be established in a rate case along with a determination of 
the amount of fuei and purchased power costs to be included in the calculation of base rates. 

2. The rate or terms for such an lEC shall not be subject to change outside of a general rate case where all 
. relevant factors are considered. 

3. The E C  rate "ceiling" may be based [*lS] on both historical data and forecast data for fuel and pur- 
chased power costs, forecasted retail sales, mix of generating units, purchased power, and other factors 
including plant availability, anticipated outages, both planned and unplanned, and other factors affecting 
the costs of providing energy to retail customers. 

4. The duration of any such TEC shall be established for a specified period of time, not to exceed two 
years. 

5. A refund mechanism shall be established which will allow any overcollections of fuel and purchased 
power amounts to be returned to ratepayers with interest following a review and true-up of variable fuel 
and purchased power costs at the conclusion of each IEC. Any uncontested amount of over-collection 
shall be refunded to ratepayers no later than 60 days following the filing of the IEC true-up recomrnenda- 
tion of the Staff. 

6. During any IEC period, KCPL shall provide to the Staff, Public Counsel and other interested Signa- 
tory Parties monthly reports that include any requested energy and fuel and purchase power cost data. 

CURRENT AND ADDITIONAL AMORTIZATIONS 

The Signatory Parties agreed that it is desirable to maintain KCPL's debt at an investment [*191 grade rating during 
the period of the construction expenditures contained in the Stipulation. KCPL understands it has the responsibility to 
act prudently and reasonably in an effort to achieve the goal of maintaining its debt at investment grade levels. KCPL 
further understands that it is incumbent upon it to act prudently and reasonably so that its investment grade debt rating 
will not be at risk. The non-KCPL Signatory Parties committed to work with KCPL to ensure that based on prudent and 
reasonable actions, KCPL has a reasonable opportunity to maintain its bonds at an investment grade rating during the 
construction period ending June 1,2010. 

As part of this commitment, the non-KCPL Signatory Parties agreed to support the "Additional Amortizations to 
Maintain Financial Ratios," as defined in the Stipulation and related appendices, in KCPL general rate cases filed prior 
to June 1,2010. The "Additional Amortization to Maintain Financial Ratios" will only be an element in any KCPL rate 
case when the Missouri jurisdictional revenue requirement in that case fails to satisfy the financial ratios shown in A p  
pendix E of the Stipulation through the application of the process illustrated [*201 in Appendix F of the Stipulation. 

The Signatory Parties agree to support an additional amortization amount added to KCPL's cost of service in a rate 
case when the projected cash flows resulting from KCPL's Missouri jurisdictional operations, as determined by the 
Gxnrnission, fail to meet or exceed the Missouri jurisdictional portion of the lower end of the top third of the BBB 
range shown in Appendix E, for the Funds from Operations Interest Coverage ratio and the Funds from Operations as a 
Percentage of Average Total Debt ratio. The Signatory Parties agree to adopt an amortization level necessary to meet 
the Missouri jurisdictional portion of these financial ratios under the conditions indicated above. 
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IMPUTATION OF REVENUES RELATED TO SPECIAL CONTRACTS 

KCPL has agreed that for ratemaking determinations, customers using special contracts will be treated as if they 
were paying the full generally applicable tariff rate for service from KCPL, and other provisions in special contracts will 
not affect rate base for regulatory purposes. 

SO[2] EMISSION ALLOWANCE PROGRAM 

[*21] to benefit KCPL and its customers. The plan also has procedures that KCPL will follow to provide the Staff and 
Public Counsel with information relevant to the Commission's oversight of such activities. 

In particular, the proceeds and costs of all transactions identified in the SO[2] Emissions Allowance Management 
Policy ("SEAMI?") will be recorded in Account 254 for ratemaking purposes. The regulatory liability will be amortized 
over the same time period used to depreciate environmental assets (emission control equipment and other emission con- 
trol investments). 

The Experimental Regulatory Plan sets out procedures that KCPL will follow to manage its allowance inventory 

ALLOWANCE FOR FUNDS USED DURING CONSTRUCTION RATE REDUCTION 

KCPL agreed to a 1.25% or 125 basis point reduction in the equity portion of the Allowance For Funds Used Dur- 
ing Construction (AFUDC) rate applicable to Iatan 2. KCPL shall use this 125 basis point reduction in the AFUDC rate 
from the effective date of the Order Approving Stipulation and Agreement in this proceeding, and in all subsequent cal- 
culations of AFUDC on Iatan 2 until the in-service date of Iatan 2. 

However, during the hearing, KCPL agreed to substitute the AFUDC Rate Reduction provision from a similar Kan- 
sas Stipulation and Agreement. KCPL agrees to [*22] a 2.50% or 250 basis point reduction in the equity portion of the 
AFUDC rate applicable to Iatan 2 from the effective date of the rates determined in the first rate case (anticipated to be 
January 1,2007) and in all subsequent calculation of AFUDC on Iatan 2 until the in-service date of Iatan 2. n3 

n3 On July 26, the Signatory Parties filed a Response to Order Directing Filing. That response memorialized 
KCPL's agreement to a 250 basis point reduction in the equity portion of AFUDC, and amended Section 
III.B.1.g. of the Stipulation and Agreement. 

OFFSYSTEM SALES 

costs will continue to be treated "above the line" for ratemaking purposes. KCPL will not propose any adjustment that 
would remove any portion of its off-system sales from its revenue requirement determination in any rate case. KCPL 
agrees that it will not argue that these revenues and associated expenses should be excluded from the ratemaking [*23] 
process. During the hearing, KCPL also stipulated that it would agree to this ratemaking treatment for off-system sales 
as long as the Iatan 2 costs were included in KCPL's rate base. (Tr. 1037-38). n4 

Under the terms of the Stipulation, KCPL agrees that off-system energy and capacity sales revenues and related 

n4 Also in their July 26 Response to Order Directing Filing, the Signatory Parties memorialized KCPL's agree- 
ment that all of its off-system sales would be used to establish Missouri jurisdictional rates as long as the related 
investments and expenses are considered in determining those rates, and amended Section III.B.1.j. of the Stipu- 
lation and Agreement. 

TRANSMISSION-RELATED REVENUES 
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KCPL agrees that transmission related revenues and related costs will continue to be treated "above the line" for 
ratemaking purposes. KCPL specifically agrees not to propose any adjustment that would remove any portion of its 
transmission related revenues from its revenue requirement determination in any rate case. It further agrees that it will 
not argue that these revenues and associated expenses should be excluded from the ratemaking [*24] process. 

PARTNERS" ISSUES 

According to the Stipulation, KCPL will consider Empire and Aquila preferred potential partners in the Iatan 2 
plant with at least a 30% combined share, so long as they can each demonstrate that they have a commercially feasible 
plan for meeting the necessary financial commitments by the later of August 1,2005, or such date that KCPL shall issue 
its request(s) for proposal(s) related to Iatan 2. Such a financing plan must not adversely affect KCPL's ability to finance 
its share of the Iatan 2 plant or to complete construction on the timeframe established in the Stipulation. 

plant's capacity, so long as it can demonstrate that it has a commercially feasible plan for meeting the necessary finan- 
cial commitments by the later of August 1,2005, or such date that KCPL shall issue its request(s) for proposal(s) related 
to Iatan 2. Such a financing plan must not adversely affect KCPL's ability to finance its share of the Iatan 2 plant or to 
complete construction on the timeframe established in the Stipulation. 

KCPL will also consider MJMEUC as a preferred potential partner in the Iatan 2 plant with at least 100 M W  of the 

AGREEMENT CONDITIONED ON APPROVAL [*25] BY KANSAS CORPORATION COMMESION 

The Stipulation is conditioned upon the Kansas Corporation Commission's approval of a Regulatory Plan that is 
substantially similar to the terms of the Missouri Experimental Regulatory Plan. KCPL will timely file with the Com- 
mission the Experimental Regulatory Plan that the KCC approves. Within seven (7) days after KCPL files the KCC 
approved Experimental Regulatory Plan, the Signatory Parties will indicate their disposition respecting the terms of the 
Experimental Regulatory Plan. KCPL agrees that it will offer to the Signatory Parties and accept comparable terms to 
those terms that the KCC approves. 

RELIANCE ON INFORMATION PROVIDED BY KCPL 

The Stipulation, at Section III.B.lO.c, page 53, addresses the effect of the Commission finding that (1) KCPL failed 
to provide the Signatory Parties with material and relevant information in its possession, or which should have been 
available to KCPL through reasonable investigation, or (2) KCPL misrepresented facts relevant to the Stipulation. 

Findings of Fact 

The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon 
the whole record, makes the [*a] following findings of fact. The Commission has considered the parties' positions and 
arguments. Failure to specifically address a piece of evidence, position, or argument does not mean that the Commission 
failed to consider it, but instead means that the omitted material was not dispositive of this decision. 

In making its Findings of Fact and Conclusions of Law, the Commission is mindful that it is required, after a hear- 
ing, to "make a report in writing in respect thereto, which shall state the conclusion of the commission, together with its 
decision, order or requirement in the premises." n5 Because Section 386.420 does not explain what constitutes adequate 
findings of fact, Missouri courts have turned to Section 536.090, which applies to "every decision and order in a con- 
tested case," to fill in the gaps of Section 386.420. n6 Section 536.090 provides, in pertinent part: 

Every decision and order in a contested case shall be in writing, and . . . the decision . . . shall include or 
be accompanied by findings of fact and [*27] conclusions of law. The findings of fact shall be stated 
separately from the conclusions of law and shall include a concise statement of the findings on which the 
agency bases its order. 

n5 Section 386.420.2, RSMo 2000. All further statutory references, unless otherwise specified, are to the Re- 
vised Statutes of Missouri (RSMo), revision of 2000. 
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n6 St. ex rel. Laclede Gas Co. v. Pub. Sen. Comm'n, 103 S.W.3d 813,816 (Mo. App., W.D. 2003); St. ex rel. 
Noranda Aluminum, Inc. v. Pub. Serv. Comm'n, 24 S.W.3d 243,245 (Mo. App., W.D. 2000). 

Missouri courts have not adopted a bright-line standard for determining the adequacy of findings of fact. n7 None- 
theless, the following formulation is often cited: 

The most reasonable and practical standard is to require that the findings of fact be sufficiently definite 
and certain or specific under the circumstances of the particular case to enable the court to review [*28] 
the decision intelligently and ascertain if the facts afford a reasonable basis for the order without resort- 
ing to the evidence. n8 

n7 Glasnapp v. State Banking Bd., 545 S.W.2d 382,387 (Mo. App. 1976). 
n8 Id. (quoting 2 Am.Jur.2d Administrative Law 0 455, at 268). 

Findings of fact are inadequate when they "leave the reviewing court to speculate as to what part of the evidence 
the [Commission] believed and found to be true and what part it rejected." n9 Findings of fact are also inadequate that 
"provide no insight into how controlling issues were resolved" or that are "completely conclusory." n10 With these 
points in mind, the Commission renders the following Findings of Fact. 

n9 St. ex rel. Int'l. Telecharge, lnc. v. Pub. Serv. Comm'n, 806 S.W.2d 680,684 (Mo. App., W.D. 1991) (quoting 
St. ex rel. Am. Tel. & Tel. Co. v. Pub. Sent. Comm'n, 701 S.W.2d 745,754 (Mo. App., W.D. 1985)). 

1*291 

n10 St. ex rel. Monsanto Co. v. Pub. Sent. Comm'n, 716 S.W.2d 791,795 (Mo. banc 1986) (relying on Sr. ex rel. 
Rice v. Pub. Sen. Comm'n, 359 Mo. 109,220 S.W.2d 61 (1949)). 

The Proposed Regulatory Plan is in the public interest 

tal Regulatory Plan embodied in the Stipufation is in the public interest. The Commission also finds that KCPL's Ex- 
perimental Regulatory Plan should include the construction of a coal-fired baseload plant at Iatan 2. 

The Commission agrees with Public Counsel witness Trippensee that the Stipulation strikes a reasonable and ap- 
propriate balance between the interests of customers and shareholders (Ex. 39, p. 24). Staff witness Wood confirmed 
Mr. Trippensee's analysis. Testifying about Iatan 2, Mr. Wood testified: "I believe it's needed and it is the most appro- 
priate resource addition given all the information available today to serve the growing load and provide for the lowest 
possible [*30] rates to customers." (Tr. 609). Staff witness Schallenberg was the primary facilitator for the negotiations 
of the Stipulation, and testified that he was involved in development of all of the provisions of the Stipulation. (Tr- 805). 
He testified that the Stipulation is in the public interest, and he recommended that the Commission approve its provi- 
sions. (Tr. 806,816). 

Based upon the testimony of KCPL witness John Grimwade (Ex. 37, p. 7), and Staff witnesses Mantle (Tr. 856), 
Wood (Tr. 602-04), Warren (Tr. 874,916) and Elliott (Tr. 920,923,94041,961), the Commission finds and concludes 
that there is a reasonably projected need for additional baseload capacity in the year 2010. Mr. Grimwade's testimony 
demonstrated that with no changes to existing generation and no additional demand side management, based on a 12% 
capacity margin and a projected peak load of 3,959 MW, KCPL will have a capacity shortfa11 of 431 MW in 2010. (Ex. 

Based upon the competent and substantial evidence on the whole record, the Commission finds that the Experimen- 
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No. 37, p- 7). His analysis demonstrates that under base case assumptions that the Commission finds to be reasonable, 
the addition of a 500 MW share of a pulverized coal-fired generating unit resulted in the lowest Present Value of Reve- 
nue Requirements, [*31] and that the optimal timing of this addition would be during the 2010 to 2012 time frame. 
(EX. NO. 37, pp. 8-10). 

Without repeating evidence summarized above, the Commission finds that Staff supported KCPL's position (as did 
all other Signatory Parties) that there is a need for coal-fired capacity on the KCPL system. Mr. Wood testified that 
KCF'L's 500 M W  share of Iatan 2 is appropriate to meet this need for its baseload generation (Tr. 600), particularly 
given the increase in the price of natural gas and the need for low-cost coal generation (Tr. 602-03). Based upon the 
Staff's review of KCPL's needs, additional baseload as proposed in the Stipulation is warranted. (Tr. 604). 

ness Byron Combs. (Tr. 593). Mr. Combs claimed that KCPL does not need to build Iatan 2 for baseload, but instead 
that KCPL wants to build it to make off-system sales. (Kansas City Public Hearing Exhibit No. 3). As correctly ana- 
lyzed, the US. Energy Information Administration and FERC data supported Mr. Wood's conclusion that during the 
times Mr. Combs analyzed, KCPL was a net purchaser of power at [*32] times. Mr. Wood further concluded: "In look- 
ing at their current position, growth rates and where they are anticipated to be in the time frame this unit (Iatan 2) could 
be built, a unit of this size appears to be appropriate. In fact between now and when that unit would come on, there will 
likely be some short-term provisions that need to be made in order to have the capacity to serve the obligations required 
by SPP in that time frame." (Tr. 600). Further, Mr. Wood testified that "(i)n the end, those revenues brought in through 
(the) off-system sales provide for an offset in operating expenses and can end up resulting in lower rates to customers." 
(Tr. 600). 

in Exhibit No. 43, excerpts from a strategic planning forecast of both peak demand and energy. nl1 This exhibit shows 
that for the next five years KCPL expects 2.4% peak load growth, with an overall growth rate from 2004 to 2014 of 
1.9%. (Tr. 638-39). KCPL also assessed the energy needs of its customers for 2004-2014, and concluded that its cus- 
tomers' overall energy demand would grow at an annual rate of 2.1 %. (Tr. 63940). [*33] Mr. Grimwade stated that 
this analysis was based upon a 25-year history of company experience, and was weather normalized. Id. 

Mr. Wood also explained the inaccuracies in the analysis provided at the Kansas City local public hearing by Wit- 

Mr. Wood's testimony was consistent with Mr. Grimwade's testimony. Mr. Grimwade summarized KCPL's position 

nl1 Exhibit No. 43 is comprised of two pages. The first page of Exhibit No. 43 and page 15 of Exhibit No. 50 
are identical except for the page numbers. The second page of Exhibit No. 43 and page 16 of Exhibit No. 50 are 
identical except for the page numbers. 

Wind generation and energy efficiency are an important part of a comprehensive and balanced resource plan. But 
the Commission finds and concludes that wind generation alone, energy efficiency alone, or a combination of both, 
cannot meet KCPL's customers' needs for additional baseload capacity during the term of the Experimental Regulatory 
Plan. 

Sierra Club's witness Troy Helming advocated wind. Yet during the hearing, he admitted that KCPL should not 
build the 1600 megawatt wind farm that he once believed it should build. (Ex. 6, Tr. 255-56). Mr. Helming stated that 
wind is intermittent and that as a generation source, wind has its [*MI own set of interconnection, transmission over- 
load and aesthetics issues. (Tr. 257-62). What is more, Sierra Club's other witness, Ned Ford, does not approve of wind 
as a peaking source, much less a baseload source. (Tr. 400-402). Tbe Commission finds and concludes that Concerned 
Citizens of Platte County's and Sierra's Club's evidence concerning wind generation is contradictory and unconvincing. 

Concerning energy efficiency, Staff witness MantIe, who was Staffs facilitator for demand management in KCPL's 
workshop process, testified that, in her opinion, demand response and energy efficiency programs could not reduce the 
load growth to the point that Iatan 2 would not be needed in 2010. (Tr. 850,856). Sierra Club witness Ford testified that 
KCPL could avoid building latan 2 simply by implementing energy efficiency programs. (Tr. 326-28). But Mr. Ford 
concluded as much without attending the KCPL workshops (Tr. 408), without looking at KCPL's confidential informa- 
tion regarding load forecasting and integrated resource plans (Tr. 41 l), without talking to KCPL personnel (Tr. 416), or 
without discussing with the signatory parties the reasons that they entered into the Stipulation and Agreement. [+35] 
(Tr. 41 I). Thus the Commission finds that Mr. Ford's testimony is less credible than Ms. Mantle's. 
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While Concerned Citizens of Platte County and Sierra Club argued that KCPL should pursue IGCC (integrated 
gasification combined cycle) technology, the Commission finds and concludes that the competent and substantial evi- 
dence respecting IGCC technology does not support a large-scale project comparable to Iatan 2. Sierra Club's witness 
Ford agreed with KCPL's view that IGCC plants "are new and unproven." (Tr. 328). He did not propose that KCPL con- 
struct such a plant. (Tr. 328,383). Sierra Club's witness Helming testified that he was not familiar with the technology 
that KCPL proposed to use at Iatan 2 and could not express any opinion on the technology that should be employed 
there. "I'm a wind guy, not a thermal plant guy." (Tr. 263). He noted that the largest IGCC plant in operation today was 
the 250 MW plant operated by Tampa Electric. (Tr. 277). 

Mr. Hale from MDNR testified that IGCC units are only being proposed in the neighborhood of 300 MWs,  are 
"considerably more expensive at this time to build," and have reliability and availability issues that prevent them from 
serving as baseload [*3q units. (Tr. 709). KCPL Exhibit No. 41 summarizes the state of IGCC technology and con- 
cludes that when IGCC emissions are compared with those of a super-critical pulverized coal plant, such as planned for 
Iatan 2, the results are comparable. See Ex. No. 41 at B7. Considering the significant cost and reliability risks associated 
with developing IGCC technology on a large scale basis, the Commission finds and concludes that the use of the super- 
critical pulverized coal technology at Iatan 2 is the appropriate choice at this time. 

As Mr. Grimwade noted, IGCC, while promising for future development, has not progressed to the point it would 
be a viable option for consideration for addressing near term baseload requirements. (Ex. No. 37, p. 14). The Commis- 
sion therefore finds Mr. Helming's recommendation that KCPL should build between 1200 MW to 1600 MWs of IGCC 
units is not reasonable or persuasive. 

As Mr. Grimwade's testimony pointed out, the addition of a coal-fired plant was particularly favorable for the 
KCPL system, assuming high gas price assumptions (Ex. 37, p.9). With the recent dramatic rise in natural gas prices, 
the Commission finds and concludes that heavy reliance on additional [*37] natural gas-fired combustion turbines or 
natural gas combined cycle units would not appear to be an optimal strategy at this time. 

The Proposed Regulatory Plan should result in lower rates 

The Commission finds that the proposed Experimental Regulatory Plan provides a framework that should lead to 
reasonable rates during the expected 5-year duration of the construction period for the projects included in the Experi- 
mental Regulatory Plan. The Commission also agrees with Mr. Schallenberg and Mr. Trippensee that the Stipulation 
contains provisions that facilitate lower rates for customers in the future that would not exist absent this Stipulation (Ex. 
39, pp. 5-8; Tr. 81 1-812). 

The method the signatory parties used to get those lower future rates is additional amortization. KCPL witness 
Giles testified that the amortization will result in an offset to rate base, which will result in lower rates. (Ex. 1, p- 17). 
Public Counsel witness Trippensee explained how an increase in amortization expense, rather than an increase in eam- 
ings, would result in lower rates: 

put, utilities [*38] pay 
The reason for the higher rates would be the income taxes associated with receiving a dollar of earnings. Simply 

income taxes only on their earnings. Therefore, to receive a $ 1-00 of earnings, a utility must receive ap- 
proximately $1.62 of revenue from the customer. The amortization procedure included in this Agree- 
ment anticipates that amortization expense (the accelerated recovery of past capital investments of the 
company) will be offset in the income tax calculation by the depreciation expense associated with the 
new investment. This will reduce or eliminate the 62 cents that must be recovered from the customer to 
provide a $ 1  .OO of cash flow to the Company during the construction phase. (Ex. 39, p.11) 

Specifically, the Commission finds and concludes that this Stipulation provides for lower capitalized facilities costs 
during the period of construction, and therefore will result in a lower future rate base upon which customers must pay a 
return of and on. In particular, the Commission finds that the use of additional amortizations as proposed by the Signa- 
tory Parties to maintain the investment grade ratings of KCPL during the term of the Experimental Regulatory Plan is in 
the public interest, and will result in lower rates to consumers over the long term. In addition, KCPL's agreement [*39] 
to reduce its AFUDC rate on Iatan 2 by 250 basis points will reduce the overall cost of construction of Iatan 2, and will 
therefore promote the public interest. 



Page I2  
2005 Mo. PSC LEXIS 1025, *; 242 P.U.R.4th 492 

The Commission finds that the treatment of off-system sales is an important part of its conclusion that the Proposed 

"KCPL agrees that off-system energy and capacity sales revenues and related costs will continue to 

Regulatory Plan is in the public interest. The signatory parties' recommendation states as follows: 

be treated above the line for ratemaking purposes. KCPL specifically agrees not to propose any adjust- 
ment that would remove any portion of its off-system sales from its revenue requirement in any rate case, 
and KCPL agrees that it will not argue that these revenues and associated expenses should be excluded 
from the ratemaking process. KCPL agrees that all of its off-system energy and capacity sales revenue 
will continue to be used to establish Missouri jurisdictional rates as long as the related investments and 
expenses are Considered in the determination of Missouri jurisdictional rates." (Signatory Parties' Re- 
sponse to Order Directing Filing, July 25,2005) (amending Section III.B. 1 .j. of the Stipulation and [*40] 
Agreement) 

Based upon the testimony of KCPL witnesses Giles and Cline, the Commission finds and concludes that the Stipu- 
lation should also positively affect KCPL's credit ratings (Ex. 1, pp. 16-18; Ex. 36, pp- 2-5). Thus, KCPL should have 
lower debt costs that it will pass on to consumers in the form of lower future rates. The Commission also concludes, 
based upon the testimony of KCPL witnesses Giles and Cline, Public Counsel witness Trippensee, and Staff witness 
Schallenberg, that it is reasonable and appropriate to adopt regulatory policies, including the use of the additional amor- 
tization provision contained in the Stipulation, that are designed to give KCPL the opportunity to maintain its invest- 
ment grade ratings during the term of the Experimental Regulatory Plan, based on the conditions set out in the Experi- 
mental Regulatory Plan regarding KCPL's necessary conduct. 

Other Findings of Fact 

Based upon the competent and substantial evidence in the whole record, the Commission finds and concludes that 
KCPL's Experimental Regulatory Plan should include the construction of Iatan 2, as proposed by the Stipulation. The 
Commission further finds and concludes that competent and [*41] substantial evidence supports the Signatory Parties' 
position that "under the unique circumstances respecting KCPL, the capital investment package described in Section 
J.II.B.4 and the customer programs described in Section IIIB.5 constitute major elements of a reasonable and adequate 
resource plan at the time the Signatory Parties entered into this Agreement." (Stipulation, pp. 6-7). 

The Commission further finds and concludes that the competent and substantial evidence in the whole record sup- 
ports the approval of the additional provisions of the Stipulation, including the following specific approvals: (1) KCPL 
is authorized to manage its SO[;?] emission allowance inventory, including the sales of such allowances, as detailed in 
Section m.B.1.d (Stipulation, pp. 8-10); (2) KCPL is authorized to establish a regulatory asset or liability on KCPL's 
books related to FAS 87 pension expense, as detailed in Section m.B.1.e (Stipulation, pp. 10-15); (3) KCPL is author- 
ized to reduce its AFLTDC rate in the equity portion of the AFUDC rate by 250 basis points applicable to Iatan 2, as de- 
tailed in Section III.B.1.g and modified by agreement of the Signatory Parties; (4) KCPL is authorized to [*42] record 
additional amortization expense in the amount of $10.3 million on an annual Missouri jurisdictional basis beginning 
with the effective date of the Stipulation until the effective date of the tariffs resulting from Rate Filing # 1, as detailed 
in Section III.B.3.a of the Stipulation (Stipulation, p- 18); (5) KCPL is authorized to begin recording depreciation ex- 
pense for the Wolf Creek Nuclear Generating Station based upon a 60-year life span, and KCPL is authorized to use 
depreciation rates for the various nuclear plant accounts, as detailed in Section 1II.B. 1 .n (Stipulation, p. 24); (6) KCPL 
is authorized to depreciate wind assets over a 20-year life and use depreciation rates for wind assets, as detailed in Sec- 
tion III.B.3.k (Stipulation, p. 23); and (7) KCPL is authorized to accumulate the Demand Response, Efficiency and Af- 
fordability Program costs in regulatory asset accounts as the costs are incurred, and Bmortize those costs as detailed in 
Section III.B.5 (Stipulation, pp. 46-49). 

CONCLUSIONS OF LAW 
1 Based upon the competent and substantial evidence in the. whole record, the Commission finds and concludes 

that the Proposed Regulatory Plan promotes safe and adequate [*43] service since it establishes a framework for sub- 
stantial investments into the infrastructure necessary for KCPL to provide safe and adequate service in the future. 

2. The Commission finds and concludes that the Experimental Regulatory Plan does not make or grant any undue 
or unreasonable preference, advantage, prejudice or disadvantage in KCPL's provision of service now, or in the future, 
because the Commission is not engaging in any setting of rates now, and in the future, the Commission will be called 
upon to establish just, reasonable, and nondiscriminatory rates only within the context of ratemaking proceedings. 
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3. The Commission finds and concludes that the Proposed Regulatory Plan is in the public interest and is firmly 
supported by the competent and substantial evidence on the whole record, and that the Stipulation embodied in that RQ- 
posed Regulatory Plan is lawful in that it promotes "safe and adequate" service and facilities, in a "just and reasonable" 
manner. See Section 393.130.1. Such a determination meets the requirements of law that call for Commission decisions 
to be lawful, to be supported by competent and substantial [*44] evidence upon the whole record, and not be arbitrary, 
capricious or unreasonable. See Section 386.510 ("lawful" and "reasonable" requirements). Given the wide latitude that 
the Commission possesses in authorizing experimental reguIatory plans, the Commission finds and concludes that the 
approval of the Stipulation does not constitute an abuse of discretion. 

4. The Commission finds and concludes that the Signatory Parties have properly invoked the jurisdiction of the 
Commission. KCPL's request, joined by the Signatory Parties, that the Commission approve the Stipulation has properly 
invoked the basic jurisdiction of the Commission. Under Section 386.250(1), the Commission's authority extends to the 
manufacture, sale or distribution of electricity, and to "corporations owning, leasing, operating or controlling the same." 
Section 386.250(7) provides for the broad exercise of this jurisdiction "to such other and additional matters and things, 
and in such further respects as may herein appear, either expressly or impliedly." See Section 386.040 [*45l . The pro- 
visions of the Public Service Commission Law "shall be 1iberaIly construed with a view to the public welfare, efficient 
facilities and substantial justice between patrons and public utilities." Section 386.610. 

The Experimental Regulatory Plan addresses a multitude of resource adequacy issues. Given KCPL's obligation to 
"furnish and provide such service instrumentalities and facilities as shall be safe and adequate and in all respects just 
and reasonable" under Section 393.130. I,  KCPL and the other signatory parties have invoked the Commission's juris- 
diction plainly. 

The Commission's exercise of jurisdiction is also consistent with its general powers under Section 393.140. Section 
393.140(3) gives the Commission authority to investigate "on its own motion" "plants and methods employed in manu- 
facturing, delivering and supplying electricity." Furthermore, Section 393.140(5) gives the Commission the ability to 
"prescribe the safe, efficient and adequate property, equipment and [*a] appliances thereof." Because the Cornis- 
sion has the power on its own motion to engage in such regulatory oversight, it follows that Commissioners may exam- 
ine a Stipulation dealing with all these issues and approve it in a formal proceeding initiated by the filing of the Stipula- 
tion. 

Furthermore, the authority of this Commission to approve an experimental rate plan is well within its powers. n12 
Indeed, the Court of Appeals has characterized the Union Electric experimental alternative regulation plan "not as an 
abdication of the Commission's responsibility to regulate, but as embodiment of it. It was an attempt to streamline the 
rate monitoring process and provided a means to resolve issues in lieu of the formal complaint process." n13 Like the 
experimental plans approved by the Commission for Union Electric in 1995 and 1997, this Stipulation contemplates 
"extensive and continuous monitoring and embrace[s] the recognition that not all items [can] be anticipated and ad- 
dressed. . . ." n14 Other jurisdictional and ratemaking principles remain completely intact in this Stipulation. 

0 

n12 See Union Electric Co. v. PSC, 136 S.W.3d 146, 149,152 (Mo. App. W.D. 2004). 
1*471 

n13 Id. at 152. 
n14 Id. See also State ex rel. Laclede Cas Co. v. PSC, 535 S.W.2d at 567, n.1 (noting the Missouri Supreme 
Court "has long held" that the Commission has the power to grant interim test or experimental rates "as a matter 
of necessary implication from practical necessity"). 

Commission Rule 4 CSR 240-2.1 15 allows parties to file a stipulation and agreement to resolve a contested case. 
Nothing in statutes, case law or Commission rule prohibits parties from submitting a stipulation arising from other pro- 
ceedings. To conclude that a pre-existing contested case is a prerequisite to a resolution of serious and well-known is- 
sues would be contrary to the regulation's purpose itself of promoting settlements, n15 as well as contrary to Missouri 
law which permits settlements in other contexts shortly after the filing of an action. n16 Numerous proceedings before 
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the Commission have been initiated by the filing of a stipulation and agreement, or other motion to open an investiga- e 
tory [*&I docket rather than a formal Application. n17 

n15 Section 536.060, RSMo. 
n16 See Section 416.061.4 (consent judgments or decrees brought by Attorney General). 
n l  I See e.g., In re Stipulation and Agreement Reducing the Annual Missouri Retail Electric Revenues of Kansas 
Cify Power & Light Company, Order Denying Intervention And Approving Stipulation And Agreement, Case 
No. ER-99-313,8 MoP.S.C.3d 1 13 (1999); In re Customer Class Cost of Service and Comprehensive Rate De- 
sign Investigation of Kansas City Power & Light Company, Order Approving Stipulation and Agreement, Case 
No. EO-94-199,5 Mo.P.S.C.3d 76 (1996); In re Commission Inquiry Info Retail Electric Competition, Order Es- 
tablishing Task Force, Case No. EW-97-245,6 Mo.P.S.C.3d 302 (1997). 

The Commission has the power to waive any of its rules of practice and procedure for [*49] good cause under 4 
CSR 240-2.015. The parties' unprecedented efforts to timely address the multitude of complex issues respecting KCPL's 
resource needs in in Case No. EW-2004-0596, and the agreement upon the comprehensive framework embodied in the 
Stipulation, are good cause. To the extent that the Commission's rules require formal application, the Commission 
waives those rules. 

5. The Stipulation Creates Obligations for the Signatories, not the Commission. 

The Stipulation is a contract among the Signatory Parties, who will be obligated to carry out its terms if approved by the 
Commission. n18 However, the Commission's approval will not make it a party to the contract. n19 The Stipulation 
expressly provides that it "does not constitute a &tract with the Commission," whose regulatory powers re-main fully 
intact. n20 It is, therefore, consistent with Missouri law. n21 ? 

n18 See Stipulation, Section m.B.1O.f at 53. 
n19 Id., Section III.B.1O.g at 53-54. 
n20 Id. 
n21 See State ex rel. Chicago, Rock Island & Pacijk R. R. v. PSC, 3 12 S.W.2d 79 1,796 (Mo. 1958); Union Elec. 
Co. v. PSC, 136 S.W.2d 146,152 (Mo. App. W.D. 2004). 

[*SO1 
Approval of the Stipulation, however, does include Commission approval of the following items: (1) KCPL is au- 

thorized to manage its SO[2] emission allowance inventory, including the sales of such allowances, as detailed in Sec- 
tion III-B. 1 .d (Stipulation, pp. 8-10); (2) KCPL is authorized to establish a regulatory asset or liability on its books re- 
lated to FAS 87 pension expense, as detailed in Section III.B.1 .e (Stipulation, pp. 10-15); (3) KCPL is authorized to 
reduce its AFUDC rate in the equity portion of the AFUDC rate by 250 basis points applicable to Iatan 2, as detailed in 
Section III.B.1 .g and modified by agreement of the Signatory Parties; (4) KCPL is authorized to record additional amor- 
tization expense in the amount of $10.3 million on an annual Missouri jurisdictional basis beginning with the effective 
date of the Agreement until the effective date of the tariffs resulting from Rate Filing # 1, as detailed in Section IlI.B.3.a 
of the Stipulation (Stipulation, p- 18); (5) KCPL is authorized to begin recording depreciation expense for the Wolf 
Creek Nuclear Generating Station based upon a 60-year life span, and KCPL is authorized to use depreciation rates for 
the various [*51] nuclear plant accounts, as detailed in Section IU.B.1 .n (Stipulation, p. 24); (6) KCPL is authorized to 
depreciate wind assets over a 20 year life and use depreciation rates for wind assets, as detailed in Section III.B.3.k 
(Stipulation, p- 23); and (7) KCPL is authorized to accumulate the Demand Response, Efficiency and Affordability Pro- 
gram costs in regulatory asset accounts as the costs are incurred, and amortize those costs as detailed in Section III.B.5 
(Stipulation, pp. 46-49). 

6. The Commission finds and concludes that the Experimental Regulatory Plan does not violate the "fully opera- 
tional and used for service" standard of Section 393.135 with regard to any of the infrastructure contemplated in the 
Experimental Regulatory Plan. A strict set of In-Service Criteria is contained in Appendix H to the Stipulation, which 
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applies to all of KCPL's units. KCPL, Staff and Public Counsel have further agreed to develop in-service criteria for 
emissions equipment to be constructed on KCPL's coal units. n22 The provisions relating to current and additional am- 
ortizations are based on KCPL's current operations, not future projected events. n23 Such [*52] amortizations will be 
managed to maintain KCPL's financial integrity, in a manner similar to tax normalization and accelerated depreciation 
that the courts have been found to be proper ratemaking tools. n24 When the amortizations are considered in future rate 
cases, any party may request that an amortization be directed toward specific plant accounts or that changes be made in 
depreciation rates based upon future depreciation studies. n25 

n22 See Stipulation, Section III.B.l.1 at 23. 
n23 Id., Section IJI.B.1 .i at 19-21. 
n24 State ex rel. Utility Consumers Council of Missouri, Inc. v. PSC, 606 S.W.2d 222,224-26 (Mo. App. W.D. 
198O)(approVing Commission's use of the normalization of taxes which provided utility with substantial tax 
benefits of accelerated depreciation). 
n25 See Stipulation, Section III.B.3.a(iv) at 32. 

The Commission approved a similar $3.5 million amortization in In re Customer Class Cost of Service and Com- 
prehensive Rate Design Investigation [*53] of Kansas City Power & Light Company, Order Approving Stipulation 
and Agreement, Case No. EO-94-199,5 Mo.P.S.C.3d 76 (1996), and subsequently extended in In re Stipulation and 
Agreement Reducing the Annual Missouri Retail Electric Revenues of Kansas City Power & Light Company, Order De- 
nying Intervention And Approving Stipulation And Agreement, Case No. ER-99-313,8 Mo.P.S.C.3d l 13 (1999). The 
Commission finds and concludes that continued use of such amortizations, as discussed in the Stipulation, is reasonable, 
lawful, and otherwise in the public interest. 

7. The Commission finds and concludes that the Stipulation contains nothing which commits the Commission, a 
non-signatory party or even a Signatory Party to a preapproval of rates. Indeed, the Signatory Parties retain the right to 
monitor the prudence of KCPL's actions in carrying out the investments called for by the Experimental Regulatory Plan, 
and to challenge any conduct they believe is imprudent. 

The Signatory P d e s  agree that the elements of the Stipulation that call for a coal-fired plant, wind generation, new 
environmental controls, and the Demand Response, [*54] Efficiency and Affordability programs are "a reasonable and 
adequate resource plan." n26 However, the manner in which KCPL implements each of these investments is subject to 
scrutiny during the construction process by Staff, Public Counsel and others. n27 The Stipulation does not limit any 
Signatory Party's ability to challenge KCPL when it proposes to recover its costs in future rate cases. n28 However, the 
Signatory Parties have agreed not to argue that the proposed investments were not necessary or timely, or that alterna- 
tive technologies or fuels should have been used, so long as KCPL implements the Resource Plan and the continuous 
monitoring of the Resource Plan in accordance with the Stipulation's provisions. n29 The Commission's approval of 
these elements of the Experimental Regulatory Plan would be consistent with its finding in In re Missouri-American 
Water Co. n30 

n26 See Stipulation, Section III.B.1.a at 6-7. 
n27 Id., Section III.B.l .o at 24-25; III.B.4-.5 at 44-49. 
n28 Id., Section III.B.3.a(iii) at 3 1. 
n29 Id. 
n30 Case No. WA-9746 (Mo. P.S.C. 1997)("The Commission will make no finding regarding the prudence of 
the actual costs incurred and the management of construction of the proposed project- However, based on the ex- 
tensive evidence presented, the Commission finds that the proposed project, consisting of the facilities for a new 
groundwater source of supply and treatment at a remote site, is a reasonable alternative." (slip opinion, pp- 10- 
11 ; see also In re Missouri-American Water Co., Case No. WR-2000-281,9 Mo.P.S.C.3d 254,280 (Mo. P.S.C. 
2000). 
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8. The Commission finds and concludes that the approval of the Stipulation will not inject it into managing KCPL. 
The standard fiequently cited in Missouri case law is that the Commission has no authority to take over the general 
management of any utility or to dictate the manner in which the company shall conduct its business. n3 1 The Stipula- 
tion, in contrast, calIs for the Commission to approve an Experimental Regulatory Plan. By approving the Stipulation, 
the Commission is permitting KCPL's management to cany out its resource and financial plans, and to use its best 
judgment in implementing them within the bounds of reasonable and lawful oversight. 

n3 1 See State ex rel. Loclede Gas Co. v. PSC, 600 S.W.2d 222,228 (Mo. 1980); State ex rel. PSC v. Bonucker, 
906 S.W.2d 896,899 (Mo. App. S.D. 1995). 

As such, it is similar to the Commission's action in finding that a water utility's plan to build a new treatment plant 
was "a reasonable alternative'' when [*56] it granted that utility a certificate of convenience and necessity for that pur- 
pose, and when it approved the utility's financial plan to support that construction as "reasonable and not detrimental to 
the public interest. n32 

n32 In re Missouri-American Water Co., Case No. WA-97-46 (Mo. P.S.C. 1997) (slip op. at 10-1 l)("The Com- 
mission will approve the financial transaction and form of the lease agreement but defer to a future rate proceed- 
ing any finding regarding the prudence of the transaction, its costs and the specific contents of the lease agree- 
ment."). Accord, Union Elec. Co. v. PSC, 136 S.W.3d 146,149-52 (Mo. App. W.D. 2004)(Commission approval 
of experimental regulatory plan). * 

9. The Commission finds and concludes that KCPL has not violated Commission Rule 4 CSR 240-22.050(2)(C). 1, 

In their Prehearing Brief, SUCCPC made the following allegation: 

KCPL violated 4 CSR 240-22.050(2)(C) [*57] by failing to look at the amount of capacity avoidance 
needed to defer Iatan 2 for a whole year as an alternative for a whole year. Had KCPL conducted the 
requisite look it would have seen that the construction of Iatan 2 could be avoided. (SUCCPC Prehear- 
ing Brief, p. 3) 

After having reviewed the legal arguments on this issue, the Commission concludes that this allegation is in error. 
n33 SC/CCPC has failed to fully understand the purpose and application of 4 CSR 240-22.050(2). According to Public 
Counsel witness Ryan Kind, the purpose of this regulation pertains to the calculation of the public utility's "avoided 
cost," and not an affirmative requirement to propose a plan to defer the construction of Iatan 2 by one year, as con- 
tended by SC/CCPC. (Tr. 797). 

n33 In its May 6,2005 Order Establishing Procedural Schedule, the Commission stated that any issue not con- 
tained in the List of Issues that Staff was required to file would be viewed as uncontested and not requiring the 
Commission's resolution. The Commission notes that Staff did not list a potential Chapter 22 violation as an is- 
sue in its May 3 1 List of Issues. More telling, the Commission notes that Concerned Citizens of Platte County 
and Sierra Club also did not mention an alleged Chapter 22 violation in its June 2 Statement of Position, and 
only mentioned it for the first time in its June 15 prehearing brief. The Commission will, nonetheless, review 
CCPC/SC's argument gratis. 

[*581 
A review of the purpose statement of 4 CSR 240-22.050 confrms this conclusion: 
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PURPOSE: This rule specifies the methods by which end-use measures and demand-side programs shall 
be dateloped and screened for  cost-&ectiveness . . . 

In addition, subsection ( 2 x 0  specifically states: "Avoided costs shall be calculated as the difference in costs associated 
with a specified decrement in load large enough to delay the on-line date of the new capacity additions by at least one 
(1) year." (Emphasis added). SUCCPC misunderstand this regulation. 

During cross-examination of the SUCCPC witness Ned Ford, it also became apparent that he was totally unaware 
that KCPL and other utilities had obtained a variance from compliance respecting the formal provisions of Chapter 22, 
including 4 CSR 240-22.050(2)(C). 1134 As a result, the Commission concludes that KCPL was not required to comply 
with the formal rules of Chapter 22 during the term of the variance granted in Case Nos. EO-97-522 and EO-99-544. 
n35 

n34 (Tr. 372,426-27). (Ex. No. 30, Order Approving Joint Agreement, In re Application of Kansas City Power 
& Light Company's Electric Resource Pian, pursuant to 4 CSR 240-22, and its request for extension of time to 
file ERP, Case No. EO-97-522 (July 18,1997)); and (Ex. No. 31, Order Granting Joint Motion For Variance, In 
re Application of St. Joseph Light CG Power Company, The Empire District Electric Company, AmerenUE, Kan- 
sas City Power & Light Company, and Utilicorp United Inc. a l a  Missouri Public Service Company for a Vari- 
ance from the Provisions of 4 CSR 240-22, Case NO. EO-99-544 (May 20,1999)). 

[*W 

n35 In addition, Section 386.550 RSMo prevents CCPClSC from collaterally attacking those orders. 

For the reasons stated herein, the Commission finds and concludes that SC/CCPC's assertion that KCPL has v i e  

10. The Commission finds and concludes that the Commission has conducted a full, fair and meaningful hearing to 

lated 4 CSR 240-22.050(2)(C) is incorrect 

consider the evidence and arguments of all parties, including SC/CCPC. The Commission finds and concludes that all 
parties have been afforded due process of law, and the Commission has fully and carefully considered the competent 
and substantial evidence in the whole record. The Commission has put no limitations on the evidentiary proceedings in 
the instant case. In fact, the Commission is considering this case on a schedule which SUCCPC agreed to, and when the 
SC/CCPC requested additional time to prepare for the evidentiary hearings, the Commission granted the request of 
SUCCPC. The Commission also accorded each party an opportunity to submit a post-hearing [*60] brief, as well as a 
pre-hearing brief. 

1 1. Based upon the competent and substantial evidence on the whole record, the Commission finds and concludes 
that the Stipulation filed on March 28,2005, is in the public interest, and that the Commission should approve it. The 
Commission finds and concludes that the Stipulation's Experimental Regulatory Plan is a comprehensive Framework 
that appropriately addresses the need for a cost-based but diverse resource adequacy program. Combining the best ele- 
ments of proven and latest technology, coal-fired generation, environmental controls, renewable wind energy, and af- 
fordability, demand response and efficiency programs, the Experimental Regulatory Plan offers a reasonable proposal 
for safe and adequate service well into the future. 

From a financial perspective, the Commission finds and concludes that the Stipulation adheres to traditional rate- 
making principles. It calls for a maximum of four separate rate cases (Stipulation, Section IIIB-3 at 29-44), a Class Cost 
of Service Study (Stipulation, Section LII.B.3.a(vii) at 33), and continuous monitoring of KCPL's Resource Plan and of 
the construction process respecting Iatan 2 and the Iatan 1 and [*61] LaCygne 1 environmental enhancements. (Stipula- 
tion, Section III.B.1.q at 28). 

at an investment grade rating. (stipulation, Section III.B.1 .i at 18-22). The Stipulation provides that KCPL must take 
The Signatory Parties have acknowledged that financial ratios play a role in a utility's ability to maintain its bonds 
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prudent and reasonable steps to maintain its investment grade rating and must continue to manage costs, improve pro- 
ductivity and preserve service quality during the Experimental Regulatory Plan. (Id. at 19). Moreover, the Signatory 
Parties have agreed to support adding amortization amounts to KCPL's cost of service in rate cases when the projected 
cash Bows resulting from KCPL's Missouri jurisdictional operations, as determined by the Commission, fail to meet or 
exceed that portion of the lower end of the top third of the BBB range shown in Appendix E; for reasons other than a 
failure to adhere to the conditions set out in the Stipulation regarding KCPL's necessary conduct. (Id. at 20). The Com- 
mission finds and concludes that these agreements are in the public inkrest and should be approved. 

CONCLUSION 

Based upon the competent and substantial evidence in [*62] the record in this case, the Commission finds and con- 
cludes that the KCPL Experimental Regulatory Plan encompassed in the Stipulation is in the public interest and is 
hereby approved. 

IT IS THEREFORE ORDERED: 

1. That the Proposed Expenmental Regulatory Plan embodied in the Stipulation and Agreement filed in this case on 

2. That the signatory parties shall abide by all of the terms and requirements in the March 28,2005 Stipulation and 

3. That this case shall remain open for the Signatory Parties to report to the Commission after the Kansas Corpora- 

4. That all pending motions are denied as moot 

5. That this Report and Order shall become effective on August 7,2005. 

BY THE COMMISSION 

March 28,2005, as amended on July 26,2005, is approved. 

Agreement. 

tion Commission issues its decision regarding Kansas City Power & Light Company's Experimental Regulatory Plan. 

Davis, Chm., Murray, Clayton and Appling, CC., concur; Gaw, C., concurs, with concurring opinion to follow; all cer- 
tify compliance with the provisions of Section 536.080, RSMo 2000. 

Dated at Jefferson City, Missouri, on this 28th day of July, 2005. 
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ALABAMA P O m R  COMPANY, Petitioner 
Re: Revised Rate ECR Factor 

Docket No. 18148 

Alabama Public Service Commission 

2005 Ala. PUC LEXIS 442 

December 15,2005 

PANEL: [*1] Jim Sullivan, President; Jan Cook, Commissioner; George C. Wallace, Jr., Commissioner 

OPINION: ORDER 

I. Introduction and Background 

On October 19.2005, Alabama Power Company ("the Company" or "Alabama Power") filed with the Commission, 
pursuant to Rate ECR (Energy Cost Recovery) and Alabama Code 0 8 37-1-80 and 37-1-81, a proposed new ECR Fac- 
tor (the "filing"). Consistent with the procedures set forth in Rate ECR, the Company included the supporting testimony 
of Mr. Larry R. White, who is its Director of Forecast and Resource Planning. In the filing, the Company calculated the 
ECR Factor provided for by the rate and also included a smaller interim factor that the Company proposes be placed in 
effect for a twelve-month period. For the reasons set forth herein and consistent with the terms of Rate ECR, the Com- 
mission is allowing the Company's submittal, as modified by the staff, to take effect as of the date of this Order. 

Subsequent to the filing, the Commission issued a Scheduling Notice on October 20,2005 ("Scheduling Notice") 
which established (among other things) that the hearing provided for [*2] by Rate ECR would be convened on Novem- 
ber 8,2005 and the deadline for interventions in the proceeding and any associated testimony would be November 3, 
2005. On November 3,2005, a timely notice of intervention was submitted by the Office of the Attorney General ("At- 
torney General's Office"), acting pursuant to Atabama Code 6 37-1-16. The Attorney General's Office stated in its no- 
tice that it was intervening "to ensure that any rate increases are fair and equitable to the consumer." On that same date 
an industrial customer of the Company, SMI Steel -- Alabama ("SMI Steel"), filed a timely petition to intervene. With 
its intervention, SMI Steel included the testimony of its witness, Dr. Dennis W. Coins of the Potomac Management 
Group -- an economics and management consulting firm. SMI Steel also submitted an application for its counsel, 
Damon E. Xenopoulos, to appear pro hac vice in this proceeding, which was later approved by order issued November 
7,2005. No other persons or entities sought to intervene in the proceeding. In accordance with the Scheduling Notice 
and the provisions of Rate ECR, the public hearing was convened in the [*3] Commission's hearing room on November 
8,2005. 

II. Overview of Rate ECR 

Rate ECR was established by the Commission to provide for the recovery of certain defined energy costs incurred 
by the Company in connection with the provision of electric service to retail customers. As discussed in Mr. White's 
testimony, the Commission in 1981 directed the Company to develop and file a revised fuel cost recovery mechanism 
following its determination that the Company's energy cost should be recovered through a new rate. The Company 
made such a filing and, by Order dated June 22,1981, the Commission (among other things) approved Rate ECR and 
established the initial ECR Factor of 1.788 cents per kwh. 

Cost recovery under Rate ECR is accomplished through the application of an ECR Factor derived there under. In 
general terns, the ECR Factor is calculated by adding together estimates of the specified energy-related cost (e.g., fossil 
fuel, nuclear fuel, and purchased power) and dividing those costs by the Company's estimated energy sales for the same 
projected period. This aspect of the rate is intended to recoup (to the extent practicable) the Company's actual costs to 
Serve its customers [*4] as those costs are being incurred. A "correction factor" is then added to address any under- 

* 
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recovery or over-recovery of such costs from prior periods. The combined result of these two calculations is the ECR 
Factor that is applied to all of the Company's retail rate schedules. Under the tern of the rate, the Company may submit 
a new ECR Factor to the Commission at any time. Within a specified timeframe, the Commission is to conduct a public 
hearing on the information so submitted for the purpose of determining its accuracy. Absent a Commission order to the 
contrary, the submitted ECR Factor becomes effective forty-five (45) days after its filing. 

The initial ECR Factor of 1.788 cents per kwh has been in place since 198 1. As discussed in more detail in Mr. 
White's testimony, the applicable ECR Factor has subsequently been adjusted for specified periods pursuant to consent 
orders when the Commission -- through its continuous review and auditing of the Company's books, records, and fuel 
activities - perceived an opportunity to realize some temporary ECR Factor reductions and to take advantage of that 
opportunity for customers with little delay. Over the years, such consent orders [*5] and their underlying bases have 
been routinely reviewed at the Commission's monthly meetings (usually as a part of the Staffs monthly fuel update), 
and on each occasion, the Company has agreed with and formally consented to the proposed action with no objection 
being raised by any interested party. Through the processes described above, the Company has, with Commission su- 
pervision, been able to avoid any increase in the original FCR Factor that was established nearly 25 years ago. Over this 
same time period, the Company has maintained rates (and fuel costs) that are among the lowest in the nation. 

III. Alabama Power's October 19,2005 Filing 

In his testimony, Mr. White stated that the current ECR Factor is inadequate for recouping the costs that it is in- 
tended to recover - both on a going forward basis and with regard to costs that have been incurred but not yet recov- 
ered. As reflected in Exhibit 1 to his testimony (as well as the Company's monthly fuel reports to the Commission), this 
under-recovery has been growing since early 2004. Under these circumstances, the Company is now in a position where 
it must increase the ECR Factor so as to allow for timely cost recovery, [*q as contemplated under the rate. 

The Company states that its filing is directly attributable to increases in fuel and purchased power costs that are in- 
curred to serve retail customers. The well known increases in natural gas costs are identified as the largest driver of 
these increases. The Company's Exhibit 2 is a chart of New York Mercantile Exchange ("NYMEX") natural gas prices 
showing dramatic changes (almost doubling) over a relatively short period. The Company states that these price pres- 
sures have been worsened by supply problems on the Gulf Coast following recent hurricanes. These same pressures are 
being felt by electric utilities and their customers across the country and are far more severe where electric utilities are 
more dependent on natural gas-fired generation. In this regard, the Commission takes notice that the Florida Public Ser- 
vice Commission ("FPSC") recently approved an increase in the fuel factor to 6.179 cents per kwh for an electric utility 
under its jurisdiction -- over 130 percent more than the interim factor proposed by the Company in this proceeding 
(FPSC Docket No. 050001-E1 (November 9,2005)). 

While the increased cost of natural gas is the most significant [*7] fuel cost driver, Mr. White explained that the 
Company has also experienced increases in the price of coal for its generating facilities. This is consistent with the 
Company's Exhibit 3 depicting upward changes in coal market prices. Mr. White's testimony identified a variety of fac- 
tors that have lead to these increases in the cost of coal. The costs associated with nuclear fuel and oil are also increas- 
ing, as are contributing factors such as emission allowances, purchased power wsts, and other fuel cost components 
(most notably transportation and storage). While the Company continuously strives to mitigate these upward cost pres- 
sures (using activities such as hedging, forward contracts, and economic purchasing strategies), it is not able to totally 
shield its customers from the volatility that currently exists in various fossil fuel markets due to basic supplyldemand 
dynamics. Current industry projections indicate that markets will ultimately become more stable, but this is not ex- 
pected to occur in the near term. 

IV. The November 8,2005 Hearing 

At the hearing on November 8,2005, Mr. White reviewed the Company's Rate ECR calculations as well as the 4- 
culations.supprting [*8] the lower ECR Factor that the Company is proposing to place in effect for an interim period. 
The formula contained in Rate ECR results in an ECR Factor of 3.531 cents per kwh (Alabama Power Exhibit 4). As a 
mitigation measure, however, the Company is voluntarily proposing that a lower, interim ECR Factor of 2.65 cents per 
kwh be put in place for a twelve-month period (Alabama Power Exhibit 6). This interim ECR factor is predicated on 
projected retail fuel costs and retai1 sales over the ensuing tweIve-month period, with the accumulated under-recovery 
balance being recouped over that same timeframe. During cross-examination by SMI Steel, Mr. White explained that 
this proposed interim factor is intended to help address the impact of these fuel cost increases on its customers, while at 
the same time allowing the Company to recover its costs within a reasonable amount of time. Among other things, Mr. 
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White also discussed in more detail the proposed factor and its basis, the ongoing review of fuel costs by the Commis- 
sion and its staff, recent fuel proceedings in Georgia, and differences in the Company's proposed interim factor and the 
factor that would be called for by strict adherence [*9] to the formula in Rate ECR. 

During cross-examination by the Attorney General's Office, Mr. White testified further on some of the same topics 
addressed above, including the Commission's scrutiny of fuel costs, the impact of the proposed increase on customers 
(particularly residential customers), and the operation of Rate ECR. The Commission staff also asked Mr. White a num- 
ber of clarifying questions on topics including the Company's fuel procurement strategies and projections. 

SMI SteeJ next sponsored the testimony of Dr. Dennis Goins, who is a consultant from the Washington D.C. area. 
Significantly, this testimony in no way challenged the accuracy or prudence of the costs and other data reflected in the 
Company's filing. Instead, SMI Steel complained that it did not have what it considered to be a sufficient opportunity to 
review the Company's fuel practices. SMI Steel also expressed the view that the information already available (and cur- 
rently reviewed on a monthly basis in the Commission's monthly meetings) was insufficient for its purposes. Under 
cross-examination by the Attorney General's Office, however, Dr. Goins conceded that he did not know if SMI Steel 
ever reviewed (or [*lo] obtained) this information. SMI Steel also presented two alternative proposals for revising the 
ECR Factor. The practical effect of each of these alternatives would be to delay recovery of the under-recovered balance 
beyond the twelve-month period voluntarily proposed by the Company. 

ing under-recovery but that during that same period an artificially low factor (established in a three-month, non-peak 
season) be used to recover the Company's ongoing fuel costs over twelve months. SMI Steel's witness, Dr. Goins, re- 
ferred to this as his "12-month proposal". Contrary to the terms of Rate ECR, SMI Steel's proposal would not allow the 
Company to adjust the ECR Factor during this period, even though the Company's unchallenged projections establish 
that fuel costs over this timeframe will significantly exceed those upon which SMI Steel's 12-month factor is based. (Tr. 
162,180-82). Indeed, it was revealed during cross-examination of Dr. Goins that the factor calculated under SMI Steel's 
12-month proposal would leave the Company approximately $200 million under-recovered at the [*11] end of 2006 
based on the costs that would be incurred in 2006. (Tr. 243-52). 

jected twelve-month costs over the corresponding period, but would have the Company recoup its present under- 
recovery of $220 million over a 48-month period. (Tr. 160-62). SMI Steel refers to this as its "48-month proposal". As 
part of this proposal, SMI Steel contends that the Company should be allowed to add its "carrying charges" (Le., time 
value of money on the balance) for at least some portion of the time that the under-recovery is being recouped. 

Under its first alternative, SMI Steel proposes that a twelve-month period be used to address the Company's exist- 

SMI Steel proposed a second alternative ECR Factor under which the Company would properly recover its pro- a 

V. The Suspension of Alabama Power's October 19,2005 Filing 

Pursuant to Rate ECR, the Company's proposed interim ECR factor of $0.02650 per k w h  was due to become ef- 
fective as of December 3,2005. Given the fact that the proposed effective date would occur prior to the monthly Com- 
mission meeting scheduled for December 6,2005, the Commission voted, at a special meeting held on December 2, 
2005, to suspend the proposed effective date of the Company's filing for a period of 30 days to and through January 2, 
2006. 

VI. Staff Recommendation [*12] 

The Commission Staff has reviewed the Company's filing, as well as its fuel costs, projections, and fuel procure- 
ment practices. The staff has also reviewed the pre-filed testimony of SMI Steel -- Alabama and researched fuel matters 
in other states. In addition, the staff participated in the November 8,2005 hearing, reviewed the transcript of the hear- 
ing, and reviewed the proposed orders of Alabama Power, the Attorney General's Office and SMI. After review of the 
foregoing information and in an effort to balance the interest of the Company and the customers, staff from the Advi- 
sory, Energy, and Legal divisions jointly recommend approval of Alabama Power's proposed ECR filing of October 19, 
2005 with the following modifications: 

(1) Staff recommends that Alabama Power's current under-recovered energy cost of approximately $ 
226,796,368.00 (through November 2005) be recovered over a twenty four-month time period rather 
than a twelve-month time period as proposed by Alabama Power. 
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(2) The staff further recommends that Alabama Power be allowed to recover the carrying costs on the 
portion of the existing unrecovered balance that remains unrecovered during months thirteen through 
[*13] twenty four of the twenty four-month recovery period recommended by staff- Such carrying costs 
shall be recovered at the company's embedded long-term borrowing rate. The canying costs recom- 
mended are modifications to the Company's interim proposal in this proceeding and are not intended in 
any way to modify the provisions of Rate ECR with respect to the imposition of carrying costs or in any 
other manner. 

(3) The staff further recommends the Company's 2006 total projected fuel cost be adjusted to include the 
positive effects of its 2006 natural gas hedge positions. 

(4) After consideration of the foregoing adjustments, the staff recommends the establishment of an in- 
terim energy cost recovery factor of 24.00 mils per kwh for the twenty four-month period ending De- 
cember 31,2007. Thereafter, the ECR Factor shall be 35.31 mils per kwh absent a contrary Order by the 
Commission. The staff will however, formulate a recommendation regarding the appropriateness of the 
interim ECR Factor of 24.00 mils per kwh and any adjustments that should be made thereto prior to De- 
cember 3 l ,  2007. 

(5) The staff further recommends that the Commission give consideration to the comments of the inter- 
venors [*14) regarding the appropriateness of the current process for setting the ECR Factor and the 
short time frame allowed in rate ECR for the review of ECR Factor filings, the conduct of discovery re- 
garding such filings and the time allowed for the preparation of testimony in opposition to such filings. 
The staff recommends that the Commission authorize the staff to conduct a further study of rate ECR and 
to formulate a recommendation as to whether the time frames established therein for the filing and re- 
view of ECR Factors should be modified in the future. 

I 

VII Discussion 

in the Company's calculations and filing disputed, nor was there any suggestion that the Company has done anything 
other than make prudent expenditures. Furthermore, there was no suggestion that the Company has failed to meet the 
filing requirements of Rate ECR nor that the Company's proposal failed to satisfy the requirements of Rate ECR. Even 
so, the Commission staff has recommended application of a lesser interim factor over the next twenty-four months for 
the benefit of retail customers. 

After reviewing the transcript, it appears that at no point during the hearing was the accuracy of the costs set forth 

It [*15] is clear that the Commission's staff has thoroughly reviewed the Company's filing, as well as (on an ongo- 
ing basis) its fuel costs, books, records, projections, fuel procurement practices, and all other aspects and components of 
the costs recovered under Rate ECR. Also, the Commission staff has monitored developments in various markets that 
affect fuel prices and continues to maintain a vigilant watch on the Company's fuel costs and the Company's strategies 
to efficiently, reliably and economically provide electric service. In doing so, it is recognized that neither the Company 
nor retail customers in this State are immune to the fuel cost pressures that are affecting electric service throughout the 
nation. For all practical purposes, these costs are within the control of third party producers, and the Company - like 
any other consumer -- can only seek to manage them through prudent procurement practices. 

that is fair to both the Company and to its customers. The staffs twenty-four month proposal, as included herein, is con- 
sistent with this approach and strikes an [*16] appropriate balance. By addressing this problem over the upcoming 
twenty-four months, the Company is expected to return to a recovered position by the end of 2007, 

While it is regrettable that fuel costs are increasing, these cost challenges must be addressed in a balanced manner 

VIII. Findings and Conclusions 

In view of the foregoing and after consideration of the information before it, the Commission FINDS that the 
Company's October 19,2005 filing satisfies the requirements of Rate ECR. The Commission FURTHER FINDS that 
the staffs recommendation to implement a lower interim factor of 2.40 cents per kWh is just, reasonable, beneficial to 
retail customers, and in the public interest. The Commission FURTHER FINDS that the SMI Steel proposed alterna- 
tive factors are conceptually flawed, contrary to the terms of Rate ECR, and due to be rejected. 

! *  



Page 5 
2005 Ala. PUC LEXIS 442, * 

IT IS, THEREFORE, ORDERED BY THE COMMISSION, that 

(1) Alabama Power's current under-recovered energy cost of approximately $226,796,368.00 (through 
November 2005) shall be recovered over a twenty four-month time period rather than a twelve-month 
time period as proposed by Alabama Power. 

(2) Alabama Power is allowed to recover the carrying costs on the portion of the existing unrecovered 
balance that remains unrecovered during [*17] months thirteen through twenty four of the twenty four- 
month recovery period recommended by staff and such carrying costs shall be recovered at the com- 
pany's embedded long-term borrowing rate. The adoption of this staff recommendation is a modification 
of the Company's interim proposal and is in no way intended to modify the terms of Rate ECR. 

(3) The Company's 2006 total projected fuel cost is adjusted to include the positive effects of its 2006 
natural gas hedge positions. 

IT IS FURTHER ORDERED BY THE COMMISSION, that, after consideration of the foregoing adjustments, 
Alabama Power shall establish an interim energy cost recovery factor of 24.00 mils per kWh for the twenty four-month 
period ending December 3 1,2007. Thereafter, the ECR Factor shall be 35.3 1 mils per kwh absent a contrary Order by 
the Commission. 

IT IS FURTHER ORDERED BY THE COMMISSION, that the Commission Staff will continue to meet with 
appropriate Company personnel to review and monitor its fuel costs and activities to ensure that fuel costs are as low as 
practicable for retail electric customers without any mark-up or profit for the Company. 

IT IS FURTHER ORDERED BY THE COMMISSION, that the Commission [*18] Staff will continue to as- 
sess the sufficiency of the interim ECR Factor that is approved herein and make a recommendation to the Commission 
as to whether and/or what extent a modified ECR Factor can be considered by the Commission upon the expiration of 
this interim factor or sooner if unanticipated circumstances arise that necessitate such action in the estimation of Staff. 

duct a further study of rate ECR and to formulate a recommendation as to whether the time frames established therein 
for the filing and review of ECR Factors should be modified in the future. 

IT IS FURTHER ORDERED BY THE COMMISSION, that, the Commission staff is hereby authorized to con- 

IT IS FURTHER ORDERED BY THE COMMISSION, that this Order shall be effective as of the date hereof. 

DONE at Montgomery, Alabama, this 15th day of December, 2005. 

ALABAMA PUBLIC SERVICE COMMISSION 

Jim Sullivan, President 

Jan Cook, Commissioner 

George C. Wallace, Jr. Commissioner VOTED NO 
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FOCUS - 3 Of 3 DOCUMENTS 

In the Matter of the filings by GOLDEN VALLEY ELECTRIC ASSOCIATION, INC., of 
its Revenue Requirement and Cost of Service Studies, as Required by Order U-96- 
120(10) and theTariff Revisions, Designated as TA133-13, TA135-13, TA136-13, 

TA146-13 Filed by GOLDEN VALLEY ELECTRIC ASSOCIATION, for Revisions to 
its Cost of Power Adjustment and Non-Firm Power Rate for Qualified Co-generation and 

Small Power Production Facilities 

TA137-13, TA138-13, TA140-13, TA141-13, TA142-13, TA143-13, TA145-13 and 

U-00-93; Order No 29 

Regulatory Commission of Alaska 

2004 Alas. PUC LEXIS 143 

April 15,2004 

PANEL [*l] Before Commissioners: Mark K. Johnson, Chair; Kate Giard; Dave Harbour; James S. Strandberg; G. 
Nanette Thompson 

OPINION: ORDER SUSPENDING TA146-13; APPROVING INTERIM AND REFUNDABLE COPA RATE; 
APPROWNG NON-FIRM PURCHASED POWER RATE; AND APPROVING TARIFF SHEETS 

BY THE COMMISSION: 

Date Filed: March 1,2004 

End of 45 Day Period: April 15,2004 

Tariff Recommendation: 

1) The Commission should suspend TA146-13 for investigation. 

2) The Commission should approve a COPA rate of ($0.00492)kWh on an interim and refundable basis. 

3) The Commission should require GVEA to credit its balancing account by $4,526 in its next COPA filing to correct 
Fort Knox true-ups for September and October 2003. 

4) The Commission should require GVEA to file the following items with its next COPA filing in compliance with its 
newly adopted COPA regulations (3 AAC 52.501 -3AAC52.519). 

for the change 

COPA filing, with formulas. 

5 )  The Commission should approve [*2] an NFF'PR of $0.041 73kWh on a permanent basis. 

a) In its tariff advice letter, GVEA should state the percentage change in the average cost of power and the reasons 

b) GWA's electronic copy of its COPA filing should include copies of each spreadsheet submitted in support of its 

6) The Commission should approve Tariff Sheet Nos. 39 and 40, filed by Golden Valley Electric Association, Inc. 
(GWA), on March I ,  2004. The effective date of the sheets is March 1,2004. 

7) The Commission should amend the docket title to reflect suspension of TA146-13. 
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Reasons for the above indicated recommendation: Memo Attached 

order 

THE COMMISSION FURTHER ORDERS: 

above. The Commission hereby suspends the permanent operation of this Tariff Advice until July 15,2004. 
For good cause shown in the attached Staff memorandum, the Commission accepts the recommendations set out 

Commission decision re this order: 
IWILLWRITE 

A 
I I DO NOT DISSENTING 

CONCUR CONCUR STATEMENT* 

DATE 
ISSUED 

04/15/2004 
Johnson 
Giard 
Harbour 
Strandberg 
Thompson 

STATE OF ALASKA 

Regulatory Commission a .la! ra 

701 West Eighth Avenue, Suite 300 

Anchorage, Alaska 99501 

MEMORANDUM 

TO: Mark K. Johnson, Chair 

Kate Giard 

Dave Harbour 

James S. Strandberg 

G. Nanette Thompson 

DATE: April 13,2004 

FILENO TA146-13 

FROM: Jennifer Meiwes 

Utility Tariff Analyst 

SUBJECT: [*3] GVEA COPA; NFF'PR 

Recommendation 

1) The Commission should suspend TA146-13 for investigation. 

2) The Commission should approve a COPA rate of ($0.00492)/kWh on an interim and refundable basis. 

3) The Commission should require GVEA to credit its balancing account by $4,526 in its next COPA filing to correct 
Fort Knox true-ups for September and October 2003. 

4) The Commission should require GVEA to file the following items with its next COPA filing in compliance with its 
newly adopted COPA regulations (3 AAC 52.501 -3AAC52.519). 
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a) In its tariff advice letter, GVEA should state the percentage change in the average cost of power and the reasons 

b) GVEA's electronic copy of its COPA filing should include copies of each spreadsheet submitted in support of its 

for the change 

COPA filing, with formulas. 

5) The Commission should approve an NFPPR of $0.041 73kWh on a permanent basis. 

6) The Commission should approve Tariff Sheet Nos. 39 and 40, filed by Golden Valley Electric Association, Inc. 
(GVEA), on March 1,2004. The effective date of the sheets is March 1,2004. 

7) The Commission should amend the docket title to reflect suspension of TA146-13. 

Discussion 

[*4] BackgroundProceduraI History 

This filing is GVEA's quarterly cost of power adjustment (COPA) and Non-Firm Power Purchase Rate (NFPPR) filing. 
In its December 2001 quarterly COPA filing (TA133-13), GVEA proposed to recover costs for sorbent compounds 
(limestone and TRONA) through the COPA. In Order 8 of Docket U-00-93, the Commission suspended TA133-13 into 
Docket U-00-93 for further investigation and required GVEA to reverse balancing account entries of $458,265 nl in 
costs for sorbent compounds and $2,107.73 in ash handling expenses in its next COPA filing. GVEA then petitioned 
for, and was granted, a suspension of the requirement to reverse the balancing account entries. 

nl  This total amount included $157,507 for expenses in the COPA filing period for August -October 2001 
and a $ 300,758 retroactive adjustment for expenses incurred from July 2000 through July 2001. 

The current filing includes sorbent (including related transportation and unloading costs) and ash-handling costs for the 
balancing account [*5] period covered by this filing (November 2003 through January 2004). Since the issue of 
whether sorbent and associated ash handling costs should be recovered through the COPA is still pending in Docket U- 
00-93, the Commission should suspend TAI46-13. 

Discussion of whether the remainder of the COPA filing is reasonable 

The COPA portion of the filing includes two parts. The first portion includes the 1Zmonth projections used in the 
COPA calculation. Projections include purchased power costs, fuel costs, sources of power and sales, and the estimated 
annual Fort Knox adjustment. The COPA was calculated accurately and is in accordance with previously approved 
Commission methodology. 

The second portion includes copies of invoices and/or internal spreadsheets as documentation for the balancing account 
entries for November and December of 2003 and January of 2004. Each quarter, GVEA submits entries for its fuel and 
purchased power costs for one coal unit, 3 diesel plants, and power purchases from Aurora Energy, Bradley Lake, 
ML&P and Chugach. GVEA also submits entries for its revenues, the Fort Knox adjustment and a credit returning mar- 
gins from any economy energy sales. n2 

n2 As required by the Commission in Docket U-87-67 

E*61 
Part 1 - Proposed COPA Surcharge 

In TA146-13, the COPA increased by $0.00013kWh. As shown in the table below, the increase in the COPA sur- 
charge causes a residential customer's bill of 750 kWh per month to increase by $0.10. 
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COPA ($ /kWh) 
Typical Bill for 750 kwh 
Customer Charge ('j 
Energy Charge at or at (as alternate) $ .0911 lkwh (I 
COPA (1 
Regulatory Cost Charge at or at (as alternate) $ .000360/kWh 
Total Bill for 750 kWh (1 

COPA ($ kWh) 
Typical Bill for 750 kwh 
Customer Charge (3 
Energy Charge at or at (as alternate) $ .0911 lkwh (1 
COPA (3 
Regulatory Cost Charge at or at (as alternate) $ .000360kWh 
Total Bill for 750 kWh (1 

COPA ($ /kWh) 
Typical Bill for 750 kwh 
Customer Charge (1 
Energy Charge at or at (as alternate) $ -091 1 lkwh (1 
COPA (3 
Regulatory Cost Charge at or at (as alternate) $ .000360kWh 
Total Bill for 750 kWh (1 

TA145-13 
-0.00505 

15.00 
68.33 
(3.79) 

0.27 
79.81 

-0.00492 

15.00 
68.33 
(3 -69) 

0.27 
79.9 1 

Difference 
0.00013 

0.00 
0.00 
0.10 
0.00 
0.10 

TAl46-13 

. -  

Factors that may affect the calculation of GVEA's COPA include the previous period's ba-mcing account bL.mce, pro- 
jected [*7] power production and fuel costs for the following year, the projected generation mix, and the estimated an- 
nual Ft. Knox adjustment. Changes in these factors frequently offset one another. Any factor that increases the average 
cost per kWh sold will put upward pressure on the COPA surcharge. Any factor that decreases the average cost per kWh 
sold will put downward pressure on the COPA surcharge. In this filing, several factors offset one another, resulting in a 
small increase in the COPA. Projected increases in the fuel price and an increase in the balancing account balance put 
upward pressure on the surcharge while decreases in coal and average purchased power costs, and an increase in the 
projected Fort Knox mine credit kept downward pressure on the surcharge. 

Fort Knox Mine Credit 

In Docket U-93-94, the Commission approved the power sales contract between GVEA and Fairbanks Gold Mining, 
Inc. Under the contract, GVEA provides non-firm power to the Fort b o x  mine. The margins from these sales are 
passed on to GVEA customers through a credit to the balancing account. In addition, each new COPA calculation con- 
tains an estimate of Fort Knox margins for the fo1Iowing year. The [*8] contract specifically states how GVEA is to 
calculate the actual and estimated margins for the Fort Knox mine. 

In each quarterly COPA calculation, estimated annual Fort Knox margins offset (reduce) estimated annual coal, fuel and 
purchased power costs. In TAl46-13, GVEA estimates an annual Fort Knox margin credit of $7,179,558. Using the 
projected 12-month margin credit and GVEA's annual sales projection of 1,132,728,495 kwh, Staf€ estimates a cus- 
tomer using 750 kwh per month will save $57.04 annually as a result of the Fort Knox mine credit. 

Part 2 - Balancing Account Entries 

In TA146-13, GVEA proposes balancing account entries for coal, fuel, and purchased power expenses as well as COPA 
revenues and Fort Knox Margins. In addition, this filing includes the usual "true-up" adjustments for any of the previous 
quarter's estimated balancing account entries. The current adjustments are listed on attachment JM-2. Balancing account 
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entries pertaining to Fort Rnox Margins, power purchased on the Spot Market, Aurora Energy sales and the Intertie ex- 
penses are discussed in more detail below. 

Fort Knox Margins 

GVEA made an error in the true up for Fort b o x  Margins for [*9] the months of September and October and mistak- 
enly changed the beginning balance for the September 30,2003 balancing account from $775,616 to $776,338. Staff 
reviewed the true-ups with GVEA and GVEA will need to credit the balancing account by $4,526 to correct the error. 
GVEA should make this adjustment in its next COPA filing. 

Spot Market Energy Purchases 

In 11-97-188(6) the Commission accepted the Settlement Agreement between GVEA, ML&P, and Chugach and a p  
proved the Amendatory Agreement No. 2 amending the Agreement for the Sale and Purchase of Non-firm Energy be- 
tween Chugach and GVEA (Amendatory Agreement). The Amendatory Agreement, among other things, allows a com- 
petitive spot market for economy energy sales to GVEA. 

According to GVEA, it purchased I 1,702,OOO k w h  from ML&P at an average price of $0.04065 per kWh during Octo- 
ber, November, and December of 2003. GVEA did not purchase spot power from Chugach during the same period. 

Aurora Energy Purchases 

Beginning in December 2003, GVEA included costs in its COPA for Tier I and II sales at contract prices, rather than the 
interim rates established in U-02-60 n3 . The current contract rates are $ .037/kWh for [*lo] Tier I sales and $ 
0.04162kWh for Tier II sales. On December 30,2003, in Order 15 of U-02-60, the Commission denied the interim rate 
increase requested by Aurora and ordered a refund calculation. According to letters from GVEA in U-02-060, Aurora 
continued to bill GVEA under the interim rate structure for the months of December 2003, January and February 2004. 

n3 In the Matter of the Petition of AURORA ENERGY, LL.C to Amend its Wholesale Purchase Power 
Agreement under AS42.05.431 and to Increase the Contract Rates on an Interim and Refundable Basis. 

Bradley Lake Hydroelectric FT04 Surplus 

Staff noticed that ML&P flowed a FYO4 budget surpIus from the Bradley Lake Hydroelectric Project through its COPA 
balancing account in December 2003. GVEA did not pass a surplus through its balancing account in December 2003. 
Staff contacted GVEA and GVEA stated that the surplus would be flowed through in its next COPA filing. 

NFPPR 

Staff reviewed the proposed Non-firm power purchase rate (NFPPR) and notes that [*11] GVEA correctly applied es- 
timated figures to calculate the NFPPR. GVEA's NFPPR calculation does not factor in the balancing account balance. 
Therefore, the proposed balancing account entries for sorbent costs do not affect GVEA's NFF'PR calculation. 

To the extent GVEA included sorbent costs in its projections, the NFPPR is affected. However, since GVEA's NFFTR 
is based on projections, there is always some variance between the projected and actual costs. In addition, Staffs review 
of this filing shows GVEA is not purchasing from any qualifying facilities at this time (no costs are proposed through 
the COPA). Staff recommends that the Commission approve the proposed NFPPR on a permanent basis effective 
March 1,2004. 

Compliance with COPA regulations 

GVEA's tariff filing was made without modifications for the newly approved COPA regulations. To bring GVEA's fil- 
ing in to compliance with the regulations, GVEA needed to include the percentage change of the average cost of power 
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in its tariff letter with the reasons for the change, file all of its spreadsheets electronically, and state the change in the 
actual cost of power for each of its power sources with an explanation for [ *12] the change. Staff discussed the regula- 
tions with GVEA. GVEA created a report showing the change in the actual cost of power for each of its power sources, 
with a brief explanation. 

GVEA e-mailed some, but not all, of its Excel spreadsheets. GVEA removed all of the formulas from the spreadsheets 
prior to sending them. GVEA submitted electronic copies of its invoices and other spreadsheets in an imaging viewing 
format. Staff requested that GVEA file its spreadsheets in Excel with formulas showing with its next COPA. GVEA 
stated that it would not file the spreadsheets with formulas as it believes it met the requirements of the new regulations 
without the formulas. 

Tbe electronic filing requirement was added to the regulations at Commissioner request to save its Staff from entering 
all of the inputs into a model to ensure that the COPA and its balancing account entries were calculating correctly. The 
recommendation for this filing includes a requirement that GVEA make modifications to its quarterly filings, including 
filing its spreadsheets with formulas. If the Commission does not believe that filing spreadsheets with formulas meets 
the intent of its new regulation, it should strike [*13] the language "with formulas" from the sign off sheet. 

JMl(1 OF 2) AND JM2 (1 OF 1) REFERENCED IN THE TEX OF THIS DOCUMENT ARE AVAILABLE ON OUR 
LIBERTY SYSTEM 
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Re Public Service Company of Indiana, Inc. 

Intervenors: Indiana Association of Cities and Towns, Public Service 
Indiana Investors, Inc., City of Terre Haute, United Mine Workers of 
America--District 11, Wabash Valley Power Association, Inc., Citizens 

Action Coalition of Indiana, Inc., Office of Utility Consumer Counselor of 
Indiana, Save the Valley, Inc., and Industrial Energy Consumers Group 

Cause No. 37414 

Indiana Public Service Commission 
March 7, 1986 

GRANT of emergency rate relief to electric utility, with discussion of bankruptcy of 
utility as an alternative remedy. 

P.U.R. Headnote and Classification 

RATES 

s631 -- Emergency relief - -  Necessity. 

1n.P.S.C. 1986 

A grant of emergency rate relief requires proof that a situation exists which 
absent immediate corrective action will result in serious harm to the petitioning 
utility and its customers; relative to such a determination would be evidence of 
possible curtailments of service, serious deterioration of the financial condition 
of the utility, an inability to meet day-to-day cash operating expenses, and the 
efforts of the utility to reduce operating costs. 

Re Public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 

2. 

RATES 

s631 - -  Emergency relief - -  Criteria. 

1n.P.S.C. 1986 

In a determination of whether the financial condition of a utility is such that 
emergency rate relief is necessary, the only test should not be whether there is 
sufficient cash to pay operating expenses; revenue requirement considerations are 
also relevant and should be considered. 

Re Public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 

3 .  
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s631 -- Emergency relief - -  Electric utility. 

1n.P.S.C. 1986 

The financial condition of an electric utility was found to have so severely 
deteriorated that the situation warranted emergency rate relief because (1) the 
utility had lost its access to long-term capital markets and availability of short- 
term capital was threatened; (2) the planned write-off of the costs of an abandoned 
generating project would put the utility in a negative net worth position, a 
situation that could ultimately bring the utility close to bankruptcy; (3) the 
utility had been operating under severe constraints in an effort to reduce operating 
costs, threatening reliability of service to customers; and (4 )  without immediate 
corrective action the utility and its customers would suffer serious harm. 

Re Public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 

4. 

Bankruptcy -- Electric utility - -  Public interest. 
1n.P.S.C. 1986 

The bankruptcy of an electric utility was held not to be in the public interest 
because of the delays, the added costs, the added layer of bankruptcy regulation, 
and the uncertainties inherent in the bankruptcy of a public utility; 
generation of additional revenues through rates was held to be the more desirable 
solution to the financial problems of the utility. 

Re Public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 

the 

5 .  

COMMISSIONS 

s43 -- Jurisdiction - -  Stipulations. 
1n.P.S.C. 1986 

The state public service commission has authority to adopt the terms of a 
contested settlement agreement between parties in a rate proceeding as a resolution 
of the issues on the merits, provided that the commission undertakes an independent 
inquiry to determine whether, based on the evidence in the record, adoption of the 
terms of the settlement would be in the public interest. 

Re Public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 

6. 

RATES 

s630 -- Emergency relief - -  Settlement agreement. 
1n.P.S.C. 1986 

The fact that a settlement agreement between parties in an emergency rate 
proceeding was not signed by all parties did not prevent the state public service 
commission from using the agreement, together with all other information in the 
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record, to reach final conclusions in the proceeding; the terms of the contested 
settlement could be evaluated by means of procedures tailored to afford a full and 
true disclosure of the facts without imposing unnecessary procedural formalities. 

Re Public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 

7 .  

EXPENSES 

s35 - -  Abandoned plant - -  Tax and interest deductions. 

1n.P.S.C. 1986 

The effects of a current income tax deduction for the abandonment of a canceled 
generating project, along with the associated interest expense deduction, were 
allocated to the shareholders of the utility for current rate-making purposes 
because the shareholders had been responsible for the costs of the project and would 
never recover the costs from ratepayers. 

Re Public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 

8 .  

VALUATION 

si68 - -  Miscellaneous charges to capital - -  Abandoned plant - -  Future tax 
deductions. 

1n.P.S.C. 1986 

An electric utility that was facing a financial condition of negative net worth 
was allowed for regulatory and accounting purposes to record and recognize as an 
asset an amount equivalent to the future tax benefits arising from the abandonment 
of a canceled generating project. 

Re Public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 

9. 

RATES 

s630 - -  Emergency relief - -  Electric utility. 

1n.P.S.C. 1986 

A financially troubled electric utility was granted emergency rate relief in the 
form of an 8.2% rate increase; the rate increase was designed to allow the utility 
to meet its short-term credit obligations, to avoid a serious cash-flow deficiency, 
and to properly fund the recognition of an asset derived from capitalization of 
certain future tax benefits. 

Re Public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 

10. 

0 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 



72 P.U.R.4th 660 
72 P.U.R.4th 660, 86 WL 732831 (1nd.P.S.C.) 
(Publication page references are not available for thie document.) 

Page 4 

RATES 

s635 -- Emergency relief -- Scope of proceedings. 
1n.P.S.C. 1986 

An emergency rate increase proposal by an electric utility that had already been 
granted was reviewed within the traditional framework of revenue requirement 
analysis in order to determine whether the requested level of revenue would result 
in jus t  and reasonable rates. 

Re Public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 

11. 

VALUATION 

s301 - -  Fuel inventory -- Strike buildup. 
1n.P.S.C. 1986 

An electric utility was allowed to include in its inventory for rate base purposes 
an extra 45-day fuel buildup for use in the event of a strike by coal miners. 

Re Public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 

RET" 

s87 -- Electric utility - -  Fair value - -  Net original cost. 
1n.P.S.C. 1986 

Although it had been determined after a grant of emergency rate relief to a 
financially troubled electric utility that the cost of common equity of the utility 
was virtually meaningless and that the traditional cost of capital approach to rate 
of return was inappropriate, the rate of return on the fair value of the property of 
the utility was set at 9.9%, which resulted in 14.79% rate of return on the net 
original cost of the property. 

Re Public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 

EXPENSES 

s95 -- Salaries and wages -- Electric utility -- Emergency rate relief. 
1n.P.S.C. 1986 

A financially troubled electric utility that had been granted emergency rate 

,e relief was allowed to increase its salary and wage budget by 9.6% in order to 
attract and retain the employees necessary to provide reliable and adequate service; 
the increase was necessary because prior cost cutting actions by the utility had 
caused salaries and wages to fall below competitive market levels. 
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Re Public Service Company of Indiana, Inc. e 
P.U.R. Headnote and Classification 

14. 

EXPENSES 

s33 - -  Abandoned plant - -  Maintenance expenses. 

1n.P.S.C. 1986 

A n  electric utility was denied recovery of maintenance and preservation expenses 
for a canceled generating project because the utility had agreed not to seek 
recovery of its investment in the project. 

Re Public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 

15. 

EXPENSES 

s89 -- Rate case costs -- Abandoned plant. 
1n.P.S.C. 1986 

A n  electric utility was denied recovery of the portion of rate case expenses 
associated with a canceled generating project because the utility had agreed not to 
seek recovery of its investment in the project. 

Re Public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 

16 - 
EXPENSES 

s26 - -  Advertising costs - -  Edison Electric Institute. 

1n.P.S.C. 1986 

Advertising costs attributable to the Edison Electric Institute were eliminated 
from the expenses of an electric utility. 

Re Public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 

17. 

EXPENSES 

s48 - -  Association dues - -  Lobbying activities. 

1n.P.S.C. 1986 

Twenty-five per cent of dues paid to the Edison Electric Institute were deducted 
from the expenses of an electric utility as an adjustment for indirect lobbying 0 activities. 
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Re Public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 
I 

Page 6 

Re Public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 

RATES 

s630 - -  Emergency relief -- Characteristic of relief. 
1n.P.S.C. 1986 

A rate increase granted an electric utility as part of an emergency rate relief 
proceeding was held to be temporary, nonrefundable, and applicable for a four-year 
period; the four-year period was designed to provide assurance to utility investors 
and creditors and to allow the utility to correct serious cash-flow deficiencies and 
to fully use a tax loss asset. 

I 19. 

DISCRIMINATION 

s39 - -  Classes of customers - -  Emergency rates. 

1n.P.S.C. 1986 m An electric utility that had been granted an emergency temporary rate increase was 
ordered to reduce subsidies between rate classes; a proposal to defer the issue of 
subsidies until permanent rates were set was rejected because the temporary rates 
would be in effect for four years and would have a substantial impact on all 
customer classes. : 
Re public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 

20. 

DIVIDENDS 

sl - -  Payment -- Suspension. 

1n.P.S.C. 1986 

An electric utility that had been granted an emergency temporary rate increase was 
ordered to suspend common stock dividends during the period that the rate increase 
would be in effect, unless payment of a dividend was necessary to accomplish certain 
predetermined financial restructuring objectives. 

Re Public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 

21. 

RATES 

s630 - -  Emergency relief - -  Objectives. 

@ 2006 Thomson/West. No Claim to Orig. U.S. Govt.  Works. 
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0 1n.P.S.C. 1986 
An electric utility that had been granted an emergency temporary rate increase was 

ordered to undertake all reasonable options to achieve the following objectives: 
(1) increase equity capitalization, (2) reduce current interest costs and debt, ( 3 )  
restore its credit rating to investment grade, and ( 4 )  restructure asset and 
liabilities to enhance shareholder values and to serve ratepayers. 

Re Public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 

22. 

RATES 

s630 - -  Emergency relief - -  Capital expenditures - -  Limitations. 

1n.P.S.C. 1986 

An electric utility that had been granted an emergency temporary rate increase was 
ordered to limit its nonenvironmental capital expenditures. 

Re Public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 

23. 

a RATES s630 -- Emergency relief - -  Reporting requirements. 

1n.P.S.C. 1986 

An electric utility that had been granted an emergency temporary rate increase was 
ordered to provide the state public service commission with quarterly reports that 
would include the following information: (1) nonenvironmental construction 
expenditures, (2) environmental construction expenditures, (3) forecasts of all 
construction expenditures, ( 4 )  the amount spent on significant power plant main 
enance programs performed pursuant to the operation plan of the utility, 
sheet, (6) income statement, (7) statement of sources and uses of funds, ( 8 )  report 
on progress toward financial restructuring, and (9) projected sales in kilowatt- 
hours compared to actual sales by major customer classes. 

Re Public Service Company of Indiana, Inc. 

P.U.R. Headnote and Classification 

(5) balance 

2 4 .  

RATES 

s630 - -  Emergency relief - -  Settlement agreement. 

1n.P.S.C. 1986 

In a proceeding on a petition by an electric utility for an emergency rate 
increase the terms and conditions of a contested settlement agreement between the 
parties in the proceeding were approved as a resolution of the issues on the merits 
because the settlement agreement was in the public interest. 

2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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Re Public Service Company of Indiana, Inc. 

(O'LESSKER, commissioner, concurs with separate opinion; ZAGROVICH, 
commissioner, dissents with separate opinion.) 

Before Montgomery, chairman, O'Lessker (concurring), Zagrovich (dissenting), 
Corban, and Duvall, commissioners, and Hall, chief administrative law judge. 

By the COMMISSION: 

Public Service Co. of Indiana, Inc. (PSI or petitioner), filed its petition for 
interim emergency rate increase on January 16, 1964, in which it sought emergency 
rate relief sufficient to permit it to maintain its operations during the pendency 
of this proceeding. public hearings were commenced on said petition on February 
14, 1984. At the conclusion of the hearings, the parties submitted to the 
commission a settlement agreement. On March 8 ,  1984, the commission approved such 
settlement agreement by its order on petition for interim rate relief and approving 
settlement agreement. The order authorized a 5 % ,  $37.9 million, interim emergency 
revenue increase, which PSI was to collect as a uniform and equal percentage 
surcharge applied to base rates and charges, excluding base cost of fuel and fuel 
cost charge revenues, for calendar year 1983. The order provided that the interim 
emergency surcharge revenues should be accounted for separately and be deducted from 
any Marble Hill investment to be amortized. 

On May 25, 1984, PSI filed its petition for permanent electric rate increase, for  
amortization of terminated investment, and for approval of proposed accounting 
treatment, seeking (i) authority to increase its existing rates and charges for 
retail electric service, including the recovery of its prudently incurred Marble 
Hill costs, (ii) approval of certain proposed accounting treatments, and (iii) 
approval of new schedules of rates, rules, and regulations. 

I 
~ 

Petitions to intervene were filed by the following parties: Indiana Asso. of 

Haute (Terre Haute); United Mine Workers of America--District 11; Wabash Valley 
Power ASSO., Inc. (WVPA); Citizens Action Coalition of Indiana, Inc. (CAC); Wabash 
County Rural Electric Membership Corp.; Save the Valley, Inc. (Save the Valley); 
and Industrial Energy Consumers Group (IEC). 
interventions of Terre Haute, Save the Valley, and WVPA, each party which filed a 
petition to intervene was allowed to participate as an intervenor in this cause. 
Wabash County Rural Electric Membership Corp., however, elected to withdraw its 
petition to intervene and did not participate as an intervenor. 

Cities and Towns (IACT); Public Service Indiana Investors, Inc.; City of Terre i 

Although PSI objected to the 

On July 30, 1984, the commission conducted a prehearing conference, pursuant to 
proper notice as provided by law and in accordance with 170 IAC 1-1-16. At the 
prehearing conference, as more fully set forth in the prehearing conference order 
approved August 15, 1984, the commission established the test period to be used in 
this proceeding as the 12 months ended March 31, 1984. The cutoff date for purposes 
of determining the fair value of PSI'S utility plant used and useful in furnishing 
service to the public was fixed at March 31, 1984. The accounting method to be 
followed was established as the "going-level" basis, and PSI was specifically 
authorized to adjust test-year operating results to reflect, over a period of not 
less than two years, a restoration of PSI'S operations from emergency constraints. 

The prehearing conference order of August 15, 1984, provided a prefilhg date for 
PSI of December 10, 1984. 
discovery should be conducted in stages: (1) a "prediscovery" period was set to 
permit *lunlimited" discovery designed to narrow issues and identify documents; (2) 
a subsequent period prior to PSI'S prefiling was specified for discovery limited to 
specifically identified ordinary course of business documents and materials; and 
(3) subsequent to PSI'S prefiling, ordinary discovery was provided. 

The prehearing conference order also provided that 

On August 1, 1984, the Office of Utility Consumer Counselor (OUCC or public), CAC, 
and IACT filed their motion for selection, retention, and compensation of an expert 
to perform a prudence investigation. After allowing response by the remaining 
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parties, the commission denied the motion, citing the tremendous cost of such an 
investigation which would be ultimately borne by PSI's ratepayers and placing 
reliance on an adversarial proceeding to provide an adequate basis for commission 
determination. 

m 
In the fall of 1984, extensive discovery requests were made by OUCC and 
intervenors, resulting in an agreed-upon establishment by PSI of two document 
depositories (one at PSI'S corporate offices in Plainfield and the other at Marble 
Hill) in which responses to data requests were placed for examination by the 
parties. 

In a motion to dismiss or deny prayer for relief, filed July 25, 1984, CAC sought 
dismissal of the amortization portions of the case, asserting lack of commission 
authority under Indiana law to order recovery of PSI's Marble Hill investment 
through rates, which motion was essentially joined in by OUCC and IACT. On 
December 6, 1984, this commission denied CAC's motion, finding that PSI had 
adequately stated a claim for relief and that the commission has the statutory 
authority to grant the relief requested. 

On August 10, 1984, Terre Haute filed its motion to dismiss for lack of 
jurisdiction, based on the 15-month rule set forth in I.C. § 8-1-2-42. The 
commission, on October 12, 1984, denied the motion, and determined that PSI had made 
a prima facie showing of a continuing threat to its financial integrity and service 
reliability, noting that PSI must also establish such conditions in its case-in- 
chief. 

On September 7, 1984, PSI filed its motion to limit prudency issues by reason of 
prior adjudications, contending that certain prudence issues had previously been 
decided by this commission, and that the doctrine of collateral estoppel should 
apply to preclude relitigation of such issues. Oral argument was heard on November 
8, 1984. Because of a subsequent stay of the amortization portion of this case, 
and related prudence issues, no ruling was made on PSI'S motion. 

On November 6, 1984, Terre Haute moved each member of the commission either to 
a portion of the commission's ruling on city of Terre Haute's motion to 

dismiss or to recuse himself/herself from deciding the case. 
Terre Haute objected was a statement that the current case was a continuation of 
efforts to restore PSI'S financial integrity and that ultimately more permanent 
relief would be required. Terre Haute's motion was denied on December 6, 1984. 

The portion to which 

On December 10, 1984, PSI filed a motion for extension of time to file its case-in- 
chief, to permit continued discussions between the parties regarding the future 
conduct of the case. 
as a new prefiling date for PSI. 

The commission granted PSI's motion and set January 4, 1985, 

On December 27, 1984, the Indiana court of appeals issued its opinion in Citizens 
Action Coalition of Indiana, Inc. v. Northern Indiana Pub. Service Co., Inc., -- 
Ind .ADD. - -  , 472 N.E.2d 938 (1984) (NIPSCO decision), which held that the commission 
acted contrary to law in permitting a utility to amortize through rates the costs of 
an abandoned power plant. On December 28, 1984, PSI filed another motion for 
extension of time to file its case-in-chief, alleging that PSI required additional 
time to analyze the effect, if any, of such opinion on PSI's case, and requested 
that a new schedule be established at the January 10, 1985, prehearing conference, 
which had previously been set by the commission. 

on January 8, 1985, OUCC and CAC each filed new motions to dismiss, relying on the 
NIPSCO decision. OUCC sought dismissal of the entire case, while CAC sought 
dismissal only of the amortization portion of the case. PSI filed its response on 
January 14, 1985. 

On January 8, 1985, PSI filed its amended petition for electric rate increase 
(amended petition), which forms the basis for the relief currently being sought. 
1n its amended petition, PSI described its current emergency condition, including 
measures which had been taken to mitigate such emergency. Also described were its * 
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financial situation, including short-and long-term capital access problems, as well 
as the adverse effect such emergency condition was having on its service to 
customers. PSI alleged that under present rates, its jurisdictional revenues are 
inadequate to permit it to provide reliable and adequate service or to restore 
access to capital markets, and that its continued ability to meet its contractual 
and franchise obligations for the present and foreseeable future is jeopardized. 
PSI alleged that its jurisdictional pro forma operating income available for return 
is inadequate and insufficient to allow PSI to meet its utility obligations, and 
that its present rates are unjust, unreasonable, insufficient, and confiscatory. 
PSI proposed to put into effect rates and charges sufficient to permit a gradual 
restoration of its operations to assure adequate and reliable service, and 
sufficient to produce a fair rate of return on the fair value of its jurisdictional 
electric properties. In its amended petition, PSI also requested that its Marble 
Hill costs be amortized through rates over an appropriate period of time, or that, 
in the event such amortization were not approved, its rates be increased 
sufficiently to eliminate the current financial emergency and restore in an orderly 
manner access to capital markets in order to permit PSI to meet its utility and 
financial obligations. 1.C. 5 8-1-2-113 was cited as a basis for relief. 

On January 21, 1985, PSI filed its proposed procedure for proceeding with case, 
suggesting that the case not, at that time, proceed on any portions of the amended 
petition related to amortization of Marble Hill costs and that all proceedings 
connected therewith be stayed. It was proposed that PSI proceed in support of 
additional rate relief under Par. 4 of the August 15, 1984, prehearing conference 
order and I.C. § 8-1-2-113 (the emergency statute), concerning its current and 
projected operating and financial needs. 

On January 23, 1985, this commission issued its order resolving pending issues 
regarding how the case should proceed. In that order it was determined that "that 
portion of the current PSI rate proceeding specifically related to the request to 
recover the sunk costs of the canceled Marble Hill nuclear project should be stayed 
until the legal issue is finally resolved,,' and OUCC's and CAC's motions to dismiss 
were taken under advisement. The order found that the Marble Hill amortization 
issue was distinct and severable from other theories for relief contained in the 
amended petition and determined that: 

"PSI should be allowed to proceed with its case for rate relief based upon 
alternative theories reasonably drawn from the allegations contained in its amended 
petition. 

The order determined that the proceeding should go forward under I.C. § 8- 1-2- 
113, stating that PSI would bear the burden of proving that a situation exists 
which, absent immediate corrective action, will result in serious harm to the 
utility, and particularly its customers, and noting certain matters which would be 
relevant to that determination. 

A prehearing conference was held on January 23, 1985, and on February 6, 1985, a 
supplemental prehearing conference order was issued, which established new prefiling 
and hearing dates, indicated that all relevant portions of the prehearing conference 
order of August 15, 1984, should remain in effect, including Pars. 2, 3, and 4, and 
set forth the scope of the remaining issues to be heard in this phase of the 
proceeding. 

Thereafter, on February 11, 1985, PSI prefiled its case-in-chief in support of its 
request €or emergency rate relief. 

On February 26, 1985, OUCC and various intervenors filed a motion to deny relief 
and memorandum in support, claiming (1) PSI'S prefiled case sought relief beyond the 
scope of the supplemental prehearing conference order of February 6, 1985, and (2) 
that the commission is without jurisdiction to grant the relief requested by PSI 
under I.C. § 8-1-2-113. The gravamen of the motion was that PSI is seeking 
lbpermanent" rate relief in its prefiled case, and that such relief is not authorized 
by the emergency statute under which the case is proceeding. 
the commission issued its order denying the motion to deny relief. 

On March 27, 1985, 
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On March 8, 1985, PSI filed its supplemental response to first joint data request, 
Office of Utility Consumer Counselor's first individual data request, Citizens 
Action Coalition's supplemental prediscovery request, and city of Terre Haute's 
interrogatories and request for production of documents (supplemental response) , 
seeking to limit its discovery responses to those issues not stayed in this phase of 
the proceeding. In its supplemental response, PSI stated its intent to open a new 
document depository to house documents which were within the parameters of the case 
as established by the commission. 
document depositories originally established in October, 1984. 

The new document depository would replace the 

WVPA and OUCC filed their respective responses to PSI's supplemental response, 
requesting that PSI be ordered to reopen its original document depositories and to 
make available throughout the entire proceeding all responses previously made by PSI 
to all data requests submitted. In its ruling of May 3, 1985, the commission 
denied OUCC's and WVPA's requests, ordered PSI to "hold and preserve" its original 
document depositories pending a future determination of the Marble Hill amortization 
issue, and authorized OUCC and intervenors to pursue specifically designated, 
relevant discovery. 

We note that extensive discovery was undertaken in this proceeding, including 
depositions, interrogatories, and data requests, and extensive discovery disputes 
ensued, leading to a battery of charges and countercharges regarding compliance with 
and abuse of the discovery process. It has become clear that in a case of this 
magnitude and complexity, more specific guidelines and limitations are required 
regarding proper discovery. 

Presentation of PSI'S case-in-chief began on June 17, 1985, and was completed on 
June 27, 1985. 

At the close of PSI's case-in-chief, WVPA moved for dismissal or, in the 
alternative, for judgment on the evidence. 
filed other motions to dismiss. On August 16, 1985, a preliminary ruling on 
motions to dismiss was issued, which determined that PSI had made an adequate case 
that an emergency exists sufficient to justify the continuation of evidentiary 
hearings to allow the OUCC and intervenors the opportunity to present evidence in 
response to PSI'S case. The commission, in that order, further concluded that that 
portion of the OUCC's and intervenor's motions to dismiss which argued that any 
relief granted pursuant to I.C. § 8-1-2-113 must be "temporary in nature is 
granted.'' 
may be granted as a result of PSI'S pending emergency rate request should be interim 
relief subject to refund pending a general rate case encompassing consideration of a 
full range of issues related to the recovery of PSI's Marble Hill investment. The 
preliminary ruling indicated that rates authorized in this proceeding must be 
subject to refund because of the impossibility of separating out all Marble Hill 
effects from the proceeding. On September 4, 1985, PSI filed its motion to 
reconsider, seeking a modification of that portion of the preliminary ruling which 
determined that any relief granted in this proceeding must be subject to refund. 
On September 6, 1985, IEC filed an appeal of the preliminary ruling to the full 
commission. Responses and a reply have been filed to the motions of PSI and IEC. 
Our ruling on the pending motions is set forth in Finding No. 7 ( B ) ,  nature and 
duration of rate relief. 

OUCC and other intervenors subsequently * 
The commission went on to hold in that order that any rate relief which 

Pursuant to due, legal, and timely notice, public hearings were held in Terre 
Haute, Ind. (the largest city in PSI's service territory), on August 8, 1985, in 
Kokomo, Ind., on August 12, 1985, and in Columbus, Ind., on August 15, 1985. At 
such hearings testimony was presented by customers of PSI and public officials 
concerning the proposed rate increase, and such testimony has been duly considered. 

The public and intervenors began presentation of their cases-in-chief on August 19, 
1985, and completed presentation on August 23, 1985. The staff Report No. 6 of 
Wayne Lash, commission's chief economist, was accepted into the record pursuant to 

Rebuttal evidence was presented on September 
9, 1985 - 

rl) I.C. 5 8-1-1-5 on September 3, 1985. 
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The posthearing filings of all parties were completed on November 1, 1985. 
the completion of the posthearing filing the evidentiary record was closed. 

On November 19, 1985, the supreme court of Indiana granted transfer on NIPSCO's 
appeal of the NIPSCO decision. On that date the court announced its decision 
affirming the holding of the court of appeals of December 27, 1984. Citizens Action 
Coalition of Indiana. Inc. v. Northern Indiana Pub. Service Co.. Inc., -- Ind. --, 
485 N.E.2d 610 11985). On January 3, 1986 the supreme court denied NIPSCO's 
request for rehearing. 

With 

On January 31, 1986, the OUCC filed its petition for further hearing before entry 
of an order with the commission. By its petition, the OUCC sought leave to 
introduce additional evidence and the scheduling of an additional hearing at which 
that evidence might be offered. 
1986, was an agreement between PSI and the OUCC dated January 31, 1986 (settlement 
agreement). [FNlI 
evidence which the OUCC sought leave to introduce. On February 3, 1986, CAC filed 
its motion to dismiss or deny requests for relief in amended petition and petition 
to approve proposed settlement agreement. By its motion, CAC moved the commission 
to dismiss or deny (1) the request for an "amortization increase" contained in Pars. 
14 to 17 of the amended petition of PSI filed in this cause on January 8, 1985, and 
(2) the petition filed January 31, 1986, by the OUCC requesting further hearing 
before entry of an order. 

FNI. The term ''settlement agreement" as used in this order is intended to refer 
specifically to the agreement between OUCC and PSI dated January 31, 1986, which 
should not be confused with the previous settlement agreement in this cause approved 
on March 8, 1984. 

Appended to the OUCC's petition of January 31, 

That agreement and evidence in support thereof constituted the 

By its order of February 5, 1986, the commission granted the OUCC1s petition for 
further hearing before entry of an order and denied as premature that portion of 
CAc's motion to dismiss or deny requests for relief in amended petition and petition 
to approve proposed settlement agreement which objected to the OUCC1s petition for 
further hearing before entry of an order. That portion of CAC's motion of February 
3, 1986, moving the commission to dismiss or deny PSI'S amended petition of January 
8, 1985, was taken under advisement. The commission's order of February 5, 1986, set 
a public hearing in this cause for February 24, 1986, at 9:00 A.M., EST, in Room 
907, State Office Building, Indianapolis, Ind. 

On February 4, 1986, CAC filed its motion for prehearing conference and preliminary 
hearing. That motion requested that a prehearing conference and preliminary 
hearing be held in this cause prior to any hearing on the merits of the proposed 
settlement agreement. On February 7, 1986, the OUCC filed its motion to deny CACfs 
request for a prehearing conference and to set reasonable procedural guidelines for 
further hearings. 
request for prehearing conference, establish prefiling dates, and establish other 
procedural guidelines relevant to the hearing established by the commission's order 
of February 5, 1986. Also, on February 7, 1986, PSI filed its objection to motion 
for prehearing conference.and preliminary hearing. Appended to that objection was 
the supporting affidavit of W.J. Hebble. By its objection and the supporting 
affidavit PSI set forth the emergency nature of the subject matter to be considered 
at the February 24, 1986, hearing and requested that the commission deny CAC1s 
motion for prehearing conference in the interest of expediency. 

By its motion the OUCC moved the commission to deny CACfs 

By a docket entry of February 7, 1986, the commission denied CAC's motion for 
prehearing conference and preliminary hearing. By that entry the commission 
provided for discovery relevant to matters to be presented at the February 24, 1986, 
hearing and provided for the prefiling of testimony to be presented at that hearing. 

On February 17, 1986, IEC filed its motion for clarification of the February 5, 
1986, order. 
5, 1986, order so as to better define the scope of the February 24, 1986, hearing, 
specifically to preclude relitigation of the issue concerning distribution of any 

By that motion IEC requested that the commission clarify the February 
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rate relief among customer classes. IEC's motion was ruled upon at the hearing on 
February 24, 1986. The commission precluded the parties from presenting additional 
evidence on the issue of rate design. 

On February 20, 1986, intervenors CAC, Terre Haute, and Save the Valley filed their 
verified joint motion for extension of time to discover evidence and file prefiled 
testimony and for additional public hearing. On February 21, 1986, Save the Valley 
filed its affidavits submitted as prefiled testimony and in support of verified 
joint motion for extension of time. 
affidavits CAC, Terre Haute, and Save the Valley moved the commission to extend the 
time for them to discover evidence and prefile expert testimony in this cause until 
March 27, 1986, and to set an additional hearing to present such evidence on April 
11, 1986. On February 21, 1986, PSI filed its response to the verified joint 
motion for extension of time. Appended to that motion was the supporting affidavit 
of Charles J. Winger. PSI by its response set forth legal arguments in opposition 
to the joint motion for extension of time and set forth facts alleging extreme 
prejudice to PSI if the verified joint motion for extension of time were to be 
granted. Also, on February 21, 1986, the OUCC filed the public's response to the 
verified joint motion for extension of time. Appended to that response was the 
supporting affidavit of Bernard T. Perry. The OUCC by its response set forth both 
argument and facts alleging the need for expediency in proceeding with the February 
24, 1986, hearing. 

By docket entry of February 24, 1986, the commission ruled upon the verified joint 
motion for extension of time to discover evidence and file prefiled testimony and 
for additional public hearing of CAC, Terre Haute, and Save the Valley. By that 
entry, the commission found that a l l  parties to this proceeding were being afforded 
a full and fair hearing, that the movants had failed to show due diligence in their 
prehearing preparation, and that the additional time requested would adversely 
affect PSI'S financial condition. Having so found, the commission denied the 
verified joint motion for extension of time to discover evidence and file prefiled 
testimony and for additional phblic hearing. 

By their joint motion and supporting 

Pursuant to due, legal, and timely notice a public hearing was held in this cause 
commencing on February 24, 1986, at 9:00 A.M., local time, in Room 907, State Office 
Building, Indianapolis, Ind., and being therein concluded on February 26, 1986. 
The subject of that hearing was the settlement agreement filed by PSI and OUCC on 
January 31, 1986. 
documentary evidence, the testimony of witnesses, and were afforded an opportunity 
for cross-examination and the presentation of arguments. The parties were directed 
to file any posthearing filings on or before 9:00 A.M. on February 28, 1986. Those 
filings have been received and reviewed. 

a 
During the course of that hearing the parties presented 

A majority of the commission has attended virtually all of the evidentiary hearings 
and has thus observed the demeanor and credibility of the witnesses in reaching the 
findings set forth herein. All contentions and proposed findings of the parties 
not specifically determined in this order should be rejected. The commission has 
given consideration to the evidence presented herein and the arguments made in 
arriving at the findings and conclusions set forth in this order. Therefore, the 
commission having heard and considered the evidence, and based upon the applicable 
law , now finds : 

1. Notices and Jurisdiction. Due, legal, and timely notice of the filing of the 
petition was given and published by PSI as required by law; 
notice was given by PSI to its customers summarizing the manner and extent of the 
proposed changes in its rates and charges; and due, legal, and timely notices of 
the prehearing conferences and of the commencement of the public hearings in this 
cause were given and published by the commission as required by law. PSI is a 
public utility within the meaning of the Public Service Commission Act, as amended, 
and is subject to the jurisdiction of the commission, in the manner and to the 
extent provided by the laws of the state of Indiana; 
jurisdiction over PSI and over the subject matter of this proceeding. 

proper and timely 

the commission has 

2. Pending Rulings. Throughout the rather protracted course of these proceedings, 
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several objections or motions were taken under advisement or not adequately 
addressed which require our attention. Any objections or motions not specifically 
discussed in this final order, or rendered moot thereby, should be deemed overruled 
or denied. 

At the field hearing in this cause held in the city of Terre Haute on August 8, 
1985, the commission heard the testimony of Robert Conrad in opposition tp PSI'S 
request for rate relief. On cross-examination, Mr. Conrad testified that although 
he was a Terre Haute resident, he was speaking on behalf of the Wabash Valley 
Chapter of Citizens Action Coalition. Counsel for PSI moved to strike his 
testimony for the reason that because it was offered on behalf of a party to this 
cause, Mr. Conrad's statements violated this commission's prehearing conference 
order, which required all parties' testimony and exhibits to be prefiled. The 
presiding chief administrative law judge took the motion under advisement pending a 
response from CAC's attorney, who was not present at the Terre Haute field hearing. 
Having received no response from CAC, the commission now determines that PSI'S 
motion to strike Mr, Conrad's testimony should be granted and such testimony should 
be stricken from the record. 

At the rebuttal hearing in this cause on September 9, 1985, OUCC objected to 
certain portions of rebuttal testimony offered by PSI witness Ali. We reserved 
ruling at the hearing. We now overrule the objection that pp. 1 and 2 of 
petitioner's Exh. W are not rebuttal testimony, but merely restate witness Ali's 
direct testimony. Such testimony is a direct response to, and an attempt to rebut, 
OUCC witness Norco's testimony regarding his interpretation that PSI was committed 
to spending large sums of money in the absence of legal requirements to do so. 
With regard to the remaining objections based on hearsay, we hereby overrule OUCc's 
objections. Pages 12 through 16 of petitioner's Exh. W are not hearsay at all. 
Such testimony was not offered to prove the truth of the statements contained 
therein, but rather to demonstrate the continuing activity with regard to acid rain 
legislation, tending therefore, to rebut Mr. Norco's opinion that no such bill will 
be forthcoming in this session of Congress and that other events have pushed acid 
rain onto the back burner. With regard to Mr. Ali's conversation with Bruce 
Jordan, we believe this form of hearsay is permitted when an expert has used it in 
formulating his opinion, and where the three-prong test of Duncan v. Georse Moser 
Leather Co.. - - -  1nd.ADD. ---. 408 N.E.2d 1332 (19801, has been met. Taken in 
context, it is apparent that witness Ali's testimony in this regard relied upon, 
rather than restated by confirmation, Mr. Jordan's statements. This is consistent 
with our earlier ruling on identical objections by PSI to portions of Mr. Norco's 
prefiled direct testimony, OUCC's Exh. 18- D. It is clear from the context of Mr. 
Norco's testimony that he relied upon the opinion of others to corroborate, rather 
than to formulate, his opinion. 

I 

~ 

By their posthearing submission of February 28, 1986, intervenors Terre Haute and 
Save the Valley raised two requests for disposition. First, those intervenors 
renewed their previous motion for Chairman Montgomery to recuse himself or be 
disqualified, which had been denied by this commission's docket entry dated 
September 5, 1985. In their posthearing submission, Terre Haute and Save the 
Valley cited excerpts from the deposition of R. Mark Lubbers in support of their 
renewed motion. 
Chairman Montgomery, this commission need not address the merits of the intervenors' 
argument. As we stated in our previous ruling, there is no statutory authority 
specifically or impliedly conferring upon the commission the power to act concerning 
allegations of misconduct by a commission member. 
adjudicate questions concerning the potential disqualification of a commissioner and 
the renewed motion should be denied. (See, Re Public Service Co. of Indiana, Inc., 
Cause No. 37292, Oct. 12, 1984 [Ind.P.S.C.] [Banta's.concurrencel ) . 

Although those excerpts demonstrate no misconduct on the part of 

This commission will not 

Intervenors Terre Haute and Save the Valley also moved for reconsideration of the 
commission's ruling dated February 24, 1986, which denied their verified joint 
motion for extension of time. As additional support for their joint motion, the 
intervenors submitted the affidavit of Ronald L. Knecht as an attachment to their 
posthearing filing. 
time to retain an outside consultant to review the proposed settlement agreement. 

That affidavit purports to establish the need for additional 
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We have already commented upon the intervenors' access to information and ability to 
retain technical analyses weeks prior to the actual filing of that agreement and we 
find that the submission of an additional affidavit is not grounds for 
reconsideration of our prior ruling. Therefore, the request for reconsideration of 
the commission's denial of Terre Haute's and Save the Valley's joint motion for 
extension of time is denied. 

a 
On February 3, 1986,  CAC filed its motion to dismiss amended petition and petition 
to approve settlement agreement. That portion of CAC's motion, which addressed the 
OuCC's petition for further hearing to consider the proposed settlement agreement, 
was denied in the commission's order dated February 5, 1986,  as having raised the 
issue prematurely. To the extent that the settlement agreement is now before the 
commission for consideration, we have addressed CAC's arguments that approval of the 
settlement agreement would be an unlawful recovery of PSI'S Marble Hill investment 
in the body of this order. CAC's argument that to allow PSI to retain the interim 
emergency surcharge revenues previously collected under the commission's order of 
March 14, 1984,  would be an unlawful recovery of Marble Hill costs through rates is 
addressed below in Finding No. 7(B). CAC's argument that the creation and recovery 
of a tax loss asset attributable to the Marble Hill write-off is an unlawful 
recovery of Marble Hill costs through rates is discussed in Finding No, 6 ( B ) .  The 
commission has rejected CAC's arguments and that portion of its motion to dismiss 
addressing the proposed settlement agreement has been effectively denied on its 
merits. 

The commission's order of February 5, 1986,  took under advisement that portion of 
CAC's motion seeking to dismiss Pars. 14 through 17 of PSI'S amended petition of 
January 8 ,  1985 .  Those paragraphs of the amended petition contain the basis for 
PSI'S request for rate relief predicated upon an amortization of its Marble Hill 
investment. CAC's motion to dismiss filed on February 3, 1986,  is effectively a 
renewal of its motion to dismiss or deny prayer for relief dated January 8 ,  1985,  
which motion had been taken under advisement by the commission's order of January 
23, 1985,  in which the issue of Marble Hill amortization was stayed pending Indiana 
supreme court action in the NIPSCO case. CAC reasons that because the Indiana 
supreme court has now rendered its decision in the NIPSCO case, those portions of 
PSIIS amended petition seeking to amortize and recover its Marble Hill costs should 
be dismissed on the basis of that decision. 

PSI filed a response to CAC's most recent motion to dismiss on February 2 0 ,  1986.  
PSI claims that the settlement agreement precludes it from ever seeking to amortize 
or otherwise recover its Marble Hill investment and that ultimate approval of the 
settlement agreement would render moot the issue raised in CAC's motion. In its 
response, PSI also requested the opportunity to address factual, constitutional, and 
other legal issues related to the dismissal of the challenged portions of its 
amended petition if the settlement agreement is not ultimately approved or is 
rendered null and void by future legal action. PSI'S request to hold this docket 
open, including all provisions of the amended petition, is reasonable and will 
result in no prejudice to any party. We, therefore, determine that the pending 
motions to dismiss the amortization portions of PSI'S amended petition should remain 
under advisement until further order of this commission. 

On August 1 6 ,  1985,  the commission issued a docket entry rendering a preliminary 
ruling on motions to dismiss, which determined that any rate relief granted in this 
proceeding should be interim relief subject to refund pending a general rate case 
encompassing consideration of a full range of issues related to the recovery of 
PSI'S Marble Hill investment. As indicated in our summary of the procedural 
history, the commission's decision on the pending motion to reconsider and appeal of 
that preliminary ruling to the full commission is set forth in Finding No. 7 ( B ) ,  
nature and duration of rate relief. 

3 .  PSI'S Organization and Business. PSI is an Indiana corporation with its 
principal office and place of business in the town of Plainfield, in Hendricks 
County, Ind. It owns, operates, manages, and controls plants, properties, and 
equipment used for the production, transmission, distribution, and furnishing of 
electric utility service in the state of Indiana. At December 31,  1984,  PSI 
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supplied such service to nearly 550,000 ultimate customers in 69 counties in the 
central and southern parts of Indiana. PSI also sells electric energy for resale 
to WVPA, Indiana Municipal Power Agency, and Hoosier Energy REX, as well as to 
individual municipal utilities, rural electric membership corporations, and to other 
investor-owned public utilities, which in turn supply electric utility service to 
numerous consumers in areas not served by P S I .  Such sales for resale and the rates 
charged therefor are not subject to the jurisdiction of this commission, but are 
subject to the jurisdiction of the Federal Energy Regulatory Commission (FERC) under 
the Federal Power Act. PSI'S present base rates and charges were approved by this 
commission on January 20, 1983, in Cause No. 36818 151 PUR4th 61, and as indicated 
above, the current interim emergency surcharge was approved on March 8, 1984, in 
this Cause No. 37414. 

[l] 4 .  PSI'S Current Financial and Operating Emergency. PSI is seeking emergency 
rate relief under, and has presented its case on the basis of, I.C. § 8-1-2-113. 
After an extensive review of judicial and commission interpretations of that 
statute, the commission provided its most complete statement concerning emergency 
rate relief in Re HVL Utilities, Inc., Cause Nos. 36630 et al., Jan. 11, 1983 
(1nd.P.S.C.). The commission has defined the word "emergency81 as "a condition or 
occurrence requiring immediate action." A grant of emergency rate relief requires 
proof that a situation exists which absent immediate corrective action will result 
in serious harm to the petitioning utility and its customers. Relevant to such a 
determination would be evidence of possible curtailments of service, serious 
deterioration of the utility's financial condition, an inability to meet day-to-day 
cash operating expenses, and the utility's efforts to reduce operating costs. 

The evidence presented in this cause showed that most traditional financial ratios 
and measures for PSI were at greatly deteriorated levels. PSI demonstrated that 
its current financial condition is precarious. The unrebutted testimony of PSI 
chairman, Hugh A. Barker, and Morgan Stanley & Co. managing director, John F. 
Curley, established that PSI'S 1984 earnings per share were 76% below its 1983 
level; that its return on equity was only 3.90; that its fixed charge coverage 
levels are very low; that its common stock was selling at only 30% of book value; 
and that it has suffered serious downratings of its first mortgage bonds and 
preferred stock to below investment grade. PSI also established that it currently 
has only limited, short-term access to external financing at a reasonable cost. As 
recently as February 3 ,  1986, PSI'S preferred stock security ratings were reduced by 
Standard & Poor's from aBc* to 'C," which is the next to lowest rating and is in the 
category described as "lowest quality, poor prospects of attaining real investment 
standing." On the same date, Moody's lowered its rate on PSI'S preferred stock 
from lvb3' to "cas," which is described as "issues in poor standing, may be in 
default," and Duff & Phelps also lowered its preferred stock rating from 15 to 17, 
which is comparable to the Moody's rating. 

PSI in this proceeding presented extensive evidence regarding it5 projected future 
capital requirements, which we find helpful in evaluating the financial effects of 
PSI'S current emergency condition and the relief which is reasonably required to 
alleviate such condition- Petitioner's primary argument was that while it had a 
very short-term need to refund and reduce its current revolving credit agreement as 
well as some additional needs for capital €or the rehabilitation of existing 
generating units and expansions of its transmission and distribution facilities, 
petitioner needs additional revenues now to restore reasonable access to capital 
markets to meet future needs for additional generating capacity, environmental 
control facilities which petitioner expects to be mandated in the near future, and 
capital to retire maturing debt. Petitioner presented evidence that its secured 
and unsecured debt is rated at less than investment grade and therefore cannot be 
purchased by many institutions, that its cost of equity capital is significantly 
higher than average, and that it expects to have significant capital needs by 1988 
or 1989. 

A great deal of controversy centered around the timing and amount of such capital 
requirements. (See Finding No. 9(C) and (D) for a more detailed discussion of PSI'S 
future capital needs.) For purposes of evaluating the reasonableness of the 
settlement agreement between OUCC and PSI, we think it is sufficient to note that 

e 
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the major projected capital expenditures for the period 1986-89 relate to projected 
new environmental requirements, and that the settlement agreement provides for the 
filing of additional rate proceedings in the event statutory or regulatory changes 
requiring such expenditures result in a need for additional emergency rate relief. 
While we are very much concerned with PSI'S ability to meet its capital requirements 
at reasonable cost, we concur with the OUCC and PSI that the rate relief provided 
for in the settlement agreement and supported by the record herein should permit PSI 
to begin the long journey to financial viability and access to capital markets. 

As indicated above, PSI currently has essentially no access to the short- or long- 
term capital markets. Consequently, a critical concern for PSI is continued 
availability of its bank revolving credit agreement, which was executed between PSI 
and a consortium of 22 commercial, domestic, and foreign banks, on November 28, 
1984, and approved by this commission on October 12, 1984, in Cause No. 37292. At 
the time of hearing, the revolving credit agreement would expire on March 1, 1986, 
unless all 22 banks agreed to an extension. PSI witness W.J. Hebble testified that 
the current loans outstanding from the participating banks to PSI are classified as 
substandard by national bank examiners, which means that PSI'S credit is a well- 
defined weakness which could affect the ability of the banks to recover all their 
loans. If PSI is forced into a negative common equity position by the write-off of 
its Marble Hill costs, further pressure could be placed on the lenders by national 
bank examiners. Mr. Hebble testified that he did not expect any agreement by the 
banks for an extension of the revolving credit agreement until after receipt of an 
order by this commission. 
agreement is not extended prior to its expiration, PSI will be in default since 
borrowings will be due and cannot be paid. Furthermore, in the event the banks 
exercise their right to the underlying security for their loan, Series KK first 
mortgage bonds in the amount of $125 million, in lieu of extension, such action 
would constitute an event of default under the indenture controlling the long-term 
debt of the company. Unsecured defaults of this nature would be an invitation for 
PSI to be adjudged a bankrupt. Some parties questioned whether the banks would 
refuse to extend the maturity of the revolving credit agreement if no rate relief 
were granted, and whether they would instead require a specific pay down schedule. 
The evidence was, however, that the choice of the banking group was whether to 
extend or not extend, and that a pay down schedule was not a consideration. In 
light of PSI'S very tenuous financial condition, this commission can ill-afford to 
indulge in speculation that the banks would be willing to continue loans classified 
as substandard or below with no indication of regulatory support by this commission. 
The evidence indicated that prospects for an extension without additional rate 
relief were very uncertain, considering that the loan is already substandard and 
that the banks would be required to waive certain covenants currently made by PSI 
under the revolving credit agreement. PSI does not have the present ability to pay 
its outstanding debt under the revolving credit agreement, and without rate relief 
it does not appear that any other external financing sources are available to PSI. 

PSI has determined to write off virtually all of its abandoned Marble Hill costs, 
resulting in negative retained earnings which precludes the declaration and payment 
of preferred or common dividends. The company also faces a negative common equity 
or net worth position, referred to by some witnesses as insolvency. The evidence 
showed that such condition would put PSI in a very vulnerable position regarding its 
creditors and would adversely affect its ability to engage in financial 
restructuring and begin the financial rebuilding process. 
PSI precariously close to bankruptcy. 

PSI also established through the testimony of its chairman, Mr. Barker, its 
president, Darrell V. Menscer, and others that it has engaged in a variety of 
strenuous cost cutting measures, that its operations are seriously constrained; 
that PSI is continuing to operate with reduced maintenance and construction 
programs, which if continued will adversely affect the availability of its 
generating units and the reliability of its service to customers; 
operating at employee meaning levels less than those reasonably required to render 
adequate service and at wage and salary levels well below the competitive levels 
necessary to retain and attract well qualified employees. While OUCC, commission 
staff, and intervenors took issue with certain portions of the plan proposed by PSI 

He further testified that if the revolving credit 

In fact, it could bring 

that it is 
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to restore its operations, no party contended that a restoration of operations is 
unnecessary. Our commission staff, after careful review of PSI'S current operating 
conditions, recommended that manning and maintenance programs generally be restored, 
as discussed in more detail below. 

Neither OUCC nor intervenors seriously disputed that PSI'S overall financial 
situation is tenuous. In fact, OUCC policy witness, Howard E. Lubow, supported 
continuation of the interim emergency surcharge and testified that even a small 
reduction in rates could result in PSI'S inability to meet its obligations as they 
become due. Although OUCC's economic expert, Dr. Christopher C. Pflaum, disputed 
that PSI is in a current financial emergency, he did recognize serious future 
financial problems related to refunding large sums of debt ($446 million by 1993) 
and financing expenditures to maintain capacity and meet environmental regulations. 
Witness Pflaum's Exh. CCP-1 also shows a 20.39% deterioration in earnings per share 
from operations and a 5.77% decrease in total cash flow, including the surcharge 
revenues, in the period 1984-85. 

123 While the parties acknowledged the seriousness of PSI'S financial condition, 
disagreement centered around whether an must be measured in terms of 
cash flow. We have indicated several times in this proceeding that we do not 
accept that the only test of whether an emergency exists is whether there is 
sufficient cash to pay operating expenses at present rates. Revenue requirements 
considerations are also relevant and should be considered, as acknowledged in the 
settlement agreement between the OUCC and PSI. 

[3] The commission now finds that an emergency exists. PSI'S financial condition 
has severely deteriorated. PSI must have reasonable access to the capital markets 
to provide for its future capital needs which will be required to continue to 
provide adequate and reliable electric service to its customers. PSI currently has 
no access to the long-term capital markets at a reasonable cost. The company's 

Continued availability of short-term access through the revolving credit agreement 
is threatened. That credit agreement will expire and PSI has no means to pay those 
borrowings when due. Writing off its abandoned Marble Hill costs for financial 
accounting purposes will place PSI in a negative net worth position, which would 
further weaken any possibility of extending the revolving credit agreement and would 
make PSI technically insolvent, thereby bringing it precariously close to 
bankruptcy. The company has been operating under severe constraints in an effort to 
reduce its operating costs. Absent the ability to increase its maintenance, 
manning, and compensation levels, the availability of its generating units and the 
reliability of service to its customers will be threatened. It is clear from the 
evidence and we now find that a condition exists which, absent immediate corrective 
action, will result in serious harm to PSI and to its customers. 

5. Alternative Solutions and Settlement Agreement. 

- first mortgage bonds and preferred stock are rated below investment grade. 

(A) Financial Alternatives. In our order of January 23, 1985, we suggested that 
other parties might wish to present alternative solutions to PSI'S current condition 
and indicated that we would entertain well-proved evidentiary presentations 
demonstrating any benefits from such proposals over the short and long term. In 
our supplemental prehearing conference order of February 6, 1985, we indicated that 
the goal of such proposals should be the provision of safe and reliable utility 
service at the lowest price possible under the circumstances. The only party to 
address alternatives was OUCC, which presented several possible alternatives, 
including bankruptcy (which was not advocated), sale/leaseback of assets, outright 
sale of assets, and suspension of dividends. Since the settlement agreement 
provides specifically for suspension of dividends, as well as a commitment to 
undertake measures to achieve a restructuring of the company (in lieu of formal 
bankruptcy with its negative consequences), we find it unnecessary to make specific 
findings regarding the proposals presented by the OUCC prior to the settlement 
agreement. 

(B) Bankruptcy. OUCC submitted the testimony of James A. Knauer, a partner in the 
law firm of Kroger, Gardis & Regas, Indianapolis, Ind. to consider "the alternatives 
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available to Public Service Co. of Indiana, Inc. (PSI), if it is unable to meet its 
financial obligations on a timely basis.'@ Witness JSnauer testified to five 
alternatives: (1) reorganizing its debt structure out of court through a voluntary 
composition or extension arrangement with its creditors, (2) filing Chap. 7 
bankruptcy proceedings under the 1978 Bankruptcy Code, (3) filing Chap. 11 
bankruptcy proceedings under the Bankruptcy Code, (4) if the Indiana supreme court 
approves rates based upon amortization of sunk costs in an abandoned generating 
plant, amortizing Marble Hill costs, and (5) approval by this commission of retail 
rates that would allow PSI to earn a return sufficient to pay its operating expenses 
and its capital costs, including service on its debt and dividends on its stock. 

Witness Knauer stated in his direct testimonv: "Without the DrosDect of Marble 
Hill coming on-line to eventually contribute Goward the reduction bf the debt 
structure, extension agreements may not be a solution." In a general way, he 
thought a composition of creditors might be a more workable solution, but he 
presents no specific plan. In the absence of a workable plan, the commission 
unable to determine if a composition of creditors or a workout would be viable 

is 

Mr. Knauer concentrated his testimony on reorganization of PSI under Chap. 11 of 
the Bankruptcy Code and concluded that "it should be a matter of last resort only." 
He admitted that Chap. 11 reorganization would involve an additional layer of 
regulation through the bankruptcy court. 
operate its business, for example, any interim rate increase would have to be 
approved by this commission with respect to retail rates and by FERC with respect to 
PSI'S wholesale rates; issuance of any securities or bank loans by PSI while in 
bankruptcy would have to be approved by this commission and, under certain 
circumstances, by FERC; sale of any transmission lines by PSI would have to be 
approved by this commission and FERC; and the sale of any generating facilities by 
PSI would have to be approved by this commission. Additionally, the utility would 
be subject to the overview of the trustee. He stated that it was not clear what 
would be done if the regulatory commissions and the bankruptcy court disagreed on 
the treatment of these matters. One thing is certain -- that the extra layer of 
regulation would increase PSI'S expenses and, thereafter will increase the cost of 
electricity to PSI'S ratepayers. The Michigan Public Service Commission in its 
order Re Consumers Power Co., 66 PUR4th 1. 21 (Mich.P.S.C.19851, concluded as 
follows : 

The utility still would be permitted to 

4D 

"Bankruptcy would be a lengthy and expensive proceeding, perhaps a minimum of five 
years and a cost of $50 million, according to Mr. Whelan. By the time it was over, 
Consumers would likely not be financially healthy and a rate increase might still be 
required as a condition of the approving of a plan of reorganization." 

Mr. Whelan is Roger M. Whelan, a bankruptcy judge in Washington, D.C., for 11 
years. 

Witness Knauer did acknowledge that the bankruptcy court could intervene in rate- 
related matters where the imminent disruption of electrical service was threatened 
because the regulatory body could not or would not act in time to provide income 
from rates that would avoid such disruption. Certainly 5 105(a) of the BankruDtcy 
Code provides the bankruptcy court broad enough intervention power to avoid such a 
catastrophe. Undoubtedly, there must be a balancing of the commission regulation 
on one hand and the duties of the bankruptcy court on the other hand. 
was summarized in Vol, 59 of the American Bankruptcy Law Journal by Evan D. Flashen 
and Michael J. Reilly (1985), at p. 149 as follows: 

This concept 

"It is suggested, therefore, that the court should focus on 'core proceedings' and 
Ithe ultimate goal of Chap. 11' on the one hand, and the importance of the public 
policy supporting PUC regulation on the other hand, in determining which events it 
should control and which should be left to the control of the regulatory agency. 
For example, while the reorganization court should not be permitted to alter state 
law concerning which costs should be included in the utility rate base (unless the 
state law is unconstitutional), the court should possess superior jurisdiction to 
authorize interim postpetition borrowing, to grant interim security interests in the 
utility's assets, to value the utility's assets, and to issue securities pursuant to 

@ 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

a 



72 P.U.R.4th 660 Page 20 
72 P.U.R.4th 660, 86 WL 732831 (1nd.P.S.C. ) 
(Publication page references are not available for this document.) 

a plan of reorganization. 
public interest in regulating such activities, the resulting interference with the 
reorganization process that such agency regulation would cause would unduly inhibit 
the utility's reorganization prospects and frustrate the ultimate goal of Chap. 11." 
(59 Am.Bankr.L.J. 135, 149.) 

Although the regulatory agencies have a legitimate 

Despite Mr. Knauer's confidence that everything would work smoothly between the 
bankruptcy court and the regulatory agencies, other eminent authorities and 
commissions have serious doubts. 

Ratepayers can expect higher rates if PSI files under Chap. 11. This result was 

"Even with the abandonment or other disposition of the nuclear project, however, 

analyzed by Messrs. Flashen and Reilly at p. 166 as follows: 

bankruptcy should not be viewed as a panacea for ratepayer ills. 
ratepayers will probably suffer significantly from the bankruptcy. 
reorganization process the utility will incur considerable expenses of 
administration, and, both during and after reorganization, the utility may be 
saddled with a reduced ability to obtain financing and an increased cost for such 
financing." (59 Am.Bankr.L.J. 135, 166.) 

In fact, 
During the 

After extensive hearings on Chap. 11 bankruptcy proceedings for Public Service Co. 
of New Hampshire, the New Hampshire Public Utilities Commission found: 

necessity of establishing various credit committees creates a large potential for 
litigation to establish claims against revalued assets. The estimated legal and 
accounting cost of a bankruptcy are a minimum of $20  million. 
credibility and reliability in the investment community after reorganization will 
require an indefinite period of time, if ever. Because the cost of capital will be 
exceedingly high, ratepayers will pay a penalty for bankruptcy." 
Co. of New HamDshire. 66 PUR4th 349. 428 [N.H.P.S.C.19851.) 

*The duration of a bankruptcy proceeding is estimated at three to five years. The 

To regain 

(Re Public Service 

The New Hampshire commission concluded that bankruptcy was not in the public 
interest and the Michigan commission in the case of Consumers Power Co., supra, 
found that bankruptcy was not a viable alternative. 

141 After considering the testimony of witness Knauer that bankruptcy should be a 
last resort for PSI and the authorities in this nebulous field, the commission finds 
that bankruptcy would not be in the public interest. 
the added layer of bankruptcy regulation, and the uncertainties inherent in the 
bankruptcy of an electric utility lead us to the conclusion that additional revenues 
through rates to avoid bankruptcy is a more desirable solution from the standpoint 
of PSI'S ratepayers and of  PSI. 

The delays, the added costs, 

(C) Settlement Agreement. On January 31, 1986, OUCC and PSI  entered into a 
settlement agreement which proposed a unique and innovative solution to the 
bankruptcy risks and financial uncertainties occasioned by the write-off of the 
Marble Hill investment. The operative provisions of the settlement agreement 
between OUCC and PSI are as follows: 

"(1) The commission should approve, pursuant to the emergency statute, a temporary, 

'(a) The surcharge revenues previously collected will be retained by PSI and will 

nonrefundable rate increase for PSS in Cause No. 37414, as follows: 

be reflected in net income during the period collected and the temporary surcharge 
revenues will continue to be collected, in base rates, in accordance with 5 5 
hereof. 

" '(b) In addition, PSI will be authorized to increase its rates for retail 
electric utility service in an amount designed to produce additional annual 
operating revenues of $68,200,000, on the basis of conditions regarding rates at 
March 31, 1984. 
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'(c) The total amount of the revenue increase will be effective on the date the 
commission issues its order and approves appropriate tariffs.' 

"(2) PSI will write off on its books of account the retail portion of its abandoned 

0 
Marble Hill costs (net of salvage) as of December 31, 1985. 

" ( 3 )  PSI agrees that it will not seek in any current or future proceeding before 
the commission to amortize or otherwise recover its investment in Marble Hill, 
except that if the rate relief provided for herein is ultimately denied, this 
agreement shall be null and void. 

"(4) PSI will not file with the commission any petition for a general increase in 
its electric revenues prior to January 1, 1989, except for fuel cost proceedings or 
emergency proceedings based on conditions beyond PSI'S control, such as, without 
limitation, statutory or regulatory changes or acts of God. 

"During such moratorium period, no party shall petition the commission, except for 
fuel cost charge adjustments, to reduce the level of PSI'S general rates and 
charges. 

" ( 5 )  PSI will file a rate petition with the commission for the establishment of 
permanent rates in the current docket in January, 1989. The parties will urge the 
commission to issue an order no later than December 31, 1989, and the temporary 
rates established hereunder shall expire on December 31, 1989. 

"(6) The commission order approving and implementing this agreement will contain 
appropriate findings supported by substantial evidence and will result in just and 
reasonable rates. The parties agree to actively support such order if challenged. 

" ( 7 )  This agreement recognizes PSI'S decision to suspend common dividends for a 
financial restructuring period (1986-88) in order to rebuild the financial stability 
of the company, unless a dividend payment is required to implement a specific 
financial restructuring transaction which accomplishes one or more of the objectives 
set forth in 5 9 hereof. Further, the company will continue to seek commission 
approval of these transactions as required by Indiana law. 

* 
"(8) In order to mitigate the net worth effects of the write-off of Marble Hill, 
the parties agree that, subject to appropriate regulatory approvals, PSI should be 
allowed for regulatory and accounting purposes to record and recognize as an asset 
$475 million, which amount is equivalent to the future tax benefits due to the loss 
arising from the abandonment of the Marble Hill project and which PSI projects it 
will utilize during the 1986-89 time period. The parties further agree that, because 
of the emergency conditions confronting PSI, realization of such tax benefits must 
be assured and that a regulatory asset should be established to provide such 
assurance. Such asset shall be reduced as the tax benefits are realized by PSI. 
In the event that federal or state income tax rates decrease during the 1986-89 time 
period, no adjustment for that reason shall be made to PSI'S retail rates which have 
been established on the basis of the combined federal and state income tax rate of 
48.16%; however, in such an event a further reduction of the asset by a charge to 
cost of service in lieu of tax expense shall be recorded in each applicable year. 
Such charge shall be equal to the difference between the tax benefits realized by 
PSI in such year and what such tax benefits would have been if computed at the 
combined statutory tax rate of 48.16%. Any portion of such asset remaining on 
January 1, 1990, shall be allowed for rate-making purposes and be recovered ratably 
in PSI'S cost of service over a five-year period, commencing on January 1, 1990. 

"(9) This agreement recognizes that PSI will undertake all reasonable options 
designed to achieve the following objectives: (a) increase equity capitalization, 
(b) reduce current interest costs and debt, (c) restore credit rating to investment 
grade, and (d) restructure assets and liabilities to enhance shareholder values and 
the ability to serve ratepayers. This agreement further recognizes PSI'S decision 
to retain Salomon Brothers for a designated period of time for the specific purpose 
of exploring and implementing appropriate methods to accomplish these objectives. 
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"(10) PSI will not make nonenvironmental capital expenditures during the period 
1986-88 in an aggregate amount in excess of $285.1 million, provided that nothing 
shall prohibit any expenditure necessary in order to correct or prevent an emergency 
situation, or to enable PSI to provide adequate and reliable service to its 
customers. 

I'(11) PSI agrees that it will continue with the inspection and evaluation phases of 
its refurbishment plan, as described in the testimony of James E. Benning in Cause 
No. 37414. Any specific refurbishment project will not be implemented by PSI 
unless the long-term benefit of the project exceeds the cost of the project. 
Further, the company shall include progress related to this refurbishment program in 
its quarterly reports pursuant to I 12 hereof. 

and, upon request, will provide confidential briefings to the parties to this 
agreement not more often than quarterly. 

"(12) Until December 31, 1988, PSI will file quarterly reports with the commission 

"(13) This agreement is expressly conditioned upon the commission's approval of its 
terms and conditions without material change or condition. The parties agree that 
the rate relief set forth herein will be based upon an emergency, temporary order 
considering all necessary cash-flow and revenue requirement inputs. 

"(14) The discussions which have produced this agreement have been conducted on the 
explicit understanding that all offers of settlement, discussions and materials 
related thereto are and shall be privileged and shall be used only in support of 
this agreement and for no other purpose. 

"(15) This agreement is made upon the express understanding that it constitutes a 
negotiated settlement of PSI'S current rate request in Cause No. 37414 in support of 
the unique circumstances surrounding this cause. No party will use either the 
settlement agreement or the commission's order as a precedent for future rate cases. 
All parties will be free to advance any rate-making position they wish in the case 
to be filed in January, 1989, and thereafter, consistent with this agreement.'' 

(D) Commission's Authority to Approve Settlement Agreement. The settlement 
agreement either has not been joined in or has been actively opposed by other 
parties to this case. This situation poses two particular issues for the 
commission's consideration: first, whether the commission can accept the terms of a 
contested settlement agreement; second, what procedural obligations are owed to the 
objecting parties. Concerning the first issue, there appears to be no Indiana case 
or statutory law directly on point concerning the ability of the commission to 
consider a settlement among less than all parties in a matter pending before it. 
However, the general policy in Indiana favors settlements and resolutions of 

v. Automobile Underwriters, 159 Ind.App. 505, 307 N.E.2d 902 (1974). 
, 434 N.E.2d 943 (1982); Danes disputes. Hahn v. Ford Motor Co., - - -  Ind -ADP - - c -  

A number of regulatory and judicial decisions support the commission's authority to 
adopt the terms and conditions of contested settlements. If there is less than 
complete agreement among the parties, the settlement agreement no longer may operate 
of its own force. The commission may adopt the terms of a contested settlement, 
however, if it undertakes an independent inquiry to determine the proposal's 
compliance with the public interest. In Pennsylvania Gas & Water Co. v. Federal 
Power Commission. 150 U.S.ADD.D.C. 151, 95 PUR3d 207, 463 F.2d 1242 (19721, the U.S. 
court of appeals rejected Pennsylvania Gas's assertion that it was denied procedural 
due process by the Federal Power Commission's acceptance of a stipulation and 
agreement submitted by all the other parties and not joined in by Pennsylvania Gas 
and by the commission's termination of proceedings without further hearing. The 
court stated J95 PUR3d at DD. 210, 211. 463 F.2d at D. 1246): 

"It is well to note at the outset that 'settlement' carries a different connotation 
in administrative law and practice from the meaning usually ascribed to settlement 
of civil actions in a court. As we shall see later, [footnote omitted] in agency 
proceedings settlements are frequently suggested by some, but not necessarily all, 
of the parties; if on examination they are found equitable by the regulatory 

@ 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 



72 P.U.R.4th 660 Page 23 
72 P.U.R.4th 660, 86 WL 732831 (1nd.P.S.C.) 
(Publication page references are not available for this document.) 

agency, then the terms of the settlement form the substance of an order binding on 
all the parties, even though not all are in accord as to the result. This is in 
effect a 'summary judgment' granted on 'motion' by the litigants where there is no 
issue of fact. 

"This difference in procedure between the courts and regulatory agencies stems from 
the different roles each is empowered to play: The court must passively await the 
appearance of a litigant before it; 
litigant is entitled to play out the contest, unless he and the other litigant reach 
a mutually agreed settlement or one of several summary disposition procedures is 
successfully invoked by his adversary. On the other hand, the regulatory agency is 
charged with a duty to move on its own initiative where and when it deems 
appropriate; 
complaint; once the administrative process is begun, it may responsibly exercise 
its initiative by terminating the proceedings at virtually any stage on such terms 
as its judgment on the evidence before it deems fair, just, and equitable, [footnote 
omitted] provided of course the procedural requirements of the statute are observed. 
Only by exercising such 'summary judgment' or 'administrative settlement' procedures 
when called for can the usual interminable length of regulatory agency proceedings 
be brought within the bounds of reason and the agencies' competence to deal with 
them - 'I 

once the court's process has been invoked, the 

it need await the appearance of no litigant nor the filing of any 

That case stands for the proposition that although lack of unanimity prevents a 
settlement from functioning as such in the traditional sense, a regulatory agency 
should conduct an independent inquiry to determine whether acceptance of the terms 
of the contested proposal on its merits would be in the public interest. Indeed, 
in upholding the 5th circuit court of appeals' analysis of federal provisions 
governing offers of settlement, the U.S. Supreme Court quoted with approval from 
that decision as follows: 

' I . . -  If a proposal enjoys unanimous support from all the immediate parties, it 
could certainly be adopted as a settlement agreement if approved in the general 
interestof the public. 
adopted as a resolution on the merits, if FPC makes an independent finding supported 
by 'substantial evidence on the record as a whole' that the proposal will establish 
'just and reasonable' rates . . . . ' I  (Placid Oil Co. v. Federal Power Commission, 2 
~ ~ 4 t h  113, 127, 483 F.2d 880, 893 (5th Cir.1973) (emphasis in original) 1.)  

But even if there is a lack of unanimity, it may be a 
151 Therefore, a settlement agreement may be adopted as a resolution on the merits 

if the commission has made an independent rate determination supported by 
substantial evidence on the record as a whole. See also, Utah DeDt. of 
Administrative Services v. Utah Pub. Service Commission, 658 P.2d 601 (Utah 1983); 
Re Jersey Central Power & Light Co., A-1960-83T5, June 12, 1985 (N.J.Super.Ct.); Re 
Iowa Electric Liqht & P. Co., 46 PUR4th 130 (Iowa S.C.C.1982); Re HoDe Nat. Gas 
Co., 51 PURQth 431, 436 (W.Va.P.S.C.1983); Re Detroit Edison Co., 39 PUR4th 107 
(Mich.P.S.C.1980); United States v. District of Columbia Pub. Service Commission, 
465 A.2d 829 (D.C.A~m.1983); and Re Cincinnati Gas & E. Co., 71 PUR4th 140 (Ohio 
P.U.C.1985). 

Although there is no precedent in Indiana concerning nonunanimous settlement 
agreements, there is nothing in the commission's regulatory framework which would 
preclude the approval of the terms and conditions of the settlement agreement in 
this cause, especially in light of the public policy in favor of settlement. 
According to the judicial and regulatory decisions in other jurisdictions, it is 
clear that the commission has the authority to adopt the terms of a contested 
settlement proposal as a resolution of issues on the merits, provided that the 
commission undertakes an independent inquiry to determine whether adoption of the 
terms of the contested settlement proposal on its merits and based on evidence of 
record, would be in the public interest. Here, the parties have had ample 
opportunity to investigate the issues. They participated in the hearings on the 
case-in-chief and participated in the hearing on the settlement agreement, cross- 
examining witnesses concerning the terms and conditions of such agreement. 
parties cannot argue a denial of due process. 
agreement clearly does not operate of its own force. It does, however, reflect the 
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position of the OUCC and PSI and should be considered by this commission in light of 
all the record evidence. Because the OUCC is a party to the proposed settlement 
agreement, the commission has an increased responsibility to carefully consider the 
merits of the agreement. The utility consumer counselor is mandated by statute to 
"have charge of the interests of the ratepayers and consumers of the utility ...." 
I .C .  § 8-1-1.1-5(e). He represents all 5.4 million consumers of utility services 
in Indiana. His representation encompasses the interests even of those who have 
elected to be independently represented in these proceedings. Given his statutory 
mandate, this commission must carefully consider the merits of any proposed 
settlement which the UCC supports as being in the best interests of his 
constituency, the consumers. 

This leads us then to the second issue to be addressed concerning what procedural 
obligations are owed to the objecting parties. The intervenors appear to contend 
that objection to a settlement proposal automatically forces the commission into a 
adjudicatory mold, which would place rigid procedural obligations upon the 
commission's independent inquiry. However, we are persuaded by legal and 
administrative precedent that a tender of a settlement proposal is an important 
factor in considering the procedures necessary to evaluate whether a rate-making 
proposal is in the public interest. The commission must weigh the benefits of a 
settlement proposal when deciding what procedures to use in evaluating it. 

Although an administrative settlement must be approved on the basis of an adequate 
record, the procedures from which this record is derived are quite flexible. In 
the Pennsylvania Gas case, the court of appeals held that the Federal Power 
Commission was not required to hold a full formal hearing prior to approving the 
settlement agreement to which Pennsylvania Gas objected. The court found that 
Pennsylvania Gas's objection raised no factual controversy and no hearing was 
required, stating (95 PUR3d at D. 217, 463 F.2d at D. 1252): 

"Perm Gas identifies four specific areas as containing controverted issues of fact, 
and asserts that with respect to each the commission could not possibly have assumed 
the underlying facts as presented by Penn Gas to be correct. On this basis, it 
urges that a full and formal evidentiary hearing is required. We believe that in 
each instance Penn Gas confuses contrary conclusions which might be drawn from 
accepted basic facts with contradictions in the basic facts themselves. We find no 
conflict in fundamental facts calling for a hearing; we do find that the FPC has 
placed interpretations on and drawn conclusions from the facts which differ from 
those urged by Penn Gas, and that the commission's expertise entitled it to do so, 
and that it has done so reasonably.'' 

In order to build an adequate record, an agency should employ procedures 
"appropriate to the issues raised." Rhode Island Consumers' Council v. Federal 
Power Commission, 164 U . S . A r s p . D . C .  134, 504 F.2d 203. 210 (1974). The court in the 
&ode Island case observed that in some instances mere review by the agency of the 
record already before it may provide the requisite support; in others, a full 
evidentiary hearing may be warranted (504 F.2d at D. 210): 

'@The commission's desire for the expedition afforded by settlement proposals, even 
nonunanimous ones, is understandable, particularly where it is concerned with 
provisions having a quite temporary life. Nevertheless, the encouragement of 
settlement agreements gives rise to a complementary obligation to avoid the 
appearance as well as the reality of special favoritism, by ensuring that the basis 
for action taken is placed on the record for all parties to see. 

"The need for an adequate record is not rigidly tied to particular procedures. 
Our cases have consistently held that the procedures required are those appropriate 
to the issues raised .... Sua sponte, inquiry by the agency may, under certain 
circumstances, provide the requisite clarity quite as well as the full-dress 
evidentiary hearing demanded by Municipal Distributors Group here. We do caution, 
however, that the decision in Pennsvlvania Gas & Water Co. v. Federal Power 
Commission, 150 U.S.ADD.D.C. 151. 95 PUR3d 207, 463 F.2d 1242 (19721, which upheld 
the commission's approval of a nonunanimous settlement proposal on a record 
consisting only of written submissions, is not to be taken as an invitation to 

/ -  
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dispense with further inquiry whenever the commission can find some level of 
descriptive fact at which all parties agree. When important decisions turn on the 
particular weight to be attributed to certain facts, the commission may have a duty 
to probe beyond 'canned' writings or to allow the parties to illuminate the issues 
through exposure to questioning designed to separate instances from hard data and 
ventilate interpretative assumptions." (Citations omitted.) 

161 We determine that the fact a settlement agreement was not signed by all parties 
does not prohibit the commission from using it, together with all other information 
and evidence in the record, to reach final conclusions in this proceeding. We 
further conclude that the terms of a contested settlement may be evaluated by means 
of procedures tailored to afford a full and true disclosure of the facts without 
imposing unnecessary procedural formalities. To that end, we convened a hearing on 
February 24, 1986, to determine whether issues of material fact remained in conflict 
and whether adoption of the terms of the settlement proposal would be in the public 
interest. The settling parties made witnesses available to respond to inquiries 
concerning the settlement proposal and counsel for all parties of record were 
permitted to cross-examine all witnesses. Witnesses present at the hearing were 
familiar with the settlement agreement and the objecting parties were afforded an 
opportunity to explore, by direct testimony if desired, and by cross-examination, 
the issues raised by the proposed settlement. The commission and the parties took 
full advantage of the opportunity to question witnesses and the proceeding fully 
complied with all due process requirements. Moreover, the commission must stress 
the overwhelming amount of evidentiary detail presented in this case even prior to 
the filing of the settlement agreement. The record includes thousands of pages of 
prefiled testimony and exhibits and weeks of cross-examination of all parties' 
witnesses. 

We must note that many of the issues raised by the objecting parties involve 
disagreement over matters of policy rather than conflict on basic facts. 
of conflict does not raise a material issue for adjudication. New Orleans Pub. 
Service. Inc. v. Federal Enersv Resulatorv Commission, 659 F.2d 509 (5th Cir.1981). 
&I objecting party may not confuse "contrary conclusions which might be drawn from 
accepted basic facts with contradictions in the basic facts themselves." 
Pennsvlvania Gas. 95 PUR3d at D. 217, 463 F.2d at D. 1252. Consideration of the 
objecting parties' views, as presented both in their written objections and their 
cross-examination of the settling parties' witnesses has convinced us that there 
remain no genuine issues of material fact as to whether adoption of the terms of the 
proposed settlement is in the public interest. The objecting parties have had an 
opportunity to point out specific weaknesses in basic facts at a hearing and after 
cross-examination of additional witnesses. However, merely listing the number of 
issues arguably involved in a proceeding does not constitute a determination that 
material facts are at issue which would contradict the terms of the settlement 
agreement. 

This kind 

0 

We here set out the basic facts and the reasoning by which we concluded that the 
terms of the settlement agreement proposed by PSI and OUCC are appropriate, in the 
public interest, and supported by substantial evidence of record. 

6. Write-off of Marble Hill. 

[7] (A) Abandonment Loss Tax Deduction. In 1984, PSI formally abandoned Marble 
Hill. Accordingly, PSI claimed an abandonment loss deduction on its 1984 federal 
income tax return of approximately $1.6 billion, thereby producing a net operating 
loss for tax purposes of approximately $1.4 billion. PSI witness Jay H. Price of 
Arthur Andersen & Co. testified concerning PSI'S tax abandonment loss. According 
to Mr. Price, an abandonment loss for federal income tax purposes results when a 
taxpayer, intending to abandon an asset, permanently withdraws the asset from use in 
its trade or business. The amount of the tax loss is measured by the difference 
between the taxpayer's tax basis of the asset and its estimated salvage value. In 
support of his opinion that PSI had adequate grounds to claim the abandonment loss 
on its 1984 federal income tax return, Mr. Price cited the following: (I) the 
January 16, 1984, announcement of PSI'S board of directors that PSI was financially 
unable to continue construction of Marble Hill; (2 )  PSI'S termination of 

a 
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construction of Marble Hill at that time; (3) PSI'S February 28, 1984, termination 
of construction contracts for Marble Hill; (4) the institution by PSI of a salvage 
recovery program at Marble Hill; and (5) the November 14, 1984, formal confirmation 
by PSI'S board of directors that Marble Hill was canceled and abandoned. 

Mr. Price testified that PSI'S abandonment during 1984 of its investment in Marble 
Hill produced a tax loss well in excess of PSI'S 1984 taxable income. This created a 
net operating loss which could be carried back to each of the three preceding 
taxable years to offset taxable income and the remaining loss could be carried 
forward for up to 15 taxable years to offset future taxable income. 

considered a disposition of property requiring the recapture of approximately $174 
million of investment tax credits claimed by PSI on its federal income tax returns 
for its investment in Marble Hill during the construction of the plant. This 
recapturing of investment tax credits required PSI to pay approximately $41 million 
in additional federal income taxes for 1984. 

Mr. Price further testified that PSI'S abandonment of Marble Hill would be 

Mr. Price stated that PSI'S net operating loss entitled PSI to a 1984 federal 
income tax refund of approximately $17 million. PSI was similarly entitled to a 
1984 state tax refund of approximately $11 million. 

A considerable amount of evidence was presented in this proceeding concerning the 
proper accounting and rate-making treatment for the tax effects of (1) PSI'S current 
income tax deduction for the Marble Hill abandonment loss, and (2) PSI'S current 
income tax deduction for interest expense attributable to the Marble Hill 
investment. Prior to the settlement agreement, the OUCC argued for a flow through 
to ratepayers of the tax effects of utilizing the net operating loss carry-forward, 
a position since adopted by the intervenors. PSI argued that income tax effects, 
both positive and negative, should be allocated to the revenue or expense item that 
gave rise to such income tax effects. Similar positions were taken with regard to 
the proper rate-making treatment of the income tax effects of Marble Hill interest 
expense. We note that the effect of flowing through to ratepayers the tax benefits 
of the net operating loss related to the Marble Hill abandonment would be to reduce 
PSI'S cost of service lower than if the plant had not been abandoned, but had 
remained under construction. 

The commission finds that the treatment of the tax effects of PSI'S current income 
tax deduction for the Marble Hill abandonment loss and interest expense deduction 
should be guided, for purposes of this proceeding, by the source of the tax effects 
and the party responsible for bearing the costs giving rise to such tax effects. 
The importance of the principle of matching cost responsibility and benefit 
entitlement has been recognized by the Indiana court of appeals in CaDital 
Improvement Board of Manasers of Marion Countv v .  Indiana Pub. Service Commission, 
176 Ind.AppD. 240, 375 N.E.2d 616, 637 (1978). In that case, the court held: 

"Because the construction work in progress is not included in the rate base, the 
customer is not paying any return on investment. Therefore, since the customer is 
neither contributing to the costs of work in progress nor paying any return on the 
investment in that work, he should not be entitled to the tax benefits associated 
with the construction costs. Those benefits should in fact be passed on to the 
investor as a return on his capital." 

In the case of Marble Hill, the investment of PSI'S shareholders therein is not 
included in PSI'S jurisdictional rate base. PSI'S ratepayers have not heretofore 
been responsible for the construction costs of Marble Hill and they have not 
provided PSI'S shareholders with a return on their investment therein. PSI has not 
sought to recover those sunk costs from ratepayers in this current proceeding. BY 
the terms of the settlement agreement, PSI has agreed to forgo any attempts to ever 
recover its Marble Hill investment through rates. Accordingly, the commission 
finds that the tax effects of PSI'S current income tax deduction for the Marble Hill 
abandonment loss and the interest expense deduction should be allocated to PSI'S 
shareholders for current rate-making purposes, since they have been responsible for 
the costs of Marble Hill and since they have not been, and never will be, provided 

i 
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by PSI'S ratepayers with a recovery of their Marble Hill investment. a - 
Reference had been made to several Indiana court decisions construing tax expenses. 
See, Office of Utility Consumer Counselor v. Indiana Cities Water Cor~., - - -  
Ind .ADD. - - -  , 440 N.E.2d 14 (1982); Office of Public Counselor v. Indiana & M. 
Electric Co., --- Ind .ADD. - - -  , 416 M.E.2d 161 (1981); Citizens Enerw Coalition, 
Inc. v. Indiana & M. Electric Co.. - - -  Ind.Am. ---. 396 N.E.2d 441 (1979); and 
Citv of Muncie v. Indiana pub. Service Commission. 177 1nd.ADD. 155, 26 PUR4th 588, 
378 N.E.2d 896 (1978). Those cases purportedly stand for the proposition that it is 
impermissible for PSI to be granted rate relief for federal income tax expense when 
PSI will pay no taxes in the foreseeable future. 
reliance upon those cases in an attempt to characterize PSI'S proposed tax treatment 
as recognition of an "hypothetical tax provision" is misplaced. First, the cases 
cited above are clearly factually distinguishable to the extent that they involve 
consolidated companies participating in consolidated tax returns. PSI is not 
involved in either a consolidated company or a consolidated tax return situation. 
Second, failure to recognize PSI'S statutory federal income tax liability would 
produce a rate level too low to adequately address PSI'S emergency. 
in greater detail below, PSI'S ability to record future tax benefits as an asset 
sufficient to avoid a negative net worth depends upon assurances beyond a reasonable 
doubt that the asset will be recovered, which in turn requires adequate levels of 
taxable income. The commission must be presumed to have the authority to structure 
relief in a manner fitted to a utility's financial needs and problems. Third, and 
directly related to our second point, the determination of the fair and reasonable 
level of revenue necessary for this company, is not solely based upon the 
traditional revenue requirement analysis which includes tax expense as a cost. The 
settlement agreement between OUCC and PSI contemplates, and there is persuasive 
evidence in the record to support, a determination of rate levels on a cash 
requirements basis, which analysis is unaffected by PSI'S tax position. 

The commission finds that 

As discussed 

Therefore, the commission finds that PSI'S accounting and rate-making treatment for 
the tax effects of its current income tax deduction for the Marble Hill abandonment 
loss and Marble Hill interest expense deduction is proper for purposes of this 
proceeding. As provided in the settlement agreement, PSI'S retail rates should be 
established on the basis of the combined federal and state income tax rate of 
48.16%, subject to the further conditions discussed below. 

0 

(B) Creation of Regulatory Asset. PSI has determined to write off on its books of 
account the retail portion of its canceled Marble Hill plant net of salvage as of 
December 31, 1985. The board of directors of PSI has specifically directed 
management to take action to accomplish that write-off. In addition, PSI has agreed 
to forgo any further attempt to recover its Marble Hill investment through rates. 
After the Marble Hill project i s  written off the books of the company for accounting 
purposes, the equity account will be a negative $283 million. 
determined, this negative net worth position would make PSI a continuing candidate 
for bankruptcy. 

As previously 

In order to avoid the disastrous circumstance of a negative net worth, OUCC and PSI 
proposed to create a regulatory asset by taking advantage of the income tax benefits 
of the net operating loss arising from the abandonment of Marble Hill. 
solution requires that, subject to appropriate approval and findings of this 
commission, PSI should be allowed for regulatory and accounting purposes to record 
and recognize an asset of $475 million which amount is approximately equivalent to 
the future tax benefits which the company will utilize in the 1986-89 time period. 
Such future tax benefits arise from the loss recorded by the company for tax 
purposes as of December 31, 1984, incident to the abandonment of the Marble Hill 
project. The recording of such an asset would preserve PSI'S net worth and 
mitigate the potentially devastating financial and accounting results of the Marble 
Hill write-off. The evidence indicated that if PSI were unable to record such tax 
benefits as an asset, it would be very difficult, if not impossible, for PSI to 
pursue various beneficial financial restructuring strategies while in a negative 
common equity position, thus seriously impeding its financial recovery from existing 
emergency conditions. 

That 
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PSI'S ability to record such future tax benefits appears to be dependent on 
convincing the Securities and Exchange Commission, and its independent public 
accountants, that realization of these future tax benefits is aassured beyond any 
reasonable doubt" as required by generally accepted accounting principles. According 
to PSI witness Jay H. Price and OUCC witness, Bernard T. Perry, the provisions set 
forth in § 
sufficient assurance of PSI'S utilization of such tax benefits to permit their being 
recorded or booked currently as an asset. In essence, the provisions of § 8 
assure that PSI will, in fact, be able to utilize the tax benefits being recorded. 
Based on such assurance, PSI will record as an asset the amount of future tax 
benefits due to the Marble Hill loss which are projected to be realized during the 
period 1986-89. 
benefits are in fact realized by PSI. 

In order to assure utilization of the tax benefits as projected during the time 
period, no adjustment can be made to PSI'S retail rates due to any reduction in the 
federal or state income tax rates applicable to PSI. Section 8 does provide, 
however, that in the event of a reduction in tax rates, the asset would be reduced 
by a charge to cost of service in addition to the tax expense recorded in any 
applicable year. PSI expects that the asset will be reduced to zero by January 1, 
1990; the settlement agreement provides, however, that if any positive balance 
remains, such balance should be allowed for rate-making purposes and recovered 
ratably in PSI'S cost of service over a five-year period, commencing on January 1, 
1990. Additionally, the testimony of Mr. Price indicated that PSI'S income tax 
expense for rate-making purposes after January 1, 1990, should be credited when and 
to the extent such taxes are reduced by PSI'S utilization of any unused portion of 
the net operating loss carry-forward related to the asset remaining at January 1, 
1990. 
responsibility for recovery of the tax loss asset through rates. 

8 of the settlement agreement are required in order to provide 

Such asset would then be reduced throughout the period as the tax 

This latter adjustment will assure that PSI'S ratepayers bear no * Intervenors have argued that the commission has no legal authority to provide the 
assurances of tax benefit utilization sufficient to permit the recording of such tax 
benefits. The commission, however, is charged with determining just and reasonable 
rates. I.C. 5 8-1-2-4. We believe that the record as a whole indicates that it 
is very important to PSI and its ratepayers for PSI to avoid being placed in a 
negative common equity position, if it is reasonably possible to do so. PSI will 
at some point in the future be faced with what are likely to be extensive 
environmental costs, requiring external capital. An orderly restructuring of PSI'S 
capitalization and reduction of its debt exposure are very important to its ability 
to meet future franchise obligations. The settlement agreement appears to be 
designed with these concerns in mind by providing a period of recovery where PSI 
would have sufficient revenues to perform its utility obligations and sufficient 
financial stability to proceed with necessary financial restructuring, a l l  within 
the framework of the rate relief requested and supported in this proceeding. PSI 
would not seek to recover its Marble Hill investment from ratepayers, but would 
instead write off such investment and then proceed with the process of rebuilding. 
~n important element in that process is the ability to begin from a positive equity 
position, albeit far below historical levels. Provision of such positive equity 
position will cost ratepayers nothing additional at the present time, and is 
expected to cost them nothing ultimately. Yet the ratepayers will no doubt receive 
benefits from PSI'S ability to get back on its feet financially, and to be able to 
meet its future franchise obligations. 

[ 8 ]  Consequently, we find that it is in the public interest and within our 
authority to provide the assurances contained in § 
Specifically, we find that in the very dire and unique circumstances of PSI facing a 
negative net worth, PSI should be allowed for regulatory and accounting purposes to 
record and recognize as an asset $475 million, which amount is equivalent to the 
future tax benefits due to the loss arising from the abandonment of the Marble Hill 
project which PSI projects it will utilize during the 1986-89 time period. 
of the emergency conditions confronting PSI, we are convinced that realization of 
such tax benefits must be assured so that an asset may be established and negative 
common equity avoided. Such asset should be reduced as the tax benefits are 
realized by PSI. In the event that federal or state income tax rates decrease 

8 of the settlement agreement. 

Because 
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during the 1986-89 time period, no adjustment should be made to PSI'S retail rates 
which have been established on the basis of the combined federal and state income 
tax rate of 48.16%; however, in such an event a further reduction of the asset by a 
charge to cost of service in lieu of tax expense shall be recorded in each 
applicable year. 
benefits realized by PSI in such year and what such tax benefits would have been if 
computed at the combined statutory tax rate of 48.16%. 
such asset remaining on January 1, 1990, should be allowed for rate-making purposes 
and recovered ratably in PSI'S cost of service over a five-year period, commencing 
on January 1, 1990. We further find that PSI'S income tax expense for rate-making 
purposes after January 1, 1990, should be credited when and to the extent such taxes 
are reduced by PSI'S utilization of any unused portion of net operating loss carry- 
forward related to the asset remaining at January 1, 1990. 

7. Rate Relief. The evaluation of rate relief, if any, to be granted petitioner 
in this cause, must be considered under several standards given the unique financial 
problems of petitioner. First, any rate relief must be of sufficient magnitude to 
reasonably assure petitioner's ability to use most or all of the tax benefits from 
the loss carry-forward which is the basis for the regulatory asset found to be 
appropriate in Finding No. 6 ( B )  above. Second, petitioner must have the 
opportunity to earn sufficient net income to pay the dividends on its preferred 
stock so as to maintain a positive net worth. Third, any rate relief allowed should 
provide a reasonable return on jurisdictional rate base. 
allowed should be sufficient to restore petitioner's access to financial markets for 
the reasons discussed in Finding No. 9(C) and (D) on the potential future capital 
needs. 

Such charge should be equal to the difference between the tax 

We find that any portion of 

Fourth, any relief 

[9] (A) Amount of Relief Required. The OUCC and PSI have proposed that we grant 
PSI an increase in its rates of 8.2% which is estimated to generate $68.2 million in 
additional annual revenue. The settling parties further request that the current 
5% interim emergency surcharge remain in the revenue structure of PSI. The 
settling parties supported this level of revenue increase on several grounds. 
Their evidence demonstrated that PSI is facing a serious cash-flow deficiency in the 
current 1986 calendar year. The evidence presented by witness Perry in Exhs. A and 
B of OUCC's Exh. 27, demonstrates that without the proposed 8.2% rate increase, the 
revenues of the company will be lower than shown on the projections for the calendar 
year 1986 by approximately $56.8 million. This revenue deficiency, when translated 
into the pro forma cash flow represented in Exhs. A and B, creates a negative 
working capital change of $106.7 million. We note that even with the requested 
increase, a decrease of $49.9 million in working capital is projected. Failure to 
overcome this excessive negative working capital change in 1986 would openly court 
involuntary bankruptcy. PSI  has been able to meet its obligations as they became 
due principally because of the 5% interim emergency surcharge and because the lender 
banks have provided the company with short-term capital under a credit agreement. 
The revolving credit agreement is set to expire and any extension is unlikely 
without rate relief which assures payment of the outstanding balance of $165 million 
during calendar year 1986. The evidence indicates that such payment cannot be made 
in 1986 without the funds derived from an 8.2% rate increase. 

The proposed rate increase is also required to properly fund the recognition of an 
asset derived from the capitalization of future tax benefits arising from the loss 
incurred by PSI from the cancellation of the Marble Hill project. The settling 
parties presented evidence concerning the creation of a regulatory asset of $475 
million. As indicated by the agreement the amount of this asset was determined by 
estimating the magnitude of the tax loss carry-forward which the settling parties 
estimated would be utilized during the next four-year period. Its magnitude should 
be large enough to assure that P S I  would not return to a negative net worth position 
if jurisdictional electric sales were to be substantially less than projected by the 
settling parties. To recognize such a regulatory asset it is necessary that the 
realization of such tax benefits must be assured and therefore adequate revenues 
must be provided. Based on the testimony of three certified public accountants 
presented by OUCC and PSI, it is necessary that there be assurances beyond a 
reasonable doubt that the taxable income generated by the company will be sufficient 
to recover that asset on or before December 31, 1989. Mr. Perry's exhibits a 
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demonstrate that the proposed rate increase is necessary to produce such taxable 
income. The recording and recognition of this tax benefit asset is crucial to the 
financial survival of the company because it will eliminate the negative equity 
position arising from the write-off of the Marble Hill project on the books of the 
company as of December 31, 1985. Determination of an adequate level of revenues 
and therefore realization of tax benefits is a judgmental matter. Because of the 
accounting for the utilization of the tax benefits and the resultant effect on 
retained earnings, lower net income in and of itself will not lead to the depletion 
of the regulatory asset. However, net income must be sufficient to allow for 
payment of the preferred stock dividend without eroding the retained earnings 
account. In addition our finding concerning the need to restore the financial 
viability of the company requires some reasonable growth in retained earnings and 
therefore in the net worth of the company. 

The intervenors in cross-examination and in closing argument, contended that the 
8.2% rate relief agreed to by the settling parties was excessive. The evidence of 
record, both in the hearings in 1985 as well as in the most recent hearings on the 
settlement agreement, indicates that PSI has adequate cash flow to meet its ongoing 
obligations. This is only true if the revolving credit agreement were to be 
extended and PSI were allowed to operate in a normal manner with pay down of the 
revolving credit agreement over a reasonable period of time. The evidence has 
established that such an extension or normal pay down is unlikely. Petitioner and 
the OUCC presented projections of petitioner's cash needs over the four-year period 
1986 through 1989. Each party assumed different rates of growth in sales during 
the period, and, therefore, reached somewhat different conclusions as to the 
revenues available and the resultant changes in working capital. OUCC's witness 
Perry assumed a lower rate of sales growth and also reflected his projection of the 
general economy by assuming 2% growth in sales in 1986 and 1987 and 1.7% growth in 
1988 and 1989. Based on these assumptions and the repayment of the revolving 
credit balance by the end of 1986, Mr. Perry projected a decline in working capital 
of $49.9 million for the year 1986. In 1987, working capital is projected to 
increase $113.1 million and in 1988, $91.1 million. For purposes of projection, 
Mr. Perry assumed resumption of a common dividend at the rate of $1 per share in 
1989 or a pay out of $53.9 million. Under this assumption, there was virtually no 
growth in working capital during that year. He also assumed that all long-term 
debt which would mature during the period would be retired rather than refunded. 
On this basis, PSI'S net worth would have grown to $490 million by the end of 1989 
and cash and other miscellaneous current assets would have reached $285 million. 
The settling parties argued that such a net worth level was necessary to restore 
access to capital markets. Further, they contended that such working capital was 
necessary because approximately $165 million in long-term debt would mature in the 
year 1990. 

Several of the intervenors indicated that they could accept the argument that PSI 
had immediate needs for rate relief because of the expiration of the revolving 
credit agreement on March 1, 1986, but felt that later needs did not justify a level 
of rate relief agreed to by the OUCC and PSI. However, no specific proposals were 
made. OUCC witness Perry responded to a question concerning rate relief necessary 
to maintain what was characterized as zero net worth (which we interpret as that 
level of rate relief which see no deterioration in net worth after the establishment 
of the regulatory asset). He estimated such relief to be in the range of 4 to 5 0 .  

Based upon our expertise and relying wholly upon evidence contained in the record, 
the commission has considered other rate relief scenarios to further evaluate the 
reasonableness of the rate relief proposed in the settlement agreement. First, we 
considered the effect of an 8.2% rate increase if there were no growth in 
petitioner's sales. Intervenors Save the Valley and Terre Haute had contended that 
PSI has been consistently overly optimistic in its projections of sales growth. 
Under such a scenario, $384 million of the net operating loss carry-forward could be 
utilized in the period and the cumulative change in'working capital for the period 
would be a decline of approximately $33 million. In addition, the commission has 
considered an 8.2% increase for the balance of the year 1986 reduced to 7% increases 
in base rates for each of the next three years. These rate change scenarios are 
considered both under sales growth as projected by Mr. Perry and under a zero sales 
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growth assumption. In the scenario assuming sales growth in each of the next four 
years, the estimated use of the tax loss carry-forward was $463 million and the net 
change in working capital for the four-year period would be an increase of 
approximately $131 million. If there were no growth in sales, the estimated 
utilization of the net loss carry-forward would be $370 million and the cumulative 
change in working capital would be a reduction of approximately $63 million. Other 
scenarios with even lower allowed increases for the years 1987 through 1989 produced 
still lower utilization of the tax loss carry-forward and smaller increases or 
greater decreases in working capital in the assumed sales growth or no growth cases, 
respectively. 

This commission recognizes that projections of future revenues and future expenses 
are subjective. Many financial forecasts were offered during the course of this 
proceeding, which we found useful in evaluating the reasonableness of the settlement 
agreement. Despite any concerns about the accuracies of the projections, they 
demonstrate the financial weakness of PSI and the importance of providing the 
regulatory assurances required to allow prompt utilization of the net operating loss 
carry-forward for tax purposes. We must consider whether PSI'S public accounting 
firm and the Securities and Exchange Commission will find enough assurance in the 
existence of the regulatory asset to find that it is in compliance with Accounting 
Principles Board (APB) Opinion No. 11. This is an absolute necessity to avoid 
current insolvency. Moreover, it would be unreasonable for this commission to 
grant rate relief which, on its face, could result in the threat of future 
insolvency. The analyses provided suggest that relatively little benefits in 
reduced rates would accrue to the ratepayers by ordering rate relief other than that 
agreed to by the parties while raising the spectre of harm to the ratepayers because 
of a refusal by other regulatory agencies to recognize the regulatory asset or by 
the financial institutions to allow PSI time to retire the revolving credit 
agreement. Further, the ratepayers will benefit from PSI'S commitment never to 
seek recoverv of its abandoned Marble Hill investment throuqh rates. 

[lo] Therefore, the 8.2% rate increase proposed by the settling parties is 
reasonable and proper, and supported by substantial evidence of the need for 
sufficient cash flow and adequate revenue to permit realization of tax benefits. 
Nevertheless, it is incumbent upon the commission to review that rate increase 
proposal within the framework of the more traditional revenue requirement analysis 
in attempting to determine whether the requested level of revenue will result in 
just and reasonable rates. Therefore, the commission provides the following 
analysis based on the evidence of record in this cause. 

(1) Fair Value of PSI'S Property. 

(a) PSI'S Electric Property. PSI'S electric properties in service consist of: 
(i) 16 electric generating systems, one hydroelectric generating station, and 15 
rapid-start internal combustion generating units, having a current maximum 
continuous net output capability of 5,627 mw in the summer and 5,687 mw in the 
winter, which figures include rarely used oil-fired capacity; (ii) 345 kv, 230 kv, 
138 kv, and 69 kv transmission lines, transmission and distribution substations, and 
distribution lines; and (iii) other general plant, such as office and service 
buildings. In addition, PSI has numerous points of interconnection with 
neighboring electric systems. 
electric properties are used and useful and reasonably necessary for the provision 
of service to the public as of March 31, 1984. NO party proposed any rate base 
adjustments regarding such properties. The commission, therefore finds that as of 
March 31, 1984, the above properties of PSI were used and useful and reasonably 
necessary for the convenience of the public, and should be included in PSI'S rate 
base determination herein. 

PSI presented evidence showing that the above 

(b) Jurisdictional Net Original Cost. PSI'S evidence shows the jurisdictional net 
original cost of electric plant in service, including materials and supplies and 
fuel stock piles, as of March 31, 1984, to be $1,608,384,000. The commission staff 
and the OUCC made adjustments to that original cost plant in service for materials 
and supplies and for fuel inventory buildup. m 
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(i) Materials and Supplies. Petitioner's Exh.  KK-1, Schedule No. 2, shows 
jurisdictional materials and supplies of $25,909,000, based on the level of actual 
materials and supplies at March 31, 1984. The commission staff and the OUCC used a 
13-month average balance for the 13 months ended March 31, 1985, which reduced PSI'S 
materials and supplies balance by $1,263,000. 

Petitioner contends that the March 31, 1984, level of materials and supplies is 
normal and sufficiently representative of a going level balance. 
OUCC's Exh. 18-B, DRW-2, petitioner notes that the actual level at March, 1985, was 
substantially the same as it was at March, 1984. In addition, petitioner cites 
that portion of the prehearing conference order of August 15, 1984, which provides 
that the cutoff date for determining the value of PSI'S used and useful plant should 
be March 31, 1984. 

Referring to 

Both commission staff witness Steven Brock and OUCC witness Dennis Williams 
testified that petitioner's use of the March 31, 1984, figure ignored inventory 
fluctuations that OCCUT due to seasonality and other factors. As shown on OUCC'S 
Exh.  18-B, DRW-2, the March, 1984, and March, 1985, balances are comparable. 
However, we note that the March balance represents an annual high and therefore is 
not reflective of a going level balance. Because the 13- month average of 
materials and supplies is more representative of a going level balance, the 
commission finds that the petitioner's proposed jurisdictional materials and 
supplies should be reduced by $1,263,000. 

1111 (ii) Fuel Inventory and Coal Buildup. Petitioner included a 70-day coal 
inventory based upon a normal daily burn of 29,338 tons. 
level of coal inventory and the engineering department of the commission staff 
specifically agreed that such level was appropriate. Thus, fuel inventory in the 
jurisdictional amount of $52,944,000 will be allowed. 

No one challenged this 

Petitioner also proposed an allowance for coal inventory buildup to prepare for a 
possible coal miners' strike in the jurisdictional amount of $14,603,000. This 
amount represents a coal buildup of 60 days normal daily burn amortized over a 
three-year period. 
buildup in anticipation of a strike be allowed. 
engineer, Jeffrey R. Bailey, recommended that PSI be allowed a 20-day strike buildup 
(over and above the 70-day supply) to be amortized over three years. 

OUCC witness Dennis Williams proposed that no coal stockpile 
Commission staff principal 

In support of his proposal that no strike buildup be allowed, Mr. Williams 
testified that the petitioner did not build up inventories in contemplation of a 
strike during the test period, a year during which the UMW contract was 
renegotiated. Therefore, according to Mr. Williams' reasoning, it would be 
speculative to assume that petitioner would undertake a massive coal inventory 
buildup in anticipation of the next possible strike in 1988. However, commission 
staff principal engineer, Jeffrey R. Bailey, testified on cross-examination that he 
investigated PSI'S coal inventory in the fall of 1984 by reviewing records at the 
generating plant, and found that 96 days of coal were on-hand at the end of August, 
1984, and 107 days of supply were onhand at the end of September, 1984, based upon 
PSI'S normal daily burn. The commission finds Mr. Williams' evidence and reasoning 
to be only minimally persuasive in attempting to establish that petitioner should 
not be granted an allowance to build up its coal inventories in anticipation of the 
many uncertainties surrounding future UMW contract renegotiations. This commission 
has recognized, "that it is in the best interest of petitioner and its customers for 
coal stock piles to be built up in preparation for such strikes." (Re Public 
Service Co. of Indiana, Inc., Cause No. 36318, June 10, 1981 EInd.P.S.C.1.) We 
therefore reject the OUCC's proposed reduction of $14,603,000 in jurisdictional rate 
base from that proposed by petitioner. 

Staff witness Bailey recommended that petitioner be allowed a 20-day strike buildup 
amortized over three years (over and above the base 70-day supply) based upon a 
probabilistic approach and an evaluation comparing the cost of carrying a strike 
buildup versus the cost of making more expensive purchases in the spot market if a 
strike were to occur. Mr. Bailey's analysis is an extremely helpful and objective 
means for determining an optimum strike-related buildup. However, in reaching his 
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determination, Mr. Bailey assumes that petitioner would have unlimited supplies of 
coal available on the spot market during a strike, a situation which did not occur 
during the last two TJMW strikes, PSI witness Donald E. Gimbel testified on 
rebuttal that during the last two strikes petitioner was able to purchase only about 
eight days supply per month on the spot market. Mr. Bailey's analysis also did not 
consider the cost to PSI'S customers of potential curtailments in service in the 
event of a dwindling supply of coal. The rebuttal testimony and exhibits of Mr. 
Gimbel demonstrate how many days of coal supply would be available in the event of a 
strike before petitioner's customers would face voluntary or mandatory curtailments 
of service under the various parties' recommendations. Mr. Bailey's proposal of a 
20-day strike inventory buildup results in PSI reaching a voluntary curtailment 
level within 35 to 48 strike days using best case and worst case scenarios. A 
mandatory curtailment level would be achieved within 45 to 70 strike days. On the 
other hand, PSI'S proposal of a 60-day strike inventory buildup results in PSI 
reaching a voluntary curtailment level within 75 to 102 strike days and a mandatory 
curtailment level within 85 to 124 strike days. Although Mr. Gimbel did not 
quantify the economic effects on PSI'S customers from possible curtailments and 
usage during a strike, the commission must give weight to those costs in evaluating 
an appropriate level of coal inventory for petitioner. Use of Mr. Bailey's 20-day 
strike inventory level does not give adequate weight to those costs, while 
petitioner's proposal of a 60-day level gives too much weight to that effect. 
Therefore, the commission finds that petitioner should be authorized to include a 
45-day strike inventory buildup in its rate base over and above the normal 70-day 
coal inventory level. PSI'S rate base should be increased by $10,952,000, which 
represents a 15-day buildup of its coal inventories (45 days amortized over three 
years) . 

original cost of PSI'S electric utility property used and useful for the benefit of 
the public is as follows: 

On the basis of the foregoing finding, we determine that the jurisdictional net 

Net Electric Utility Plant in Service at March 31, 1984 ........ $1,514,928,000 
Add: Materials and Supplies ........................................ 24,646,000 
Fuel Inventory ..................................................... 52,944,000 
Strike Buildup ..................................................... 10,952,000 

Total .......................................................... $1,603,470,000 

(c) Reproduction Costs New Less Depreciation. A valuation of PSI'S jurisdictional 
electric plant at March 31, 1984, was made by PSI witness Julius Breitling of 
Coopers & Lybrand. 
property less applicable depreciation, and on that basis, the total appraised value 
at that date was determined to be $3,425,064,803. This value includes an allowance 
of $163,000,000 for the cost to bring PSI'S property to its present state of 
efficiency. 

This study was based on the reproduction costs new of such 

Neither the OUCC nor any intervenor presented evidence concerning the appraisal and 
valuation of PSI'S used and useful electric plant in service. PSI'S valuation was 
determined by applying cost trend factors to the original cost of the various types 
of property, and by using a substitute plant approach to valuing steam production 
plant--new, Deductions for depreciation were determined by physical inspection, 
analysis of PSI'S mortality experience with respect to its property history, and 
base retirements of property, judgment based upon experience and the application of 
depreciation factors to reproduction costs new. 

(a) Fair Value Determination. I.C. § 8-1-2-6 requires the commission to value 
all property of every public utility actually used and useful for the convenience of 
the public at its "fair value." This section of the Indiana Code was initially 
enacted in 1913. In 1933, the Indiana Code was amended to provide that fair value 
be construed as the Itcurrent fair, cash value." In 1947, this section of the 
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Indiana Code was further amended by inserting the words, "giving such consideration 
as the commission deems appropriate in each case to all bases of valuation which may 
be presented or which the commission is authorized to consider" by preexisting 
provisions of the Indiana Code. The words *lcurrentlt and "cash" which had been 
inserted in 1933 were deleted. 
give the commission more flexibility. In the words of the Indiana supreme court, " 
'fair value' is a conclusion or final figure, drawn from all the various 'values' or 
factors to be weighed in accordance with the statute by the commission." Indiana 
pub. Service Commission v. City of IndianaDolis. 235 Ind. 70, 12 PUR3d 320, 333, 131 
N.E.2d 308. 318 (1956). 

This amendment appears to have been intended to 

On the basis of the foregoing evidentiary findings and giving consideration and 
appropriate weight to all relevant bases of valuation presented in this proceeding, 
we find and determine that the fair value of PSI'S jurisdictional electric utility 
properties, used and useful in the rendering of retail electric service, including 
materials and supplies of $24,646,000 and fuel inventory and stockpile buildup of 
$63,896,000 is not less than $2,396,291,000. 

1121 (2) PSI'S Fair Rate of Return. Having determined the fair value of PSI'S 
used and useful utility properties, this commission must determine the level of 
operating income which will represent a fair return on such properties. 

At March 31, 1985, PSI'S cost of outstanding debt was 11.07%, and its cost of 
preferred stock was 8.65%. As indicated above, following the announcement of the 
suspension by PSI of its preferred dividend, PSI'S preferred stock was further 
downgraded by Standard & Poor's to a "C" rating, by Duff & Phelps to a l'17" rating, 
and by Moody's to a acaalg rating. Evidence in the record concerning PSI'S cost of 
common equity ranges from 14% to 23.5%. However, this evidence did not consider 
the write-off of the Marble Hill investment or the suspension by PSI of its common 
dividend per the settlement agreement. In any event, cost of common equity is now 
virtually meaningless in view of the effect of the Marble Hill write-off on PSI'S 
equity and retained earnings accounts, although clearly enhancement of earnings is 
very important to rebuilding common equity. 

As the commission has frequently noted, the cost of capital is not synonymous with, 
equivalent to, or the sole criterion to be considered in determining the fair rate 
of return to be allowed on the fair value of a public utility's property actually 
used and useful for the convenience of the public. The court of appeals of Indiana 
has held that this commission is not required to determine a utility's cost of 
capital in finding a fair rate of return. Bethlehem Steel Con. v. Northern Indiana 
Pub. Service Co.. ---Ind.A~p. - - -  , 397 N.E.2d 623 (1979). As we indicated above, 
and as supported in thecross-examination of OUCC witnesses Pflaum and Perry, cost of 
common equity has virtually no meaning in PSI'S current circumstances, and we find 
that a traditional cost of capital approach to rate of return is at this time wholly 
inappropriate - 
Taking into account all of the evidence concerning PSI'S overall financial 
condition, its earnings experience and projections, the availability of certain 
cost-free funds to PSI from deferred income taxes related to cost-of-service items, 
the terms and conditions of the settlement agreement between PSI and the OUCC, the 
need to coriunence some recovery from PSI'S emergency condition, and assigning the 
overall rate of return to PSI'S post-1970 unamortized investment tax credits, the 
commission hereby determines that a fair rate of return for petitioner is 9.9% on 
the fair value rate base of $2,396,291,000 (as determined above). 

Although this produces a higher rate of return (14.79%) on the jurisdictional net 
original cost of PSI'S property than that allowed in PSI'S last general rate case 
(11.75%), we find that such higher return is justified by the extreme and unique 
emergency conditions confronting petitioner. The foregoing fair rate of return is 
within the range of reasonableness determined by OUCC witness Perry in OUCC Exh. 27. 
This testimony was unrebutted by any other witness and was not effectively 
challenged by cross-examination. 

When the Marble Hill investment is written off the books of the company, the equity 
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account, sometimes referred to as a book value of equity, will result in a negative 
$283 million. Prior to the write-off, the company's equity account is $1.474 
billion. A fair return on PSI'S fair value of rate base cannot be determined by 
reference to cost of capital nor measured by such norm. The elimination of the 
equity of the company leaves the major portion of t e investment base' of PSI in 
senior securities--long-term debt and preferred stock. Both types of fixed 
securities have redemption requirements, priority over common stock, and fixed 
return requirements. In the traditional capital structure of an electric utility, 
the common equity account provides a margin of safety for the prior claims of long- 
term debt and preferred stock. With the write-off of Marble Hill, as of December 31, 
1985, all such margins will have been eliminated and an additional $283 million of 
the stated value of PSI'S senior securities infringed upon completely without the 
consent of the holders. That condition and circumstance would make PSI a 
continuing candidate for bankruptcy. To support the risks now being taken by such 
senior security holders and to restore the par value position, it is essential, if 
this company is ever to be returned to financial health, that a rate of return be 
granted that takes into account the risk premium created by the radical contraction 
of the company's capital base. Such premium, according to witness Perry, can 
reasonably be as much as 3.25%. Based on the normal rate of return granted this 
petitioner in its last normal rate case, such premium would permit a return on 
original cost rate base in this proceeding of up to 15%. We find this to be within 
the range of reasonableness dictated by the statutory requirements inherent in this 
emergency situation. 

Accordingly, we find that the fair rate of return determined herein will satisfy 
the legal criteria governing such a determination and will be reasonable and just to 
PSI and its ratepayers. 

(3) PSI'S Operating Results at Present Rates. For the 12 months ended March 31, 
1984, PSI'S jurisdictional operating income from its operations on a going level 
basis and as adjusted for changes which are fixed, known, and measurable or which 
represent the first year restoration of PSI'S operations from their existing 
emergency constraints were shown by PSI to be as follows: 

(In Thousands) 

Operating Revenues .............................. $786,423 [FW2l 
Operating Expenses and Taxes 
Operating and Maintenance Expenses ..................... 390,128 
Depreciation and Amortization Expenses .................. 74,074 
Taxes Other Than Income Tax ............................. 36,753 
Federal and State Income Taxes ......................... 103,955 

Total Operating Expenses and Taxes ..................... 604,910 

Net Operating Income .................................. $181,513 

2. Includes $1,363,000 of annualized base revenues. 

Other parties disagreed with some of PSI'S pro forma adjustments and with certain 
portions of PSI'S operations plan, and suggested other adjustments which PSI did not 
make. 
below. 
PSI, which were not disputed and are therefore not discussed below, are hereby 
accepted. 

(a) Operations Plan. No one contested that PSI is currently operating in a 
constrained mode. Indeed, on at least two prior occasions, PSI witness Menscer has 
testified before this commission concerning cost control measures which PSI had 
imposed, including reduced manning, reduced working hours, and other reductions of 

The pertinent differences and our findings regarding such are summarized 
All other pro forma and first year operations plan adjustments proposed by 

a 
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operating expenditures, including reductions in routine and planned maintenance, all 
of which present a threat to the reliability of PSI'S service. (Cause No. 36818-S1 
and previous testimony in this cause.) 

Menscer and displayed in exhibits sponsored by PSI'S executive director-- rates, 
Morris F. Meyer. Mr. Menscer testified that the proposed manning and program 
levels are the minimum necessary to assure adequate service to PSI'S customers. 
Other witnesses also te tified about certain of the details of the operations plan. 

(i) Manning. In the first year of its operations plan, PSI proposes to add 103 
additional employees at a cost of $2,877,000. In the second year, PSI proposes to 
add 90 additional employees at a cost of $2,153,000. These figures reflect the 
costs associated with PSI'S recovery compensation plan discussed below. The 
exhibits show that the largest expenditures for increased manning ($3.9 million, 
representing 150 additional employees over the two-year period) relate to PSI'S 
generating stations. Largely, these increases involve the restoration of necessary 
maintenance programs which PSI asserts must be made in order to assure continued 
reliability of service. Even with the additional 150 production-related employees, 
PSI would be operating its generating stations with fewer employees than in 1982. 
Commission staff engineer James T. Mahoney testified that PSI'S requested manning 
increases will not even return PSI'S manning level to 1982 levels (excluding nuclear 
division positions) and recommended that its manning additions be approved. 
Commission staff engineer Larry A. Brown likewise endorsed the need for increased 
manning at PSI'S generating stations. The proposed increased manning levels were 
questioned by OUCC, CAC, and Terre Haute. Petitioner's witness Menscer testified 
that manning had been cut in recent years for several reasons; e.g., reduced 
production and maintenance at older stations, deferred maintenance (see (ii) 
Programs), and loss of experienced personnel. Need for more frequent maintenance 
as well as greater use of older facilities require increased manning. 
Consequently, the commission hereby finds the first year manning additions as 
proposed by PSI to be reasonably required for the provision of adequate and reliable 
service - 

a 
In the current proceeding, PSI'S operations plan was outlined and supported by M r .  

(ii) Programs. PSI proposes operations and maintenance programs for the first 
year totaling $11,302,000, and an increase in such programs totaling $67,000 in the 
second year. Of such amounts, $8,962,000 would be expended in the first year for 
inspection and maintenance of PSI'S generating facilities and included in the 
program expenditures for the second year are five major turbine/generator overhaul 
projects. Industry practice has been to perform a major unit overhaul every five 
or six years. PSI has utilized these guidelines as being the most cost-effective 
practice over the long term. However, starting in 1984, the major turbine/generator 
overhaul schedule was extended for a year to reduce cash expenditures; units on a 
five-year frequency were extended to six years, and units on a six-year frequency 
were extended to seven. Witness Menscer was of the opinion that deferral beyond 
one additional year is unwise and will result in a higher level of risk to unit 
performance. 

PSI has had a planned maintenance program in effect since the 1950s. However, in 
1983 and 1984 PSI was forced to modify that plan by selectively deferring 
maintenance of generating equipment and by reducing the scope and time of such 
maintenance. At two of PSI'S smallest stations, Edwardsport and Noblesville, PSI 
reduced its preventive maintenance activity substantially, placing major emphasis on 
breakdown repairs. Commission staff witness Brown confirmed this conaition. 
Availability of these two stations is now 65.8% and 52.3%, respectively, as compared 
to 1979-1983 average availability of 85.4% and 76.49, respectively. At other 
stations, PSI has selectively reduced maintenance activities in an effort to reduce 
costs but avoid major outages, recognizing that such reductions in maintenance 
activities will need to be restored soon to avoid continuing and potentially serious 
outaqes. Various unrefuted examples of deferred generating station maintenance 
were-given by witness Menscer, some of which have already affected efficiency and 
costs. 

Mr. Menscer testified that property insurers have expressed concern about PSI'S 
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maintenance program, including the frequency of major overhauls, and that reductions 
of maintenance activities could result in insurers refusing to insure, imposing 
coverage restrictions, or substantially increasing deductibles and premiums. He 
testified that PSI was faced with the possibility of a refusal to insure in early 
1984 because of its maintenance reductions and deferrals, and that coverage was 
extended only after the carriers were assured that more maintenance would be 
undertaken. PSI witness Hebble testified that PSI'S property insurance had been 
canceled effective as of August 30, 1985, and that another source would need to be 
found. PSI also has obligations under its mortgage indenture both to insure and to 
maintain, preserve, and keep its property in thorough repair and working order. 
Mr. Menscer noted that utility equipment requires more maintenance as it gets older, 
and that the longer necessary maintenance is put off, the more service is 
threatened, and the higher expenditures will be in the future to bring the equipment 
back to a good state of repair, 

PSI will not be able to maintain the availability of its generating units at 1983 
levels or provide adequate transmission and distribution services. Current 
maintenance costs would increase and more would have to be spent later when 
maintenance can no longer be deferred. Commission staff engineering witnesses 
concurred with this conclusion. In addition, less reliable units would reduce 
PSI'S ability to make off-system power sales. 

Mr. Menscer indicated that if PSI does not begin the operations plan as detailed, 

Mr. Menscer described areas which have been deferred in the customer operations 
area and which he believes have a direct impact on reliability of service. One is 
tree trimming and growth control, primarily in the area of distribution lines; PSI 
proposes increased spending in this area of $375,000 over the two-year period. PSI 
also included $110,000 to reinstitute ground line treatment of wood pole 
transmission support structures, and $309,000 to restore maintenance of transmission 
facilities. PSI proposed $146,700 €or a restoration of streetlighting maintenance 
and $176,000 for maintenance associated with field construction. 

Based on all the foregoing, we find that the conditions described in PSI'S evidence 
are detrimental to the public interest, and if not corrected, will result in serious 
ham to PSI'S customers and should not be allowed to continue. 

(iii) Proposed Adjustments. Some issue was taken with various facets of PSI'S 
proposed operations plan. 
operations plan with a particular emphasis on maintenance at PSI'S generating 
stations and concluded that, based on his field observations, the need for increased 
maintenance was evident. He testified that PSI had for some period, due to 
financial constraints, been performing power plant maintenance in a breakdown mode 
which, if continued in the long run, would result in higher cost to the customer. 
He recommended that PSI'S operations plan be approved insofar as it sought to return 
maintenance to a preventive and predictive mode. 

Commission staff witness Brown reviewed PSI'S proposed 

Mr. Brown's testimony indicated that the plan proposed by PSI generally appears to 
be adequate to assure reliable service to the ratepayer and should have a positive 
effect on power plant efficiency. However, Mr. Brown stated that some projects 
were not necessary to bring PSI'S generating equipment back to industry standards. 
Commission staff witness Mahoney proposed to eliminate certain customer service 
programs included in PSI'S first-year operations plan on the basis that the 
expenditures would provide no material benefit to the ratepayer. The proposed 
adjustments to PSI'S first year operations plan by Messrs. Brown and Mahoney are 
summarized as follows: 

Customer Service 
Customer Service/Demonstration ...................... $271,984 
Area Development Advertising .......................... 32,800 
EEI Advertising ....................................... 29,049 
Maintenance Gibson Station: 
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Paint Bank 10 and OCBs ................................ 35,000 
Paint 345 kv Switchyard Structures .................... 95,000 
Resurface One Mile of Plant Entrance Road ............. 45,000 
Total First Year Adjustments ........................ $508,833 

Jurisdictional Amount ............................... $473,000 

PSI did not challenge these adjustments, and the commission hereby accepts such 
adjustments to PSI'S first year operations plan. 

Witness Brown proposed that PSI file periodic reports with this commission 
detailing the maintenance projects performed with funds received due to the 
operations plan, but did not indicate the manner in which such reports should be 
presented. We agree that such reports would be helpful, and we find that 
information regarding the level of dollars spent and the major power plant 
maintenance programs performed should be included annually in the reports provided 
by I 12 of the settlement agreement and it will be so ordered. 
however, that PSI'S maintenance and manning needs may change and that, therefore, 
PSI may not expend such funds in precisely the amounts and on precisely the programs 
detailed in this proceeding. 

adjustments to other operating programs. proposed by PSI. 
eliminating $15,000 of miscellaneous accounting department expenses and a $500,000 
increase in litigation and other legal expenses, on the grounds that such expenses 
are Marble Hill related. Based on our determinations below, we find that these 
adjustments should be made in the jurisdictional amount of $462,000. 

We recognize, 

OUCC witness Jon B. McKay and commission staff witness Brock recommended 
Both recommended 

Messrs. McKay and Brock recommended the elimination of $55,000 related to PSI'S 
assumption of the administration of its employee stock ownership plan (ESOP) because 
there was no indication that the savings to be achieved by such assumption had been 
reflected in the operations plan. They also recommended eliminating $14,000 for 
the administration of a 401(k) plan. PSI witness Meyer could not demonstrate that 
the ESOP administration savings were accounted for in the operations plan, and he 
testified that the 401(k) plan had not been included in PSI'S recently negotiated 
labor agreement. Thus, we find that both adjustments totaling $62,000 on a 
jurisdictional basis should be accepted. 

Both witnesses Brock and McKay recommended that the costs of certain corporate 
services' projects be amortized over various time periods. 
blacktopping repairs and two software computer packages. Expenses of this nature 
normally represent an ongoing level and are accounted for as period costs charged to 
operations during the period of occurrence. We recognize, and witnesses Menscer 
and Meyer testified, that while certain specific expenses would not be incurred 
annually, similar expenses would take their place. That is the essence of 
determining a going level of expenses. Amortization of such expenses for regulatory 
purposes would not produce a proper going level of expense, and would result in 
confusion concerning the handling of similar expenses in the future. The 
commission does not wish to create confusion concerning the proper treatment of such 
incidental expenses, but would rather have PSI follow the Uniform System of 
Accounts. Neither witness Brock nor witness McKay questioned the necessity for 
these projects. We hereby find that such projects are properly included in PSI'S 
operations plan. 

The projects relate to 

OUCC witness McKay eliminated $ 2 0 0 , 0 0 0  in contract costs for removal of PCBs on the 
basis that it is a one-time expenditure. 
because all of the approximately 7,200 capacitors containing PCBs still being 
utilized by PSI must be phased out and non-PCB equipment substituted before October 
of 1988. PSI indicated that PCB removal costs will continue at an ongoing level of 
$400,000 per year for the period 1985-88. 

The commission rejects this adjustment 

0 i 
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Witness McKay also eliminated $147,000 in increased postage and supply 
expenditures, on the basis that such increased costs were inflation driven rather 
than a restoration of deferred projects or exp nses. Since PSI did not dispute that 
such expenses reflected inflationary increases, we find that the adjustment, which 
totals $132,000 on a jurisdictional basis, should be accepted. 

a 
Mr. Brock proposed an adjustment to reflect a credit for Gibson Unit 5 partner's 
ownership share. Petitioner's Exh. "-4, Schedule No. 8, indicates that the 
partner's ownership share of program increases totals $979,000, while Mr. Brock's 
Adjustment 2-h shows such share to be $760,000. PSI did not dispute Mr. Brock's 
figure. Therefore, the commission hereby finds that Mr. Brock's figure of $760,000 
should be used, resulting in a jurisdictional adjustment of $188,000. 

The remainder of Mr. Brock's adjustments related to various miscellaneous programs 
in PSI'S operations plan, which were not specifically detailed in his testimony, and 
which total $60,000 on a jurisdictional basis. Since PSI did not challenge these 
adjustments, we hereby find they should be accepted. 

In summary, the commission now finds that the total o f  all accepted adjustments to 
PSI'S first year programs results in a decrease of $1,087,000 ($1,001,000 on a 
jurisdictional basis) from PSI'S proposed $11,302,000. The total level of 
expenditures for PSI'S first year operations plan, including manning of $2,877,000, 
is $13,092,000 (excluding PSI'S recovery compensation plan). We hereby find that 
such first year operations plan expenditure levels are reasonably required to assure 
adequate service, and they are hereby approved. 

OUCC witnesses McKay and Lubow recommended that the second year of PSI'S operations 
plan be rejected, on the basis that PSI  would be seeking additional rate relief in 
the remainder of the proceeding and such costs could be considered at that time. 
Intervenor CAC also challenged the proposed second year increase and questioned the 
legal authority of this commission to order a stepped or phased rate increase. 
While we are not ready to accept CAC's challenge to our authority to order phased-in 
or stepped rate increases, we do believe that given PSI'S financial situation and 
operational needs, the provisions of the settlement agreement regarding a nonphased 
increase to support PSI'S operations is reasonable and appropriate. Such increase 
should permit a speedier and surer restoration of PSI'S operations to levels 
reasonably required to provide adequate and reliable service. 

e 
[13] (b) Compensation. PSI  proposed a compensation recovery plan designed to 

restore employee compensation to the relative competitive position which existed 
prior to 1983 by implementing a series of scheduled salary and wage increases in 
order to attract and retain qualified employees. The first year of the plan 
includes a total company 9.6% annualized salary and wage budget increase, and the 
second year of the plan includes a total company 9.8% annualized salary and wage 
budget increase. The actual increases received by individual employees will depend 
upon such factors as the relative market position of the various job 
classifications, the pay for performance concept, and the union contract. We find 
that PSI has presented substantial evidence in support of its compensation recovery 
plan. 

The evidence shows that because of cost cutting actions taken, salary and wage 
levels have fallen below market levels and PSI'S pay for performance program for 
management/professional (M/P) and administrative/technical (A/T) employees has been 
seriously impaired. In 1983, PSI held total wage and salary costs for non-Marble 
Hill employees to below year-end 1982 annualized levels; a portion of M/P and A/T 
performance increases were deferred; 
employee's salary increase was deferred; and bargaining unit employees received a 
9.5% wage increase pursuant to a labor agreement negotiated in 1981. In 1984, no 
performance increases were given to M/P employees or to A/T employees, although the 
formerly deferred portion of salary was paid as it was earned; executive employees 
took salary cuts; and the union contract was extended for ne year with no increase 
in compensation. Because PSI feared that a failure to provide any increases in 1985 
would exacerbate its employee turnover problems, a 3% salary level adjustment 
applicable to M/P and A/T employees, except senior executive employees, occurred 

the entire portion of each executive 

* 
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March 1, 1985. 
with wage increases of 3% in 1985, and 5% in 1986 and 1987. 

salary midpoints lagged general industry by 9.9%, other electric utilities 
nationally by 9%, and midwestern utilities by 12.7% in cash compensation. 
Petitioner's Exh. R-9 shows that M/P salaries will lag the midwestern utilities 
market by 33.8% by the end of the 1987 salary administration plan year if no salary 
movement occurs during the two-year recovery plan. 

A newly negotiated labor pact provides bargaining unit employees e 
PSI conducted competitive salary studies which show that as of October 1, 1984, M/P 

PSI witness Charles M. Cumming of Sibson & Co. appraised the methodology used by 
PSI in determining the competitiveness of its M/P employees' salary levels. In Mr. 
Gumming's opinion, PSI'S salary studies were conducted in a manner consistent with 
professionally accepted standards. 

Mr. Cumming agreed with PSI witness Dr. Terry R. Seamons of Rohrer, Hibler & 
Replogle that, in order for PSI to restore salaries to near market levels, the 
systematic wage and salary increases contemplated by PSI'S proposed compensation 
plan are required. 

The Hawaii Public Utilities Commission has recognized the importance of maintaining 

"In addition, failure to include any increase for nonbargaining unit employees may 

salaries competitive with those paid by comparable companies: 

[discourage] some of the most valuable, experienced, and talented persons in HECO. 
These are often sought after by other firms and their loss would thus adversely 
affect not only HECO but the ratepayers as well. 

...... 
IIInclusion of the salary increase for nonbargaining unit personnel is necessary in 

!, order to maintain some measure of comparability of HECO's salary structure with 
other companies . . . . ' I  (Re Hawaiian Electric Co., Inc.. 56 PUR4th 398, 409 [Hawaii 
P.U.C.19831 .) 

Based upon the evidence of record it is clear that PSI'S M/P salaries are not 
competitive with comparable utilities and general industry. The commission now 
finds that PSI'S request to increase its salary and wage budget by 9.6% should be 
approved in order to attract and retain the type of competent employees necessary to 
provide reliable and adequate electric service. 

[14] (c) Marble Hill Expenses. The evidence indicated that PSI is charging costs 
incurred since January 16, 1984, for maintenance and preservation of the Marble Hill 
site and for materials, equipment, and records at Marble Hill, to operating 
expenses. Such costs include salaries and benefits of site personnel, security 
services, insurance, and similar costs, as well as costs associated with 
administration of the petitioner's salvage or investment recovery program at Marble 
Hill. 
taxes related to Marble Hill. 

such costs were included in PSI'S revenue requirements, as were property 

Commission staff and intervenors objected to the inclusion of any Marble Hill- 
related costs in PSI'S revenue requirements in this case, arguing that such costs 
should instead be capitalized and included in the Marble Hill amount to be 
amortized. Consequently, Marble Hill payroll expenses were excluded from PSI'S 
test-year and pro forma expenses; 
operations plan as being Marble Hill related such as increased legal costs due to 
shareholder suits and other legal actions and property taxes related to Marble Hill 
were excluded. Commission staff indicated that such Marble Hill expenses were 
eliminated because "Marble Hill is not an issue in this cause." OUCC witness Lubow 
was more explicit in his reasoning and stated that such costs should be deferred 
rather than expenses, even though they were incurred after the shutdown of the 
project, because they are "associated with the plant," and current recovery would 

certain programs were eliminated from PSI'S 

* 
foreclose forever a prudence inquiry regarding such costs. i 
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Since the settlement agreement provides that PSI will not seek recovery of its 
Marble Hill investment, we find that no recovery should be provided for the costs 
associated with such investment. Consequently, we adopt the exclusion of the 
Marble Hill payroll-related expenses and miscellaneous expenses from PSI'S test-year 
pro forma expenses in the jurisdictional amount of $3,885,000. 

(d) Annualized Base Revenues. In determining revenue requirements, PSI annualized 
its revenues, based on the number of customers at March 31, 1984, the cutoff date 
for determining rate base, and the average level of kwh usage for the 12 months then 
ended. OUCC witness Williams annualized revenues based on the number of customers 
at March 31, 1985. The stated purpose for such annualization was a better matching 
between revenues, expenses, and rate base. For this reason, the expenses associated 
with increasing sales should not be recognized without also recognizing the 
increased revenues. We observe two problems with this rationale. First, the 
cutoff date for rate base is March 31, 1984, under the prehearing conference order, 
so adjustment of OUCC does not match revenues with rate base. Second, the 
increased expenses reflected in PSI'S operations plan do not relate to increasing 
sales levels, but rather are designed to restore previous cuts in expenses. This 
is demonstrated in OUCC's adjustment to the operations plan to strip out inflation 
driven items, a position which we have adopted. We, therefore, are unable to find 
that annualized revenues for customers at March 31, 1985, better match rate base and 
expenses in this phase of the proceeding. We note also that the commission staff 
did not propose such an adjustment as being proper, We find that PSI'S 
annualization adjustment should be adopted. 

adjustment to the bulk transmission use charge applicable to the wheeling of power 
to American Municipal Power-Ohio to reflect the actual level experienced by 
petitioner from November, 1984, through March, 1985. This has the effect of 
reducing PSI'S other electric revenues by the jurisdictional amount of $81,000. NO 
one disputed this adjustment, and we find that it is proper and should be allowed. 

a 

(e) AMP-Ohio Wheeling. Both staff witness Brock and OUCC witness Williams made an 

(f) Add-on Heat Pump Advertising. Commission staff witness Brock and OUCC witness 
McKay made an adjustment to reflect elimination of all test-year add-on heat pump 
program expenses. PSI made no showing regarding the benefits of such expenses to 
its retail customers; we therefore find that Mr. Brock's adjustment reducing 
expenses by the jurisdictional amount of $112,000 is proper and should be made. 

* 
(9) Electric Living Program. Commission staff witness Brock eliminated the test- 

year expenditures in the jurisdictional amount of $51,000 for PSI'S previous 
employee electric living program. PSI witness Meyer testified on cross-examination 
that such program had been eliminated and was not expected to be restored. We, 
therefore, find that the adjustment is proper and should be made. 

[15] (h) Rate Case Expense. Commission staff witness Brock and OUCC witness McKay 
made an adjustment to PSI'S rate case expenses to eliminate those expenses related 
to the Marble Hill portion of the case. Mr. McKay amortized the remaining expenses 
over one year, for a reduction in jurisdictional expense of $106,000, and Mr. Brock 
amortized such expenses over two years, resulting in a jurisdictional expense 
reduction of $337,000. We agree with the adjustment to eliminate at this time, 
rate case expenses related to the Marble Hill portion of the case since if the 
settlement agreement is ultimately upheld, PSI will not be seeking recovery of its 
Marble Hill investment from ratepayers, and we find that Mr. Brock's rate case 
expense adjustment should be adopted. 

(i) EPRI Dues. Commission staff witness Brock and OUCC witness McKay adjusted 
PSI'S EEI research and development support payment to reflect the actual 1985 level 
of $3,159,000. No one disputed this adjustment; PSI witness Menscer explained the 
benefits to ratepayers of PSI'S participation in EPRI payments to which were 
suspended for calendar year 1984, and commission staff witness Mahoney concurred 
that such expenditures were appropriate and should be resumed. We find Mr. Brock's 
adjustment, which increases expense in the jurisdictional amount of $182,000, is 
proper and should be adopted. 
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Cj) Committee for Energy Awareness. Commission staff witness Brock and OUCC 
witness McKay eliminated test-year payments of $301,000 to the Committee for Energy 
Awareness. It was conceded during the hearing that PSI did not intend to 
participate in this committee in the future; thus, we find that Mr. Brock's 
adjustment which reduces expense in the jurisdictional amount of $271,000 is proper 
and should be adopted. 

1163 (k) EEI Advertising. Commission staff witness Brock and OUCC witness McKay 
eliminated test-year EEI advertising costs in the jurisdictional amount of $63,000 
as having no material benefit to ratepayers. 
benefits of such advertising to ratepayers. 
adjustment is proper and should be made. 

PSI made no showing regarding any 
Consequently, we find that the 

[171 (1) EEI Membership Dues. Commission staff witness Brock eliminated 25% of 
PSI'S EEI membership dues, based on an estimate by NARUC of EEI's indirect lobbying 
expenditures. Petitioner did not challenge such estimate. We find that Mr. Brock's 
approximation of such expenses is reasonable, and that Mr. Brock's adjustment in the 
jurisdictional amount of $44,000 should be allowed. 

(m) Public Utility Fee. Commission staff witness Brock made an adjustment in 
PSI'S public utility fee expense to reflect the current effective public utility fee 
rate, which increased such jurisdictional expense by $541,000 over the test-year 
level. No one disputed the adjustment, and we find that it is proper and should be 
made. 

(n) Interest Expense Annualization. The commission has adopted the concept of 
interest annualization in numerous orders involving investor-owned utilities and has 
found that its use more properly reflects the interest expense associated with 
operations. Both PSI and the commission's accounting staff used this concept in 
this cause. This adjustment is affected by PSI'S weighted cost of debt and rate 
base. We find that the amount of interest expense that should be deducted in 
computing PSI'S tax liability is $70,608,000. 

(0) Taxes. PSI'S income tax expense should be determined by application of the 
statutory income tax rates, which the evidence indicated was the effective tax rate 
for PSI. Its real estate and personal property taxes should be computed, after 
reflecting applicable adjustments, and excluding property taxes related to Marble 
Hill, using the methodology employed in the revised commission staff report 
sponsored by witness Brock. 

On the basis of the foregoing, we find that PSI'S pro forma jurisdictional electric 
operating income available for return, adjusted to a going level basis, under 
present rates is $183,343,000, as summarized below: 

(In Thousands) 

Operating Revenues $786,423 [FN3] 
Operating Expenses and Taxes 
Operating and Maintenance Expense 385,365 
Depreciation and Amortization Expenses 74,074 
Taxes Other Than Income Taxes 37 , 058 
Income Taxes 106,583 

Total Operating Expenses and Taxes $603,080 
Net Operating Income $183,343 

FN3. Includes $1,363,000 in annualized base revenues. 

When applied to the fair value rate base determined for PSI above, this operating 
income produces a return of only 7.65%. This is substantially below the fair rate 
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of return which we determined in Finding No. 7(A) (2) above to be not less than 9.9%. 
Accordingly, on the basis of all the evidence and the foregoing determinations, we 
find that the electric operating income available to PSI for return under its 
present rates for the electric utility services rendered and to be rendered by it is 
insufficient to provide a fair return on the fair value of its electric properties 
used and useful for the convenience of the public, and, hence, is unjust and 
unreasonable and should be increased. 

(4) Authorization of Temporary Rate Level. Under terms of the settlement 
agreement, the temporary surcharge revenues being collected under the interim 
emergency surcharge, approved on March 8, 1984, in Cause No. 37414, are to be 
reflected in net income and continue to be collected, but in base rates rather than 
as a surcharge. Petitioner's Exh. KK-6 shows such surcharge revenues being 
collected for the test period 12 months ended March 31, 1984, to be $38,905,000; 
In addition, the settlement agreement provides for PSI  to increase its gross annual 
retail electric operating revenues by $68,200,000. 

With the approval of the terms and conditions of the settlement agreement, the 
commission finds that PSI'S pro forma jurisdictional operating results will be: 

( In Thousands) 

Operating Revenues ............................. $893,528 Em41 
Operating Expenses and Taxes 
Operating and Maintenance Expense ..................... 385,820 
Depreciation and Amortization Expense .................. 74,074 
Taxes Other Than Income Taxes .......................... 39,702 
Income Taxes .......................................... 156,699 

Total Operating Expenses and Taxes ................... $656,295 
Net Operating Income ................................. $237,233 

4. Includes $1,363,000 in annualized base revenues. 

The commission further finds that PSI'S pro forma operating results provide for the 
continuation of PSI'S operations to render adequate and reliable service to its 
customers, produce a fair return on PSI'S fair value property used and useful for 
the convenience of the public, and permit utilization of the net operating loss 
during the 1986-89 period. It is the objective of such action to avoid negative 
common equity for the company and to provide an ability to accomplish restructuring 
and minimization of the current financial emergency. 
results result in just and reasonable rates and should be approved. PSI should, 
therefore, be ordered to file with the commission a new schedule of rates and 
charges which will result in total operating revenues of $893,528,000, and, thus, 
provide the operating income found to be just and reasonable. 
should reflect the elimination of the interim emergency surcharge and should be in 
accordance with the finding below regarding rate structure. 

Such pro forma operating 

The new schedule 

Certain intervenors in this proceeding have alleged and sought to show that the 
revenue increase will produce an excessive return and that a portion of any rate 
increase granted must be characterized as consumer contributed capital or a 
disguised recovery of Marble Hill costs. That argument rests on the notion that 
any return granted on rate base which exceeds a 81normal" rate of return represents 
ratepayer contributed capital to the extent such return is in excess of the "normal" 
return. We reject that argument. This case is unique and is certainly not a 
normal case, which can be adjudicated under traditional rate-making principles and 
techniques. The highest return on original cost rate base resulting from the rates 
authorized herein, should not exceed 14.399 during the period March 1, 1986, through 
December 31, 1989. We also note that such rate of return will decline over the 
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term of the settlement agreement, as PSI'S financial emergency recedes. We find 
this to be within the range of reasonableness dictated by the circumstances inherent 
in this emergency situation. The revenue increase granted herein will not result 
in any customer contributed capital or any recovery of PSI'S Marble Hill investment 
through rates. 

[ l S I  (B) Nature and Duration of Relief. The rates authorized herein should be 
temporary, nonrefundable, and are intended to remain in effect until December 31, 
1989, or until otherwise ordered by the commission. 
provides that PSI will file a permanent rate petition in January of 1989. The 
testimony indicated that only by establishing rates for this four-year period will 
the emergency condition be successfully averted. Such time is necessary for the full 
utilization of the tax loss asset, to provide assurance to investors and creditors, 
and to correct serious cash-flow deficiencies. We emphasize that during the period 
these temporary rates are in effect, the commission has, and will continue to 
exercise, continuing jurisdiction over PSI'S rates and charges. 

The settlement agreement 

Prior to the settlement agreement, PSI had proposed an increase in gross annual 
retail electric operating revenues of 9.2% to be phased in over two years consistent 
with the first year and second year of its operations plan. As we indicated, the 
settlement agreement provides for a nonphased increase which we believe should be 
adequate to permit PSI to restore its operations to levels reasonably required to 
provide adequate and reliable service. The request for approval of the second year 
operations plan is thus moot and need not be specifically addressed. 

As a party to the settlement agreement, PSI has agreed not to file for any general 
rate increase prior to January 1, 1989, except for fuel cost adjustments or future 
emergency proceedings based upon conditions beyond PSI'S control, such as without 
limitation, statutory or regulatory changes or acts of God. The signatory parties 
intend this provision to be a rate moratorium. The only exceptions would be for 
fuel clause proceedings or proven emergencies. Further, such emergencies must 
create a significant financial problem and be outside of PSI'S control, such as 
tornadoes, acid rain legislation, or similar costly and uncontrollable events. ?my 
exception to that rate moratorium will require the approval of this commission 
following a public hearing. Administrative review would provide the protection 
necessary to ensure that this term is not an invitation to rate increases at any 
time for any reason. The commission will not allow this provision to be used for 
problems preventable by good management practice or for events which are 
noncalamitous. During the course of the hearing, several parties raised concerns 
regarding whether that rate moratorium was binding on nonsignatory parties. 
Although we believe this is a legal question, the testimony did clarify the apparent 
intent of the settling parties to bind only themselves. However, the OUCC in 
representing the public has bound all ratepayers and members of the general public 
who have not individually asserted their rights through intervention in this 
process. 

IEC witness Clyde Allen had recommended that PSI'S earnings be bolstered through 
the current emergency surcharge being collected by PSI, noting that such surcharge 
revenues, while improving PSI'S cash flow, are not: currently being reflected in its 
earnings. He suggested that such revenues be incorporated into base rates and 
charges and be reflected in income and earnings. 
could be improved with no additional rate increase related thereto. The settlement 
agreement between OUCC and PSI provides for such treatment of the current surcharge 
revenues, and we find such treatment to be reasonable and in the public interest. 
Certain intervenors argue that such treatment deprives ratepayers of the 
contemplated by the terms of the settlement agreement of February 29, 1984. The 
only "credit" provided, however, was to the level of Marble Hill costs that would be 
amortized and recovered through rates. The settlement agreement provides that PSI 
will not seek in any current or future proceeding before this commission to amortize 
or otherwise recover its investment in Marble Hill. Consequently, PSI'S 
ratepayers, monetarily, will be far better off under the settlement agreement, since 
there will be no amortized costs against which to credit surcharge revenues. 
believe it is clearly in the ratepayers' best interests, however, to have such 
revenues enhance PSI'S earnings as well as cash flow, as provided in the settlement 

In this manner PSI'S earnings 

We 

1 -  

I -  
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agreement. Therefore, we find that the surcharge should cease, and that PSIns base 
rates and charges should be adjusted to produce the same level of revenues. 

Controversy also arose over the provision in Section l(a) of the settlement 
agreement for surcharge revenues previously collected by PSI to be reflected in net 
income during the period collected. Certain intervenors claimed that such 
treatment constituted retroactive rate making. We fail to see how said treatment 
could be considered retroactive rate making. The level of increase was supported 
both by evidence and a settlement agreement. It was not made subject to refund, 
but only subject to possible "credit," as we have indicated above. Even if it had 
been subject to refund, the evidence of record herein supports the continuation of 
the revenues reported by the surcharge. There was no evidence that such revenues 
have been inappropriately collected by PSI. In fact the commission has determined 
that the level of revenue authorized herein, inclusive of the surcharge revenues, is 
just and reasonable. All that is at issue in reflecting those revenues in net 
income rather than leaving them in a deferred account is the proper accounting for 
such revenues, given that PSI will not be seeking from this commission any 
amortization of its Marble Hill investment. We find the provisions of the 
settlement agreement regarding such collected surcharge revenues reasonable and that 
such treatment should be approved. 

The rates authorized herein are nonrefundable. Several parties have argued 
throughout this proceeding that any rate increase granted must be interim relief 
subject to refund and certain intervenors have most recently cited this commissionls 
preliminary ruling in support of that argument. The preliminary ruling dated 
August 16, 1985, related to the motions to dismiss and for judgment on the evidence, 
never held that nonrefundable rate relief was precluded as a matter of law under 
I.C. 8 8-1-2-113. That docket entry merely determined that rates authorized in 
this proceeding should be subject to refund because of the difficulty of separating 
out all Marble Hill effects, particularly since it was expected that the remainder 
of the proceeding would concern PSI'S request to recover its Marble Hill costs, and 
Marble Hill effects could be considered at that time. Upon reconsideration, 
however, we have concluded that excluding the identified Marble Hill effects 
regarding taxes and cost of capital is not required in order for us to make 
appropriate findings regarding rate relief based on the record presented, especially 
in light of the proposed settlement agreement between the OUCC and PSI. As a 
result of that agreement, PSI has agreed to forgo any recovery of its Marble Hill 
investment through rates. We find that the rate relief provided for in the 
settlement agreement is fully supported on both a revenue requirement and a cash 
requirements basis, and that the issues of the tax consequences of PSI'S Marble Hill 
abandonment loss, and PSI'S required fair rate of return on fair value rate base can 
be adequately addressed on the basis of the extensive record in this proceeding. 
Because the Marble Hill costs will be borne by PSI'S shareholders, we have 
determined that the tax effects should match or follow the cost responsibility. 
With regard to the return issue, we have determined that the rate increase granted 
will produce a fair return on PSI'S fair value property. We further find that 
because of such emergency situation and the obvious risk premium created by the 
company's financial condition, no excess return will be earned by PSI under the rate 
proposal and the rates authorized herein will not be subject to refund. Therefore, 
that portion of our preliminary ruling of August 16, 1985, which would have required 
such rate relief to be subject to refund is hereby overruled. 

a 

8. Rate Structure and Tariff Considerations. The gross amount of revenues 
proposed by PSI for the test year is $848,428,000 and PSI has submitted proposed 
rate schedules to produce this amount of revenue. The distribution of this revenue 
requirement has been made in a manner that will bring the rates of return for the 
classes of customers as close together as practicable at this time. 

(A) PSI'S Cost-of-Service Study. In this case, the proposed electric service rate 
schedules were designed to provide PSI with additional annual revenues, based upon 
the test year, of $63,369,000 and will result in a 50% reduction in the 
s&sidy/excess revenues currently existing in the pro forma present gross revenues 
of the major classes of customers. The current subsidies existing between the 
major customer classes are identified by the use of an embedded cost-of-service 
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study using an allocation method based upon the average of PSI'S 12 monthly 
coincident system peaks. 
commission in PSI'S last several rate cases and was not challenged by OUCC or any 
intervenors in this case. In fact, IEC witness Nicholas Phillips, Jr., 
specifically endorsed this methodology as appropriate. 

1191 (B) Distribution of Rates of Return Among Customer Classes. PSI'S proposed 
assignment of the revenue increase to its retail customers by final rate schedules 
for the test period is based upon (1) the elimination of unavailable rate schedules, 
(2) a 50% reduction in current levels of subsidy/excess revenues between the rate 
schedules, and (3) the assignment of the additional annual revenues on the basis of 
adjusted depreciated cost rate base. Columns (F) and (GI of petitioner's E A .  KK- 
5, Schedule No. 1, show the results of this effort at equalization under PSI'S 
present rates: 

This allocation methodology has been accepted by this 

Rate Schedule Subsidy ( Excess 

RS ........................ $ (7,672,000) 
CS ............................ 2,114,000 
Ap ............................. (16,000) 
SO ............................ (528,000) 
GH ............................ (730,000) 
GS ............................ 3,360,000 
PPL ........................... (219,000) 
LFP ........................... 1,915,000 
Continental 
Steel .......................... (45,000) 
OL .............................. 612,000 
WP ............................ 1,037,000 
FC ............................. (16,000) 
HLS ............................ (47,000) 
HL ................................ 6,000 
PSL and OSL ..................... 325,000 
TS ............................... 55,000 
FS ............................. (22,000) 
SL ............................... 53,000 
TV 18,000 ............................... 

50% Reduction in Subsidy/Excess 

$3,936,000 
(1,057,000) 

8 , 000 
264 , 000 
365,000 

(1,680,000) 
110 , 000 

(957,000) 

23 , 000 
(306 , 000) 
(519,000) 

8 , 000 
24 , 000 
(3 , 000) 

(163,000) 
(28 , 000) 
11,000 

(27,000) 
(9,000) 

P S I  witness Gimbel testified that, in his opinion, PSI should "set as a goal a 
range of reasonableness between rates of return for the major rate classes of at 
least plus or minus 7.5% of the average rate of return." An examination of 
petitioner's Exh. KK-5, Schedule No. 1, shows that PSI has achieved this goal with 
its proposed rate schedules applicable to the major classes of customers. 

The evidence of record supports the conclusion that significant subsidies are being 
transferred between rate classes by PSI'S existing retail tariffs. This 
commission's goal has been to achieve cost-of-service based rates as noted in our 
previous orders for this petitioner and for other utilities. 
concerning the 1986 settlement agreement, the OUCC urged that the question of 
subsidies be deferred until permanent rates are considered in 1989 because the rates 
requested by the settlement agreement are temporary emergency rates. We note that 
these temporary rates, however, are to be in effect for a four-year period and will 
have a substantial impact on all customer classes. On the other hand, the evidence 
already of record supported a 50% reduction in the subsidies at this time. This 
commission's policy has been one of attempting to achieve cost-based rates by a 
series of reasonable steps rather than to make major changes in revenue distribution 
which could have adverse impacts on subsidized rate classes. Therefore, we find 
that a reduction in subsidy level at this time is appropriate, but in the interest 
of gradualism a reduction of one-third of the existing subsidies should be provided 
for in the tariffs filed in this cause. 

At the hearings 
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The table below lists the revenues by customer class and the approximate percentage 
change from existing bills as a result of a one-third reduction in the subsidy 
levels. 

Rate Schedule Total Pro Total Approximate Per 
Forma Proposed Cent Increase 
Revenues Revenues 

RS--Residential, Farm ................ $351,866 
CS--Commercial Service ................. 55,196 
GS--General Service ................... 126,822 
PPL--Primary Power .................... 114,094 
LEP--Large Electric Power ............. 142,065 
Continental Steel ....................... 8,267 
OL--Outdoor Security Lighting ........... 6,101 
WP--Water Pumping ...................... 11,390 
FC--Flood Control Pumping .................. 61 
OSL & PSL--Streetlighting ............... 6,895 
HL--Highway Lighting ...................... 300 
HLS--Highway Lighting (State) .............. 21 
TS--Traffic Signal ........................ 784 
FS--Flasher Signal ........................ 103 

$384 , 196 
58,998 
137,436 
123 , 856 
152 , 435 
8,776 
6,129 
11,829 

76 
7,177 
320 
20 
803 
117 

9.19% 
6.89 
8.37 
8.56 
7.30 
6.16 
.46 

3.85 
24.59 
4.09 
6.67 

(4.76) 
2.42 
13.59 

Total Company (Retail) ............... $823,965 $892,166 8 28% 

( C )  Rate Design Changes. PSI proposes to eliminate Rate Schedules AP, SO, GH, TV, 
SL, and the apartment house rule in Rate Schedule RS. In addition, PSI has 
proposed that Standard Contract Rider No. 5 ,  applicable to present Rate Schedule RS, 
be phased out in this case and in petitioner's next two rate cases. 

With the exception of Standard Contract Rider No. 9 and Item 22--i.e., interim 
emergency surcharge--of PSI'S general terms and conditions for electric service 
rPferred to below, the changes in PSI'S terms and conditions of service and rate 
design were minor and were not objected to by any of the parties. 

Standard Contract Rider No. 9 is PSI'S proposed billing procedure applicable to 
PSI'S proposed second year operations plan. Item 22 of PSI'S general terms and 
conditions for electric service is treated in Finding No. 8(F) below. 

(I)) Interruptible Service. IEC witness Phillips proposed that PSI file an 
interruptible power service rate which would be made available to any customer 
served under Rate LEP or Rate PPL whose contract capacity is greater than 5,000 kva 
and whose use of such contract capacity, or a portion thereof, would be subject to 
interruption. Under this proposal, PSI would have the right to request the 
curtailment of the customer's supply of electric energy (but not below the firm 
contracted capacity) when capacity is needed by PSI to provide service to other 
customers of PSI. To interrupt the customer, PSI would be obligated to give the 
customer as much notice as possible, but never less than one hour. Although the 
proposed rate provides that the customer would not be requested to reduce his load 
more than 240 hours in any period of 12 months, and only one request for curtailment 
each day, Mr. Phillips in his direct testimony stated that interruptions should be 
limited to 500 hours or less per year, and 12 hours or one interruption per day. 
If the customer refuses to accept such Curtailment request, PSI would bill the 
customer for all incremental out-of-pocket costs incurred by PSI in continuing to 
supply customer's load requirements in excess of the firm contracted capacity. 
customer would pay for each kva of interruptible contract capacity, 50% of PSI'S 
applicable demand rate. 
be considered an unauthorized use and billed at a rate double the applicable firm 
rate for the load in excess of the firm contract capacity not curtailed. 

The 

Failure to comply with an interruption order of PSI would 
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PSI witness Gimbel disagreed with the pricing policy proposed by witness Phillips 
on the grounds that the demand charge for the interruptible load of 50% of the 
demand charge for firm load is not realistic. He submitted that "any discounted 
rate for interruptible service should solely be based on the fixed costs relating to 
production and to backbone transmission and should not be based on the fixed costs 
relating to transmission facilities performing a distribution function nor to 
distribution facilities." Also, Mr. Gimbel stated that the penalty charge of twice 
the demand charge in case of noncompliance by the customer was too small to be 
effective. Mr. Gimbel recommended that, if an interruptible rate were to be 
adopted by PSI, the proper telemetering equipment be installed at the customer's 
expense at each interruptible customer's premises to ensure that if PSI were short 
of capacity to meet firm native load, PSI could automatically curtail the load if 
and when the customer refused curtailment. He also recommended that PSI make 
available capacity and energy during curtailment periods if such was available from 
the interconnected system on the basis of out-of-pocket costs plus 10%. 

Neither of these witnesses provided any testimony showing what industries now being 
served by PSI would be interested in their respective interruptible rates, nor was 
there any showing as to what industries, if they contracted for interruptible 
service, would be interrupted and how often. Until an adequate factual showing is 
made that interruptible rates will be desirable and cost effective for PSI and its 
ratepayers, PSI should not be required to file such rates. 

(E) Off-peak/On-peak Rates. Witness Phillips also recommended that in Rates LEP 
and PPL "all demand cost be included in the on-peak demand charge, and that the 
billing demand be established as the highest demand asserted on the system during 
the on-peak hours, or 50% of the highest demand asserted during off-peak hours, 
whichever is greater." He stated that this would avoid overcharging the high load 
factor user and provide for some fixed cost collection from any user who would be 
strictly off peak. Mr. Gimbel recommended that PSI should not adopt this off-peak 
demand proposal since there are no differentials in off-peak and on-peak demand 
related costs on petitioner's system because of the distribution of petitioner's 12 
monthly system peaks. Also, Mr. Gimbel pointed out that if such off-peak rate was 
made available to Rate PPL customers, PSI would be required to invest $5,200,000 in 
recording demand meters for 1,300 Rate PPL customers; otherwise, there would result 
in discrimination within the class; i.e., discrimination between Rate PPL customers 
with recording demand meters and those without, 

Neither of these witnesses submitted any study showing the effect on PSI and its 
industrial customers of an off-peak/on-peak demand rate. In the absence of such 
study, PSI should not be required to file such a rate on mere speculation as to what 
it will do or will not do. 

(F) General Terms and Conditions for  Electric Service. PSI proposed certain 
changes in the general terms and conditions for electric service contained in its 
rate tariff. There were no objections to any of such suggested changes. Therefore, 
PSI'S general terms and conditions for electric service as contained in its proposed 
rates are approved. 

(G) New Base Cost of Fuel. PSI proposes in this proceeding to increase its base 
cost of fuel to 15.202 mills per kwh. Commission staff witness Brown supported 
such proposal, and we find that it is reasonable and proper and should be allowed. 
PSI should file with the tariff division of the engineering department of the 
commission staff a new fuel cost charge as approved by this commission in Cause No. 
37898 and a base cost of fuel as allowed by this Finding No. 8(G) when PSI files its 
new schedule of rates and charges as ordered below. 

9. Other Provisions of Settlement Agreement. 

[ZO] (A) Suspension of Common Stock Dividends. OUCC witness Perry recommended 
elimination of the dividend on common stock. He stated that this would improve 
PSI'S financial situation and should be considered as a viable alternative to a rate 
increase. Additionally, OUCC witnesses Lubow and Pflaum suggested that PSI'S 
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dividend policy should be examined with Mr. Pflaum suggesting that another cut 
rather than outright elimination might be best. Various witnesses for PSI stated 
that continuation of some level of the common stock dividend was necessary to retain 
future access to capital markets and that the failure to pay a dividend would, in 
their opinion, lengthen the period necessary for PSI to reestablish its access to 
capital markets. 

* 
The settlement agreement between PSI and the OUCC which is proposed as a motion for 
resolution in this cause specifically provides that PSI will not pay a dividend to 
its common shareholders before 1989 unless the resumption of some level of dividend 
is necessary for the company to accomplish the financial restructuring objectives 
discussed hereinafter. This commission believes the payment of a dividend on 
common stock is a significant factor in any ongoing company's ability to access 
capital markets for the continuing needs of the firm. However, it is not the only 
factor and in the case of a company threatened with or in fact in major financial 
difficulty the payment of a dividend might even be viewed as a threat to financial 
health rather than a benefit. (Mr. Perry cited the experience of Consolidated 
Edison following suspension of its dividend.) The use of funds which otherwise 
would be allocated to a common stock dividend to reduce unsecured debt, provide 
adequate maintenance of facilities, or to provide a more stable capital structure 
could well be to the benefit of the shareholders in the long run. Therefore PSI'S 
commitment not to issue any dividend on its common stock prior to the calendar year 
1989 is prudent. 

We find that PSI should not declare or issue any dividend on common stock unless 
such payment is required to implement a specific financial restructuring transaction 
which accomplishes one or more of the objectives set forth in § 9 of the settlement 
agreement. Given the company's presently deficient capital base, we find that it 
is in the best interest of all parties that the rebuilding of the company's capital 
be achieved by either internal or external restructuring. 
restructuring is the course pursued, it is imperative that no funds be spent on 
distribution of accumulated profits to common shareholders. There are none to be 
distributed until the capital structure of the company is restored. Further, we 
find that in the event PSI undertakes a restructuring (including payment of common 
dividend) which would not require the approval of this commission, PSI should 
nevertheless notify the commission of its intent to resume dividends. 
financial restructuring occurs from an infusion of external risk capital, we would 
find the resumption of dividends appropriate only if evidence presented at a public 
hearing demonstrated that the dividend outflow was sufficiently exceeded by the 
capital inflow to be in the best interests of PSI and its ratepayers. 
pointed out that the suspension of payments to the present equity owners of PSI 
represents a substantial contribution by those equity holders to the future 
viability of the company. Recognition of that contribution demonstrates the 
fallacy inherent in the conclusion that any of the funds derived from rates granted 
in this cause could possibly be characterized as consumer contributed capital. 

In the event internal * 
In the event 

It must be 

1211 (B) Financial Restructuring. Section 9 of the settlement agreement provides 
as follows: 

1'PSI will undertake all reasonable options designed to achieve the following 
objectives: (a) increase equity capitalization, (b) reduce current interest costs 
and debt, (c) restore credit rating to investment grade, and (d) restructure assets 
and liabilities to enhance shareholder values and the ability to serve ratepayers.'I 

The commission finds these objectives to be reasonable and proper and wholly 
expects PSI to act in furtherance of them. 

PSI has agreed to retain a financial consulting firm for a reasonable period of 
time to explore and implement financial restructuring initiatives. 
any proposals arising from this section of the settlement agreement will require 
public hearings before this commission prior to becoming effective. 
encourage such initiatives to the extent they restore the financial viability of 
PSI, we intend to review such actions carefully. PSI will be expected to provide 
continual information on their restructuring options and initiatives through the 

We expect that 

Although we 
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quarterly reporting process discussed below. If PSI does not actively pursue those * 
goals or does not achieve them, that circumstance may be taken into consideration 
during the setting of permanent rates in 1989. 

1221 (C) Cap on Nonenvironmental Capital Expenditures. Section 10 of the 
settlement agreement provides that PSI will not make nonenvironmental capital 
expenditures during the period 1986-88 in an aggregate amount in excess of $285.1 
million provided, however, that expenditures necessary to correct and prevent 
emergency situations may be made. Mr. Perry, in his testimony projects capital 
expenditures of $72.5 million in 1986, $89.2 million in 1987, and $123.4 million in 
1988. 
settlement agreement, PSI did present projections in June of 1985 concerning capital 
expenditures for rehabilitation programs, a refurbishment program (which is 
discussed in Finding No. 9(D) below), and anticipated environmental expenditures, 
but PSI did not summarize the various estimates in a manner that permits comparison 
with Mr. Perry's exhibit- Those estimates showed a need for $1,667,076,000 for the 
period 1986-90 and capital costs of $2,780,457,000 for the period 1986-92. Those 
estimates specifically dealing with expansion of capacity were primarily for the 
period after 1990. PSI stated that it was not specifically requesting revenues for 
the various capital programs for capacity expansion but the evidence was to support 
its contention that it must improve its financial condition if it is to have access 
to the capital markets for major funds within a relatively short period of time. 

Although PSI presented no capital needs projections at the hearings on the 

The evidence supports the probability of future capital investment fund needs. 
Considering both capital funds and debt retirements, we find that PSI will require 
access to capital markets in the foreseeable future. The commission finds that a 
limitation on capital expenditures during a period of financial restructuring is 
appropriate. PSI presented no detailed evidence on the specific use of these 
capital funds in support of the cap provided for in the settlement agreement. The 
settlement agreement refers to a cap on nonenvironmental capital expenditures. We 
must note that the commission would be disinclined to approve an increase in the 
limitation to include capital expenditures for environmental facilities that PSI 
knew were required at the time it entered into the settlement agreement. As 
examples of such anticipated costs, we note that Dr. Ali testified both in June and 
September, 1985, about conditions on which PSI had received notice. Specifically, 
Dr. Ali testified that the Indiana Stream Pollution Control Board published public 
notice on draft national pollutant discharge elimination system permits for PSI'S 
Cayuga and Wabash river generating stations. These permits contained requirements 
for closed cycle cooling at each station. Further, PSI'S evidence stated that the 
Indiana State Board of Health issued a notice on July 3, 1985, that the Wabash river 
station's opacity exceedances were at an unacceptable level. It is necessary to 
clarify the agreement on capital expenditures. We find that PSI should report to 
the commission on the major expenditures expected to be included in the $285.1 
million estimate for the period 1986-88 in its first quarterly report. 

(D) Capital Needs for Environmental Control. The cap discussed above is intended 
to apply only to nonenvironmental capital expenditures. Section 4 of the 
settlement agreement would permit PSI to seek additional rate relief prior to 
January 1, 1989, based on proven emergency conditions beyond PSI'S control, such as, 
without limitation, statutory or regulatory changes. In describing the intent of 
the signatory parties, witnesses for both PSI and OUCC testified that passage of 
stricter environmental control laws, such as acid rain legislation, could be 
considered such an exception. It is therefore incumbent upon this commission to 
review the potential need for increased environmental control expenditures based 
upon the record before us. 

Extensive evidence on the probable need for additional environmental control 
facilities was presented by a number of parties to the cause. PSI'S chief 
engineer, Dr. Sy A. Ali, offered testimony concerning PSI'S alleged need €or 
additional pollution control equipment to comply with the requirements of pollution 
control legislation which has yet to be enacted. PSI contends that it is currently 
in compliance with all major pollution control standards but it estimates 
environmental capital expenditures will total $2,827,000,000 over the next 18 years 
and $745,000,000 over the next five years. By far the largest expenditures are for 
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the control of sulfur dioxide from the burning of coal at PSI'S generating stations. 
Witness Ali testified that his projections were based upon the likelihood of an 
"acid rain" control bill being passed in the 1985-86 session of the Congress. He 
also stated that regulatory changes and lawsuits filed by environmental groups 
(including the government of Canada) might well achieve the same or greater levels 
of sulfur dioxide reduction even if Congress did not add additional regulation. 

PSI'S witness, John R. Quarles, former Deputy Administrator of the United States 
Environmental Protection Agency (EPA), also testified that an acid rain control bill 
was likely. After briefly listing a number of federal environmental statutes Mr. 
Quarles concluded that "if past history is any indicator PSI'S projections of future 
control may well prove to be surprisingly conservative in retrospect." Mr. Quarles 
continued by discussing the methods considered by EPA for the control of sulfur 
dioxide during the period that he was associated with EPA. He discussed the 
development of Itnew source performance standards'' and the reduction of sulfur 
dioxide by the use of low sulfur coal or by the installation of flue gas 
desulfurization equipment (scrubbers). He mentioned that the Clean Air Act was 
subsequently amended to mandate the use of scrubbers in meeting new source 
performance standards for large new or modified generating facilities. He also 
discussed some of the sulfur dioxide control bills currently being considered by 
Congress. 
result more from ozone (the result of reaction between oxides of nitrogen and 
hydrocarbons), he concluded that Congress probably would enact legislation severely 
reducing the allowable level of sulfur dioxide omissions by existing power plants. 
He also concluded that controls on power plant boilers to reduce the generation of 
oxides of nitrogen would also be required. Mr. Quarles also supported the 
conclusions of Dr. Ali concerning equipment at individual plants. 

Although Mr. Quarles discussed the concerns that damage to forests may 

Jay Norco testified on behalf of the public concerning acid rain legislation. Mr. 
Norco testified that in his opinion acid rain legislation would not pass in the 
1985-86 session of Congress. He testified that experts are now looking to ozone as 
a source of forest damage rather than acid rain and that lake acidification studies 
indicate that local sources may be responsible for acidification rather than distant 
sources. He also testified that there had been a shift in interest in Congress 
towards controlling toxic emissions since the Bopahl, India, incident. Mr. Norco 
based his contentions on his familiarity with the community of experts in the field 
of acid rain and his contacts within Congress and the EPA. However, Mr. Norco 
testified on cross-examination that he had not surveyed members of Congress or their 
staffs. P S I  also questioned Mr. Norco about a study which his company, ETA, 
performed on behalf of the Illinois Commerce Commission concerning the financial 
aspects of leasing emission control equipment. 
use assumptions about compliance dates and sulfur dioxide reductions similar to 
those used by Dr. Ali; that these assumptions were specified by his client, the 
Illinois Commerce Commission, for use in financial projections; and that he did not 
believe these assumptions were realistic. 

e 

Mr. Norco stated that his firm did 

Public's witness, Donald Poole, testified that alternative technologies were now 
under development which could significantly reduce the cost of complying with any 
acid rain control measures. Specifically he testified that limestone injection 
multistage burner (LIMB), fluidized bed combustion (FBC), and the electron beam 
ammonia processes could be viable and more economical substitutes for scrubbers in 
the future. Mr. Poole admitted that these technologies were only now being 
developed. 
higher sulfur dioxide removal efficiencies required to meet new source performance 
standards. It was clear from the testimony that the actual cost for installing 
such facilities is subject to considerable conjecture because these technologies 
have not been fully developed. 

He also acknowledged that the LIMB technology does not obtain the 

It is a matter of record that acid rain legislation has been pending in Congress 
for several years and a bill has never cleared committee for a vote on the floor. 
However, it is also a matter of record that environmental requirements for fuel 
burning installations have become more restrictive with the passage of years both as 
a result of new laws and of additional regulations interpreting existing laws. The 
public's points about the uncertainty of future legislation are well taken but it is 
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also clear that petitioner would be negligent in providing adequate service to its 
customers if it did not at least consider the possibility of substantial 
expenditures for sulfur dioxide control. The assumptions and cost estimates 
presented by PSI'S witnesses seem reasonable but we do find that they are not 
definitive of specific future costs; i.e., known, fixed, and measurable within the 
context of our regulatory requirements. Neither is there certainty that the 
public's witnesses are correct that there will be no acid rain requirements either 
by action of Congress, EPA, or the courts. Further, public's witnesses' 
projections of costs are equally tenuous. public's witness, Steven J. Marmaroff, 
testified extensively that PSI'S projections are substantially overstated. 
However, in considering the probable need to access the capital markets in the 
future for environmental investments Mr. Marmaroff's conclusions are of great 
importance. His conclusion that PSI'S expenditures could be significantly less still 
leave this commission facing estimates of hundreds of millions of dollars to 
accomplish the necessary control. We find based on the available evidence that 
there is a strong probability that PSI will have substantial capital requirements 
for environmental controls within the foreseeable future. All the more reason in 
our view to start PSI on the road to financial stability. 

this order must be predicated upon a proven emergency situation, which would create 
a significant financial problem and be outside of PSI'S control, Major acid rain 
legislation or a severe tightening of pollution control standards subjecting PSI to 
extraordinary capital expenditures or substantial penalties for noncompliance may 
constitute such an emergency. Foreseeable expenditures based on previously known and 
anticipated events, such as pollution control notices already received, may not. 

We must emphasize, however, that any request for rate relief beyond that granted in 

(E) Refurbishment. Section 11 of the settlement agreement provides that PSI 
"will continue with the inspection and evaluation phases of its refurbishment plan." 
PSI presented a resource plan to meet forecasted energy and peak demand 
requirements. The costs associated therewith were estimated through the year 2003. 
As part of its resource plan PSI plans to refurbish or extend the lives of a number 
of its existing units prior to the installation of any new capacity. PSI presented 
evidence that refurbishment is necessary to allow the operation of PSI'S existing 
generating plants at present levels of reliability and efficiency through the year 
2003. Petitioner's E A .  V-4 estimates that the cost of this program spread over 
approximately 20 years in then current dollars will increase the total amount to 
slightly in excess of $1 billion. PSI contends that generating plants become less 
efficient and reliable as they become older. The OUCC was willing to accept this 
as a general principle. PSI also contends that with the increased capital costs of 
new capacity it is often more economical for utilities to do additional work on 
existing units in order to restore and maintain their reliability and efficiency. 
PSI states that such actions would postpone the necessity of installing new 
capacity. 

. 

The testimony of PSI'S executive director--fossil power operations support, James 
E. Benning, described the three major phases of PSI'S refurbishment plan: an 
inspection phase, an evaluation phase, and an implementation phase. PSI had just 
begun the inspection phase at the time Mr. Benning's testimony was prepared and had 
not completed detailed inspections or estimates. PSI contends that the projections 
given above seem reasonable at this time. Mr. Benning stated that in the second 
phase before a project was commenced, PSI would determine if the long-term benefit 
of the project exceeded the cost of the project. Mr. Benning also stated that in 
addition to maintaining the generating capacity reliability and efficiency, the 
resource plan is expected to recover approximately 96 mw of derated capacity. 

Mr. Marmaroff testified on behalf of the public concerning petitioner's 
refurbishment program. He indicated that the refurbishment program appeared to be 
a reasonable approach, but that based on the preliminary data it was not possible to 
determine if the refurbishment costs would be justified by the benefits. First, a 
detailed inspection program had not been completed and PSI'S estimated costs are 
based upon extrapolation of data. He questioned the cost estimates for the 
Gallagher and Wabash river stations. Second, Mr. Marmaroff indicated that there 
was a potential for "overlap" between proposed PSI refurbishment expenditures and 
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forecasted environmental expenditures. He estimated such duplication at about $33 
~ 4D million. 

We find that there is not sufficient detail to support an estimate of future costs 
and benefits of refurbishment. We do find that the evidence supports a 
continuation of the inspection program and cost benefit analysis as provided in the 
settlement agreement. 

[23] (F) Reporting to Commission. By the terms of the settlement agreement, PSI 
is to provide quarterly reports to the commission. We find that such reports 
should also be provided to OUCC. We must emphasize that those reports will be open 
to the public or any other party to these proceedings for review. The importance of 
the reports cannot be understated. PSI, by entering into the settlement agreement, 
is required to put its financial house in order, take various steps with other 
regulatory bodies, limit its capital expenditures, make no common dividend payments, 
and rehabilitate its generating facilities where necessary. The commission expects 
PSI'S quarterly reports to be detailed and supported by substantial data. 
should address the company's activities with respect to all of the terms of the 
agreement. 
and thereafter at the first of each quarter through January 1, 1989. Those reports 
should provide the following information, without limitation: (1) nonenvironmental 
construction expenditures; (2) environmental construction expenditures; (3) 
forecasts of all construction expenditures; ( 4 )  significant power plant maintenance 
programs performed pursuant to PSI'S operations plan, including the level of dollars 
spent; ( 5 )  balance sheet; (6) income statement; (7) statement of sources and uses 
of funds; (8) report on progress toward financial restructuring; and (9) projected 
sales in kwh compared to actual sales by major customer classes (residential, 
industrial, off-system). 

commission, and the oversight of the OUCC, should ensure adequate monitoring of 
PSI'S progress during this emergency. 
further hearings which it deems necessary to enforce this order or the terms of the 
settlement agreement. 

[24] (G) Conclusion. The commission has made an independent rate determination 
supported by substantial evidence on the record as a whole and determines that the 
individual terms and conditions of the settlement agreement are reasonable and 
proper and in the public interest. 
agreement entered into between PSI and OUCC on January 31, 1986, should be approved 
as a resolution on the merits. Approval of the settlement agreement binds PSI to 
assume certain obligations which this commission arguably may not be authorized to 
order absent such an agreement. The best interests of PSI and its customers will be 
served by the suspension of common stock dividends, the rate moratorium over the 
next few years, and the commitment to pursue financial restructuring. This 
commission's authority to order those actions independent of a settlement agreement 
would appear problematic given the lack of guidance in either statutory or case law. 
For that additional reason, the agreement serves the public interest. 

They 

We find that the reports should be filed beginning on April 1, 1986, 

This quarterly reporting, along with the broad investigatory powers of this 

This commission may request and hold any 

The commission now finds that the settlement 

10. Other Issues for Resolution. Given the wealth of evidence in the record of 
this cause, it is not surprising that a few collateral issues remain unresolved. 
Those issues may not have had a direct bearing on the findings of this order, 
especially in light of the settlement agreement; 
helpful basis for analysis and deserve comment. 

however, they have provided a 

(A) Load Forecasting. Extensive evidence was presented, and much controversy 
generated, regarding PSI'S load forecasting. Those forecasts are necessary, of 
course, to accurately project the need for future generating capacity and the 
accompanying need for necessary capital. The initial item of evidence considered 
was PSI'S 1984 report on energy sales and seasonal peak demand load forecasts. 
PSI'S load forecasting manager, Harold Lezotte, described the methodology utilized 
by PSI in producing the forecasts and discussed the results. 
forecasts were a result of an iterative process. Mr. Lezotte testified that the 
1984 load forecasts project a 2.6% equivalent compound growth rate in kwh energy 

The final load 0 
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sales, a 2.5% equivalent compound growth rate in summer peak demand, and a system 
peak during the winter starting with the winter of 1986-87 and continuing for the 
forecast period through 1996. 

Witnesses for the public, Save the Valley, and the staff of the codssion 
presented evidence in rebuttal to PSI'S load forecast. OUCC chief economist, Dr. 
P . K .  Sircar, and staff economist of the commission, Dr. Robert Loube, were critical 
of PSI'S energy and load forecasting method as well as the specific load forecasts 
sponsored by Mr. Lezotte. In the statistical area, Drs. Sircar and Loube pointed 
out that the company had incorrectly used and reported the results of a regression 
analysis. The t-statistics shown in petitioner's Exh. X were generated by ordinary 
least squares equations, uncorrected for autocorrelation and not by the equations 
which were presented in the exhibit. Indeed, those equations resulted in a condition 
of negative degrees of freedom. Although there was considerable disagreement about 
the impact of the error, witnesses for PSI and the public agreed that no statistical 
test such as the "t" test for statistical significance of regression coefficients or 
anFf8 test for goodness of fit or robustness is possible with negative degrees of 
freedom. Because of the inconsistency between the equations presented and the t- 
statistics, the public objected to the validity of the forecast. 
rebuttal testimony of Dr. Hieronymous that the coefficients of the ordinary least 
squares equations were not significantly different than those reported, but Dr. 
Hieronymous had not seen the original exhibit or the results of the ordinary least 
squares equations. We find that these are not material differences, but because 
the petitioner incorrectly used the regression program, we are concerned about the 
reliability of petitioner's methods. 

PSI presented the 

Drs. Sircar and Loube also had extensive criticism of some of the individual sector 
equations which PSI used to forecast future needs for electricity. These witnesses 
specifically objected to one variable which combined a weather and air-conditioning 
saturation measure and a second variable combining weather, air-conditioning 
saturation, and price of electricity. Dr. Hieronymous, in his rebuttal testimony 
on behalf of PSI, stated that he had performed statistical tests on PSI'S model, had 
determined that it was structurally stable, and found PSI'S current econometric 
model to be the best fit for past load data of PSI. 

Dr. Loube, in his criticism of the results of PSI'S forecasting method, presented 
forecasts done by relatively unsophisticated trending approaches. He did not 
contend that this was a good forecasting technique but that it demonstrated a fit to 
past data at least as good and possibly better than PSI'S more detailed approach. 
PSI, in its rebuttal, seemed to misunderstand Dr. Loube's conclusions and contended 
that the exponential smoothing model used by Dr. Loube would not withstand some of 
the tests for accuracy which Dr. Loube had himself proposed. Save the Valley's 
witness, Harold Cassidy, presented evidence comparing petitioner's load forecasts 
prior to and during the early stages of construction of the Marble Hill facility 
with the forecasts of Save the Valley at that time. This evidence indicated that 
actual load growth was much more similar to the forecasts of Save the Valley than to 
PSI'S forecasts. While the evidence of Save the Valley did not analyze the 
specific methodology as did the other witnesses, Save the Valley's evidence did 
raise questions about the applicability of PSI'S load forecast. 

PSI, at this time, is not requesting a certificate of need for any new generating 
capacity or approval of specific expenditures for such capacity; therefore, it is 
premature to rule specifically on PSI'S forecasting method and specific results of 
that method. Further, we note that this commission will independently forecast 
future need for electricity on both a franchise area basis as well as a state and 
regional basis. These forecasts and those of any particular intervenors will be 
compared when a certificate for construction is requested. At this time we note 
that the forecasting techniques now used by PSI are significantly more sophisticated 
and probably significantly more accurate than the techniques petitioner used in the 
1970s. Save the Valley's objections to PSI'S past forecasting accuracy are well 
taken and this commission will continue to be concerned about the details of PSI'S 
present forecasting method. We find that a review of PSI'S forecasting techniques 
should be completed before PSI files its petition for permanent rates in January, 
1989. 
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Although it is unnecessary for the commission to make a finding regarding the 
accuracy of PSI'S load forecasts at this time, none of the evidence presented 
suggested that there would be no growth in demand or total sales on the PSI system 
in the future. The rate of future growth may be significantly faster or slower 
than that projected by PSI but at some point in the future generating capacity 
(either for additional sales or to replace existing equipment) undoubtedly will be 
required. We find that PSI'S evidence adequately supports the sales growth 
projections inherent in the analysis of the rate relief granted by this order, In 
fact, Mr. Perry's exhibits were based on an extremely conservative estimate of 
future sales growth. We further find that petitioner will require investment in 
new generating capacity at some uncertain date. 

(B) Other Elements of PSI'S Resource Program. PSI presented evidence on reserve 
margin criteria, a load management program, and facilities to provide additional 
capacity in future years. 
discussed the study prepared by his firm on an appropriate reserve margin and the 
rationale for adding additional capacity. He analyzed the reliability of the PSI 
system based on IS%, 20%, 259, and 30% reserve margins. He stated that a 15% 
reserve margin did not provide adequate reliability to support routine scheduled 
maintenance and that a 20% reserve margin barely provided such support. He 
concluded that an approximate 25% reserve margin is the minimum reserve necessary to 
maintain the reliability of service on the PSI system. 

Kenneth J. Slater of Energy Management Associates 

Dr. Robert Loube, principal utility analyst of the economics and finance department 
of this commission, challenged Mr. Slater's conclusion that the 25% reserve margin 
was the most appropriate level. He contended that PSI'S exhibit indicated the 
lowest cost level at a 15% reserve margin. PSI contends that Dr. Loube failed to 
consider the adverse impact on reliability at the 15% reserve margin level. 

Despite the extensive evidence presented on an appropriate level of reserve margin 
it is clear that this issue is not ripe for determination. Such analysis is an 
integral part of determining the type and timing of additional generating capacity 
on the PSI system. As previously noted, PSI must petition this commission for a 
certificate of need prior to starting any construction. The purpose of this case is 
not to determine the specific cost, design, or timing of such additional capacity. 

PSI also presented its analysis of the appropriate generating facilities to meet 

a 
its future demand. Using a generating planning model (electrical generation 
expansion analysis system--EGEAS) developed by the Massachusetts Institute of 
Technology, PSI analyzed a number of expansion scenarios. It was PSI'S conclusion 
that an expansion plan with the optimal combination of flexibility, system 
reliability, fuel supply availability, and cost would require the installation of 
330 mw combined cycle units in both 1993 and 1995, a 500 mw coal-fired unit in 1999, 
and a 120 mw combustion turbine unit each year from 2001 to 2008. We find that the 
question of the optimal expansion plan is also more properly the subject of a 
certificate of need proceeding. 

(C) Load Management. PSI presented evidence on load management through various 
PSI included load management in its total resource plan and projected programs. 

that the addition of new capacity could be delayed by one year with the 
implementation of the load management programs discussed. 
done for PSI by Decision Focus, Inc. 
Power Research Institute sponsored model (load management strategy testing model-- 
wsm) indicated that load management techniques (direct controlled water heater and 
industrial interruptible rates) may be cost justified. We find that cost-effective 
load management should be considered currently. We therefore find that PSI should 
continue to investigate load management and, if cost effective, strive to implement 
such programs. 
reports to the commission. 

An initial screening was 
Further analysis by PSI using an Electric 

PSI should report its progress in this area in its quarterly 

It is therefore ordered by the public service commission of Indiana that: 

1. PSI shall be, and hereby is authorized to increase its rates for retail electric 
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utility service in the amount of $68,200,000 on the basis of rates in effect at the 
end of the test year, March 31, 1984. 

2. The interim emergency surcharge approved in this cause on March 8, 1984, shall 
be canceled, and PSI shall be, and hereby is authorized to include in retail rates 
$38,905,000, based on conditions existing at March 31, 1984, to be built into base 
rates with such revenues to be reflected in electric operating revenues. 

3. The rates and charges authorized herein shall be temporary, nonrefundable, and 
shall remain in effect until December 31, 1989, or until otherwise ordered by the 
commission. 

4 .  PSI shall file a rate petition with the commission for establishment of 
permanent rates in the current docket in January of 1989. Prior to such filing, a 
review of PSI'S load forecasting methods shall be completed. 

5 .  PSI shall file with the engineering department of the commission appropriate 
tariffs using the rate design criteria detailed in Finding No. 8. The rates and 
charges approved herein shall be effective upon the approval of the filed tariffs. 
Such new rates and charges shall be accompanied by a simultaneous refiling of the 
fuel cost charge approved on the date of approval of the new rates and charges, 
modified to reflect the new fuel cost base provided for in Finding No. 8 ( G ) .  

6. The individual terms and conditions of the settlement agreement between OUCC and 
PSI dated January 31, 1986, are approved as being reasonable and proper, in the 
public interest, and adequately supported by reasoned analysis and substantial 
evidence of record. 

7 .  PSI shall write off from its books of account the retail portion of its 

? 
abandoned Marble Hill costs (net of salvage) as of December 31, 1985. In 
consideration of the rate relief granted herein and in accordance with the terms and 
conditions of the settlement agreement, PSI shall not seek to amortize or otherwise 
recover its investment in Marble Hill in any future proceeding before this 
commission. 

8. P S I  shall be allowed for regulatory and accounting purposes to record and 
recognize as an asset $475 million, which amount is equivalent to the future tax 
benefits due to the loss arising from the abandonment of the Marble Hill project and 
which are projected to be utilized by PSI in the 1986-89 time period. In the event 
that federal or state income tax rates decrease during the 1986-89 time period from 
the combined federal and state income tax rate of 48.16% utilized in establishing 
the rates herein, no adjustment in PSI'S retail rates will be made for such 
reduction; however a charge to cost of service in lieu of tax expense shall be 
recorded as a further reduction of the regulatory asset in each applicable year. 
Such charge shall be equal to the difference between the tax benefits realized by 
PSI in such year and the tax benefits which would have been realized if computed at 
the combined statutory tax rate of 48.16%. 

Any portion of such regulatory asset remaining on January 1, 1990, shall be allowed 
for rate-making purposes and be recovered ratably in PSI'S cost of service over a 
five-year period commencing on January 1, 1990. In the event that any portion of 
such asset is remaining on January 1, 1990, PSI shall credit income tax expense for 
rate-making purposes when and to the extent such taxes are reduced by PSI'S 
utilization of any unused portion of the net operating loss carry-forward related to 
the asset. 

9. PSI shall not file with the commission any petition for a general fncrease in 
its electric revenues prior to January 1, 1989, except for fuel cost adjustments or 
emergency proceedings based on conditions beyond PSI'S control such as, without 
limitation, statutory or regulatory changes or acts of God. The commission shall 
have and will continue to exercise continuing jurisdiction over PSI'S rates and 
charges. 

10. PSI shall suspend common stock dividends for the period 1986, 1987, and 1988 
I - -  
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(the financial restructuring period) unless a dividend payment is required to 
implement a specific financial restructuring transaction. PSI shall retain a 
financial consultant for a designated period of time for the specific purpose of 
exploring and implementing appropriate methods of financial restructuring. PSI shall 
undertake all reasonable options designed to achieve the following objectives of 
financial restructuring: (a) increase equity capitalization, (b) reduce current 
interest cost and debt, (c) restore credit rating to investment grade, and (d) 
restructure assets and liabilities to enhance shareholder values and the ability to 
serve ratepayers. PSI shall seek commission approval when required of any 
transactions undertaken to meet these objectives. In the event that PSI believes 
that resumption of common stock dividends are required to achieve one of these 
objectives, but the transaction does not require commission approval, PSI, 
nevertheless, shall notify this commission of its intent to pay a common stock 
dividend. 

11. PSI shall not make nonenvironmental capital expenditures in an aggregate amount 
in excess of $285.1 million during the period 1986 through 1988, provided that 
nothing shall prohibit any expenditure necessary in order to correct or prevent an 
emergency situation. 

12. PSI shall continue the inspection and evaluation phases of the proposed 
refurbishment plan and shall report quarterly progress related to this refurbishment 
program. Specific refurbishment projects shall not be implemented by PSI unless 
the long-term benefit of the project exceeds the cost of the project. 

13. Beginning on April 1, 1986, and continuing until December 31, 1988, PSI shall 
file quarterly reports with the commission on the refurbishment program and all 
other matters contained in Finding No. 9(F)  herein. In addition, PSI shall provide 
briefings to the staff of the commission as necessary to provide additional 
information. 

2 4 .  This order shall be effective on and after the date of its approval. 

O'LESSKER, commissioner, concurring: 

I have decided to vote for the proposed order in this cause because it seems to me 
the least costly way to accomplish the goals that are imposed upon us by law: to 
ensure a dependable and economical supply of electricity for ratepayers and a fair 
and reasonable return on investment of Public Service Co. of Indiana, Inc. The 
evidence before us is persuasive that any increase in rates less than 8.2% carries 
with it a real risk of insolvency for the company if load growth were to be lower 
than what the company and the office of consumer counselor have projected. If, 
however, it should turn out that, for whatever reasons, the company's revenues are 
higher than we intend them to be, we retain the right at all times to hold a new 
hearing and order a reduction in rates. For those reasons I can support the 
proposed order. 

But we should not let ourselves be deceived by our own rhetoric about the 
disposition of the Marble Hill issue. The company, the consumer counselor, and 
language in this order all give the impression that Marble Hill is behind us and the 
ratepayers will never have to bear its financial burdens. This interpretation of 
what we are doing here today seems to me, at best, disingenuous. The plain fact of 
the matter is that both the 5% emergency surcharge granted in 1984 and the 8.2% 
increase we are approving today are directly attributable to the financial 
catastrophe that Marble Hill became. And while it is certainly true that PSI'S 
shareholders are being made to carry a heavy portion of the burden, it is 
nevertheless true that the aggregate 13.2% increase in rates over what they would 
have been if Marble Hill had never been started is a significant price to pay for 
those who had no part in, and bear no share of the blame for, that disastrously ill- 
fated project - 
ZAGROVICH, commissioner, dissenting: 

This cause dates back to January 16, 1984, filed by the petitioner (PSI) which was 
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- - concluded when parties after a hearing submitted a settlement agreement, approved by 
the commission on March 8, 1984. This order approved the 5% ($39.7 million) 
interim emergency increase. 

filed on January 8, 1985, which forms the basis for the relief in this order we are 
considering here today. 

Once again in this same cause a second settlement agreement was submitted by only 
the petitioner (PSI) and the Office of Utility Consumer Counselor (OUCC) with none 
of the other parties (intervenors) approving the settlement agreement. The 
intervenors are: Indiana Asso. of Cities and Towns (IACT); Public Service Indiana 
Investors, Inc.; city of Terre Haute; United Mine Workers of America--District 
11; Wabash Valley Power ASSO., Inc. (WVPA); Citizen Action Coalition of Indiana, 
Inc. (CAC); Wabash County Rural Electric Membership Corp.; Save the Valley, Inc.; 
Industrial Energy Consumers Group (IEC). 

The cause has gone through many stages since that time with an amended petition 

Prior to the submitting of the second settlement agreement, a proposed order was 
submitted by the petitioner (PSI) and the majority of the intervenors opposed the 
order including the OUCC (Office of Utility Consumer Counselor). 

The conclusion of the parties to the proposed order was that the petitioner was not 
in need of any emergency rate relief, their cash flow was sufficient, and they were 
meeting all their current expenses. 

This second settlement agreement was submitted by OUCC (Office of Utility Consumer 
Counselor) on January 31, 1986, in a petition requesting further hearing before an 
order is made in this cause. A hearing began on February 2 4 ,  1986, with 
posthearing filings on or before 9:OO A.M. on February 28, 1986. 

I would like to make my observations and comments in this Cause No. 37414 and have 
it attached to the order: 

. The revolving credit agreement, which was executed between PSI and a consortium 
of 22 commercial, domestic, and foreign banks, has been extended to March 17, 1986, 
is their biggest problem at this time. 
relief to solve this problem. 

. The creation of a regulatory asset of $475 million of tax benefit or credits is 
just a method to keep their annual report in the black. It has been called a tax 
gimmick, by some Wall Street people. I really believe that before we include that 
provision in this order, it should first get the approval of SEC (Securities and 
Exchange Commission) and the petitioner's auditing firm, then we could go along with 
this method of bookkeeping. 

They do need some type of emergency rate 

. I could vote for a 8.2% increase for one year in order that they could resolve 
their revolving credit agreement, but to continue it for another three years in my 
thinking is out of the question. They (PSI) took over ten years to get into this 
financial mess. Therefore why should we bail them out in just four short years. 

. PSI agrees that it will not seek in any current or future proceedings before the 
commission to recover its investment in Marble Hill, except if the rate relief 
provided in the settlement agreement is denied. Who are they kidding, the supreme 
court of Indiana has already ruled that is illegal according to the law in the state 
of Indiana. 

. PSI agrees it will not request additional rate increases for the next four years. 
They can request rate increases for fuel cost, events beyond PSI controls, statutory 
or regulatory changes, and acts of God at anytime. The door has been left open for 
PSI to ask for many increases, particularly since they have shown a remarkable 
inability to control anything. 

. PSI will not pay common stock dividends for three years. Yet PSI'S letter to 
stockholders said no dividend in 1986. Dividends will be paid in 1987 and 1988 if 
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required to rebuild its financial health, so once again the door has been left open. 

. This order which grants PSI all the provisions of the settlement agreement places 
them in a very favorable position while allowing them to take full advantage of the 
helpless ratepayers. 

. Also it allows the current management to retain control, which is unfair to both 
the customers and shareholders. 

In all sincerity, this type of settlement agreement, which forced upon the 
commission without modification, eliminates the decision-making process of the 
public service commission. I personally don't believe that this was the intent of 
the law. 

I cannot and will not vote for any order where other parties make the decision and 
expect me to approve it. It's time we, the members of the commission, should weigh 
all the evidence and make the decision in the interest of both the investors and the 
ratepayers as the law intended. 

Therefore I dissent. 

END OF DOCUMENT 
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COMMONWEALTH EDISON COMPANY: Proposed general increase in electric rates 

82-0026 

ILLINOIS COMMERCE COMMISSION 

1982 Ill. PUC LEXIS 33 

May 6,1982 

OPINION [*I3 

INTERIM ORDER 

By the Commission: 

On January 8,1982, Commonwealth Edison Company ("Edison", "Respondent" or "Company") filed with this 
Commission certain tariff schedules proposing a general increase of approximately 19.4% in electric rates applicable in 
its service area, resulting in a proposed annual revenue increase of $805 million, said rates to become effective February 
8,1982. Concurrent with the filing of said tariffs, Edison also filed its Petition for Interim Rate Increase whereby it 
requested that approximately half of the proposed permanent increase, or $391.6 million, be authorized to go into effect, 
subject to refund, pending the Commission's final order in this case. 

Notice of the proposed general rate increase was posted in Edison's business offices and published in newspapers of 
general circulation in the Company's service territory, in accordance with the requirements of Section 36 of the Public 
Utilities Act of Illinois, as amended, and the provisions of the Commission's General Order 157, Revised. 

On January 13, 1982, the Commission suspended the filed tariff schedules to and including June 7, 1982, in order 
to inquire into the propriety and reasonableness [*2] of the proposed revisions. 

Pursuant to notice as required by law and the rules and regulations of this Commission, twenty-one hearings were 
held on the request for an interim rate increase beginning February 1 I ,  1982, and concluding April 13, 1982, before a 
duly authorized Examiner of the Commission at its offices in Chicago, Illinois. In addition, fourteen hearings were 
scheduled throughout Edison's service territory for the purpose of taking public statements during the month of March, 
1982. Appearances were entered on behalf of Edison, certain members of the Commission's Accounts and Finance De- 
partment and Economics and Rates Department, and the City of Chicago. From the time of Edison's filing of its tariffs 
to and including April 7, 1982, leave to intervene was granted to numerous parties ("Intervenors"); a list of said Interve- 
nors is presented as Appendix " A ,  which is attached hereto and made a part hereof, Resolutions opposing the proposed 
increase were filed by various municipalities in Edison's service temtory and these are also reflected in Appendix " A .  
An Opening Brief of Commonwealth Edison Company in Support of an Interim Rate Increase was filed by the Com- 
pany [*3] on March 29, 1982; South Austin Coalition Community Council, Energy Systems Engineers, Inc. and Inter- 
national Minerals and Chemicals Corp. filed their Briefs on April 19,1982, and Industrial Intervenors filed their Briefs 
on April 20,1982, the City of Chicago filed its Brief on April 23,1982, Staff filed its Memorandum of the Position of 
the Staff on April 19,1982, and Edison filed its Reply Brief on April 23,1982. 

e 

Oral argument was had before the Commission, en banc, on April 22,1982. 

INTERIM RATE =LIEF STANDARDS 
The Commission has the authority pursuant to the Public Utilities Act to authorize rate increases on an emergency 

basis. In the application of its authority, the Commission has determined that specific standards be used to test any 
emergency rate increase request. The Commission entered an order on May 29, 1974, regarding Central Illinois Light 
Company, Docket No. 58925, announcing standards against which emergency or interim rate increases would be tested. 

On June 19, 1974, similar orders were entered by the Commission (Central Illinois Public Service Company, 
Docket No. 58926 and Illinois Power Company, Docket No. 58907). The Commission's [*4] criteria by which it de- 
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cides whether to grant interim relief has been set forth in the above orders and succeeding orders; the Commission again 
finds that the following standards are appropriate: 

that irreparable harm to the petitioning utility could result from the denial of the request for interim relief. In deciding 
this question, the Commission believes that there must exist an obvious revenue deficiency coupled with one or more of 
the following: 

a sudden decline in revenues caused by factors outside the control of the Utility; an inability to arrange debt financ- 
ing or attract capital at reasonable costs without increased operating revenues; an evidentiary showing that deferral of 
partial rate relief until a final order can be issued would result in an unreasonable and harmful loss of revenue to the 
petitioning utility; and that reasonable grounds exist for the Commission to believe that the utility would be entitled to 
rate relief at the time a final order is issued. 

The Commission must act in such a manner as to maintain the financial integrity of the Utility [*5] and maintain 
its responsibility to the Utility's ratepayers. Accordingly, interim rates should only be granted to a utility as a part of a 
general rate case where public hearings are being conducted. (cf. Central nlinois Light Company, Docket No. 58925, 
Central Illinois Public Service Company, Docket No. 58926 and Illinois Power Company, Docket No. 58907). 

Snterim rate relief was initiated by the Commission to meet urgent and critical conditions confronting a utility and 
hence its customers. It has been authorized where, inter alia, embedded cost of debt exceeded rates of return on rate 
base, and equity and debt coverage ratios declined to a point which hampered the ability of a utility to issue more bonds 
under the terms of its indenture, (North Shore Gas Company, Docket No. 58534); earnings erosion during an inflation- 
ary period could seriously impair the Company's ability to meet its immediate and far reaching financial requirements, 
to the point where the Company was in jeopardy of meeting its long standing dividend policy, which would damage its 
financial integrity in a difficult financial climate, (Illinois Power Company, Docket No. 58907; see also [*6] Central 
Illinois Light Company, Docket No. 77-0631); decline in interest coverage would hamper the Company's marketability 
of securities, (Central Illinois Light Company, Docket No. 58925; see also Commonwealth Edison Company, Docket 
No. 79-0214); and earnings erosion to a point below the indenture requirement would prevent the issuance of additional 
debt and seriously impair the Company's ability to finance its construction program, (Central Illinois Public Service 
Company, Docket No. 48926; see also Iowa-Illinois Gas and Electric Company, Docket No. 59318; Central Illinois 
Light Company, Docket No. 60044 and Pekin Waterworks Company, Docket No. 78-0495). 

The Commission has also authorized interim rate relief where, inter alia, a generating unit was placed in service 
constituting 34% of a utility's net summer capability, a 56% increase in total net electric plant in service at that time and 
70% of the general increase request was directly related to the investment of the generating unit, (Interstate Power 
Company, Docket No. 78-0161); a utility had experienced a sharp decline in earnings at a time it was seeking to market 
new security issues to finance [ 1 3  forecast construction expenditures, an interim rate increase was granted, (Com- 
monwealth Edison Company, Docket No. 59359). In response to a company which was not meeting its operating ex- 
penses, an interim rate order was also entered, (Holiday Utilities Corporation, Docket No. 79-0028). 

to a thorough review of all relevant issues and evidence in the hearings concerning permanent rates. Interim rates sub- 
sequently found to be inappropriate are subject to refund with interest. 

The Attorney General, on behalf of the People of Illinois, offered the testimony and exhibits of four witnesses dur- 
ing the interim proceedings. Edison filed a Motion to Exclude Testimony in Interim Proceeding; after oral argument on 
the motion the testimony and exhibits of three of these witnesses were excluded. The excluded testimony concerns cer- 
tain aspects of Edison's construction program, such as circumstances which would allegedly shorten the service life of 
these plants, additional costs related to outages and possible retrofitting requirements, the escalating costs of completing 
[*8] said plants given the need for redesign and Edison's alleged underestimation of the costs necessary to complete its 
construction program. It was determined that the proferred testimony addressed a wide variety of issues which were 
highly technical in nature and that the limited scope and emergency nature of interim proceedings did not provide an 
adequate or fair forum for consideration of these matters. 

on October 15,1980, in which the Commission determined the economic reasonableness of Edison's proceeding with 
the construction of certain of its plants. The Examiner's ruling that the interim proceeding could not provide an adequate 
and fair forum for these matters was appealed to the Commission and sustained on April 7,1982. 

The starting point for such an inquiry must be whether there are reasonable grounds for the Commission to believe 

Because an interim request is in the nature of an emergency action, the scope of issues is necessarily limited subject 

In making the decision, administrative notice was taken of the Commission's Order in Docket No. 78-0646 entered 

i 
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By this order, the Commission advises the parties that the subject of Mison’s continuing ability to finance and 
complete the construction of M a l l e  Unit 11, Byron Units I and II and Braidwood Units I and 11 will be considered in 
this docket in hearings on the permanent rates. Testimony and limited cross-examination on the matters which were 
[*9] excluded is presently in the record; these witnesses should be made available for further cross-examination in fu- 
ture hearings in this docket. 

SUMMARY OF EVIDENCE 
Edison presented substantial testimony and documentary evidence in support of its request for interim relief. Edison 

states that, based on estimated sales in 1982, its request of $391.6 milIion in interim rate relief, subject to refund, is nec- 
essary to forestall the risk of a breakdown in its $1,275 million external financing program for 1982, and a resulting 
cessation of its construction program. This construction program of $1,450 million in 1982 is comprised of about 
$1 ,OoO miliion for the three new generating stations under construction and about $450 million for transmission, distri- 
bution, and existing production facilities. Edison’s Vice President of financial activities testified and presented exhibits 
indicating the cash requirements, cash sources and planned financings for 1982, as follows: 

Cash Requirements, Cash Sources and Financings For 1982 
(In Millions) 

Cash Sources and 

Internal Cash 
Cash Requirements Completed Financings 
Construction at new and 
existing generation, Generation 
transmission, distribu- (Operating revenues 
tion and general plant $1,450 less cash expenses) 

$594 

Nuclear Fuel (Net) 

Refinancing and Sinking 
Funds 

44 Common Stock (Feb. 
1982) 

183 Bank Loan (Jan. 1982) 

Reduction to Commercial 
Paper Balances 335 (March1982) 

First Mortgage Bonds 

Other (49) Dividend Reinvestment 
Feb. 1982) 

Total $1,963 Total 

Balance Yet To Be Raised in 1982 
From Money Markets - 

$853 Million 
Planned Financing 

Amount 
Throughout 1982 
Dividend Reinvestment and Employee 
Stock Purchase Plan 

Second Quarter 1982 
Preference Stock 
Long-Term Debt 

$70 

75 
200 

195 

100 

197 

24 

$1,110 

Third Quarter 1982 
Long-Term Debt 200 

Fourth Quarter 1982 
Long-Term Debt 
Common Stock 

200 
200 
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Balance Yet To Be Raised in 1982 
From Money Markets - 

$853 Million 
Planned Financing 

Amount 

Net reduction in long-term debt still 
required ($100 million bank loan - $8 
million difference between planned 
and actual proceeds) 

Total $853 

Edison's Vice President of financial activities testified that, at present rates, Edison can expect to earn only 9.0% on 
net electric utility plant and working capital in 1982 and only 6.4% on common equity (1 1.2% calculated by the net 
income method) as compared to the 1 1.88% return on rate base and 17.5% return on common equity found reasonable 
by the Commission in its order of July 1, 198 1, in Docket No. 80-0546, Edison's last rate case. Edison's witnesses have 
pointed out that, since that order, present rates, as measured in conventional rate case term are deficient for several 
reasons. These reasons include (1) a $42.7 million increase in net electric utiIity plant and [*11] working capital for the 
twelve-month period ending June 30.1982, as shown in Edison's Exhibit 2ABl .lo, for which no return or increase in 
depreciation is presently provided; (2) an increase in the embedded cost of debt which has occurred since entry of the 
July 1, 1981 order and (3) a shortfall in actual earnings and rate of return on investment in 1981 and those estimated for 
1982 as compared to figures projected in Docket 80-0546. The Company's Comptroller testified that the primary causes 
of this earnings shortfall were sales 4.4% below forecasted, resulting from the unusually mild summer in 1981 and the 
increasing effect of the current recession, purchase of substantially more low-cost economy power from neighboring 
utilities for which the fuel adjustment rider in effect throughout 198 1 did not provide any recovery, and interest rates 
substantially above those forecasted. Edison's Comptroller testified that the permanent increase request of $805 million 
represents the revenue increase required in 1983 to produce a 17.5% return on common equity at December 31,1983. 
The interim request, if realized on an annual basis for all of 1982, would restore Mison's rate of return to [*12] 11.88% 
in 1982, but would not provide for increases to embedded debt and preferred dividend costs, which would require that 
the rate of return be adjusted to 12.65%. Edison's Exhibit 2, Schedule 2A.1, updated and submitted on March 8,1982, 
indicates that if the requested interim relief were granted April 1,1982, earnings for the current year would provide only 
10.95% overall on net electric utility plant and working capital by year end. 

Edison contends that earnings at present levels, coupled with high interest rates, have prevented Mison's interest 
coverages and other financial indicators from improving to satisfactory levels. As indicated on the financing schedule 
shown on Page 4 herein, Edison intends to issue 25 million shares of common stock (approximately $500 million) in 
1982, which the Company's financial Vice President contends is the limit which the market can absorb, and therefore 
the Company's financing program depends on access to the market for long-term fixed obligation securities for ap- 
proximately $575 million (bonds plus preference stock) before a final order is likely to be issued in this case. The 
Company has presented evidence intended to show that approval [*I31 of the interim request would raise total interest 
coverage to a level within the range of that of other companies rated A by Moody's. Proposed interim rates, if effective 
April 1, 1982, would allow total interest coverage to improve from the present 2.08 times to 2.42 times by year end 
1982, as opposed to a decline to 2.0 times without a rate increase. If the requested interim rates were made effective 
May 1, 1982, Edison contends that total interest coverage could improve to 2.37 by year end. Edison's financial Vice 
President testified that, without interim relief, Edison's indenture defined coverage ratios would fall below the 2.5 times 
standard after the next planned issuance of first mortgage bonds in June, 1982, with the result that the Company would 
be legally prohibited from further issuances of mortgage bonds, its least costly and most marketable form of financing. 
Edison's investment expert testified that inability to issue senior debt due to inadequate bond interest coverage is a sign 
to the financial community of financial distress. Both Edison's witnesses and Staff Witness agree that junior debt, which 
is not collateralized, is riskier than senior debt (first mortgage [*14] bonds) and therefore commands a higher interest 
rate. Edison's financial Vice President testified that Edison's ability to finance its construction program depends on ac- 
cess to the market for long-term fmed obligation securities and without a prompt grant of substantial interim relief 
which would improve Edison's financial health, Edison's continued access to the market is in extreme jeopardy. This 
witness also indicated that a further downrating would force Edison to rely on its even lower rated debentures, which 

. 
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downrating would leave Edison's debentures below investment grade and consequently unable to market lower rated 
securities in the amount needed to finance construction. 

Edison's financial Vice President discussed the importance of the Company's credit standing of its commercial pa- 
per, which is currently given the highest rating by Moody's (Pl) and the second rating (A2) by Standard and Poor's. 
This witness testified that its commercial paper cannot be marketed unless the Company maintains its ability to redeem 
it when due through long-term financing. Under its current split rating, the Company maintains balances from $324 
million to over $600 million. The witness [*15] stated that if Moody's were to reduce the rating on Edison's long-term 
securities, a downrating of Edison's commercial paper would almost certainly follow and the maximum attainable bd- 
ance would be about $100 million. Edison indicates in its Brief that this would have the effect of increasing Edison's 
long-term financing needs by the amount of the needed reduction in the commercial paper balance. If Edison is unable 
to maintain its credit standing on commercial paper, its only source of day to day outside financing would be severely 
restricted. Edison's financial Vice President testified that further downgrading of its senior and junior securities and its 
commercial paper would necessitate a reduction of cash expenditures of several hundred million dollars in the remain- 
der of 1982 and the early part of 1983. The witness stated that the only way the Company could cut expenditures by 
anything like those levels would be to cease construction activities, concluding that the halt would probably affect not 
only Braidwood, which was halted for six months in 1979 and 1980 due to a shortage of funds, but Byron and LaSalle 
Unit 2 as well, adding that this would cause irretrievable delays [*16] in the construction of these units and very large 
increases in their cost. 

suance were based on eight-year bonds due March 15,1990, and resulted in a 16% coupon priced at 99-114 to yield 
16.17%. Just prior to this sale, Standard and Poor's downrated Edison's securities as shown in the chart below: 

On March 8,1982, Edison entered into an agreement to sell $200 million first mortgage bonds; the terms of this is- 

Commonwealth Edison Company Securities' Ratings 
Standard & Poor's 

Moody's Before 3/5/82 Currently 
First Mortgage Bonds A A- BBB+ 
Debentures A BBB+ BBB @ PreferredStock a A- BBB+ 
Preference Stock baa BBB BBB- 
Commercial Paper P1 A2 A2 

In its Brief, Edison contends that the loss of revenues which would result from a denial of interim rate relief would 
be unreasonably harmful, due to its potential effect on the cost of financing for years to come and potential effect on 
Edison's current construction program. Edison's witnesses have testified and presented exhibits showing various cover- 
age and financial ratios, contending that Edison compares unfavorably with those of utilities whose senior securities are 
rated A and even BBB, Appendix "B", attached [*17] hereto and made a part hereof, is a summary of these financial 
indicators and the effect of interim relief on same as calculated by Edison. Additional charts were prepared to show the 
effects of various levels of interim increases. 

A member of the Commission's Accounts and Finance Department, who has specialized in financial analysis and 
related rate base issues, agreed that Edison's construction program is again a significant driving force behind the Com- 
pany's current interim request, indicating that, because of the amount of financing and construction Edison is currently 
projecting, the Commission's decision in the interim proceeding will have significant long-term impacts and that crea- 
tivity is required in arriving at that decision. 

While acknowledging that Edison's construction program is enormous in absolute terms as seen by its level of Con- 
struction Work in Progress ("CWIP"), currently in excess of $1 -423 billion, the Staff witness stated that, even if con- 
struction were to be immediately halted, the Company could not survive in its present form because of the financial im- 
plications of capital charges on its investment unless revenue requirements were provided for these canying [*I81 
charges. Staff Exhibit AF-2 indicates that a cessation or delay in expenditures on the Braidwood units alone have little 
significant beneficial effect on Edison's financial condition and would only improve coverage ratios by .02 times, or 
approximately 1.5% in 1982 and 1983. Annual fuel savings for all of the six nuclear plants now under construction are 
estimated to be approximately $1.3 billion. Staff points out that, while there may be a question as to whether Edison's 
construction program is affordable, it appears that cessation of all generating plant construction today is even less af- 
fordable. 
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The Staff witness has recommended that the revenue requirements related to the operation of LaSalle Unit I, such 
as depreciation, operation and maintenance, issuance, real estate taxes and return on rate base, be keyed to the in-service 
date of this unit. Staffs proposal recognizes a fuel savings of approximately $200 million annually by the displacement 
of coal and oil fired generation as well as purchased power; Staff recommends that the interim order authorize an in- 
crease of $213 million annually to become effective when LaSalle is placed in service so that the difference in opera- 
tional [*19] costs and the difference in fuel costs are matched, thus avoiding distorted price signals to the ratepayers 
and fluctuations in financial ratios which could be misinterpreted by the financial community. The witness also stated 
that, since CWIP in rate base remains a mechanism by which the financial integrity of a company can improve while 
simultaneously long-run costs can be reduced to ratepayers, a portion of the Allowance for Funds Used During Con- 
struction (''A"') associated with LaSalle Unit 2 be terminated and that this portion of CWIP be included in rate 
base when LaSaIle Unit 1 becomes operational - or earlier. 

case proceedings for establishing an appropriate revenue requirement has lost much of its applicability in the case at 
hand due to Edison's construction program and the current state of financial markets. The witness indicated that the 
present situation requires significantly more analytical input than simply measuring cost of capital, test year expenses 
and rate base; Staff has therefore evaluated the long-run and short-run effects of Edison's [*20] rate request on both 
ratepayers and the financial condition of the utility corporation. Varying levels of interim relief not only impact the cost 
of capital, but also the amount of capital which must be raised externally and the flexibility with which the company can 
issue the capital instruments. The importance of these capital attraction effects on ratepayers and the utility were listed 
as follows: 

(1) Current costs of debt and preferred capital are substantially above historical costs. Thus each new debt or pre- 

(2) Since market-to-book ratios are likely to continue at levels below one, each new equity issuance reduces book 

Staffs witness points out in its analysis of Edison's proposed rate increase that the "traditional model" used in rate 

ferred issuance impacts embedded interest rates and eventually impacts revenue requirements. 

value per share and, theoretically, tends to increase the cost of equity over the long-run. 

(3) If financing problems force Edison to give up on substantial amounts of their construction program and to be 
unable to complete certain plants, the results could be painfully expensive for both Commonwealth Edison Company 
and its ratepayers, even more expensive than timely completion of the plants. 

Staff points out that the Commission must consider the investment community's [*21] perception of Edison and 
consequently evaluate the impact of interim relief on the company's financial ratios. At the same time, the process of 
setting rates by attempting to affect these financial ratios must take into consideration the following changes in Edison's 
circumstances: 

I .  Shifting expenses or rate base items from "above the line" to "below the line" (from the ratepayer to the stock- 
holder) is no longer feasible. Therefore, if the Commission determines that an expense should not be made by the 
Company, the Commission must order the Company to cease, and the Company must cease, cash outlays for such ac- 
tivities. If these cuts are not made, the Commission cannot regulate by attempting to affect financial ratios. 

2. Since financial ratios incorporate items which have been traditionally considered "below the line," the Commis- 
sion must explicitly consider many of these items. For example, the Commission has effectively lost any ability to use a 
normalized capital structure and must directly consider total interest expenses rather than just interest allocated to plant 
in service. 

3. Since comprehensive financial forecasts must be evaluated for purposes of this particular [*22] case, similar 
corporate projections should also be evaluated over the long term. 

Staff evaluated Edison's forecasts regarding financial conditions, sales, operations and maintenance expenses, and 
Edison's proposed reduction of its debt ratio in its capital sturcture. Staff Exhibit AF-8 analyzes the effect of alternate 
capital structures in 1982 and 1983 based on a grant of $391 million in interim relief; Staff concludes that Edison's prof- 
itability ratios would be superior to industry averages while interest coverage ratios wouId remain worse than A aver- 
ages. Staff Exhibit AF-6 is intended to show that certain financial ratios would have improved if the Company had in- 
creased the equity ratio to 33.26% as projected in its last rate case. Staff recommends that Mison's debt to capital ratio 
should be reduced in 1982 and 1983 to levels lower than reflected in Edison's current financing schedules, indicating 
that any reduced external financing requirements resulting from an interim rate increase and any additional cash inflows 
resulting from certain Staff proposals listed below should be used to reduce debt issuances. Staff states that, since in- 
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terim relief should take pressure off [*23] of common stock issuances, sales of common and preferred stock in addition 
to those currently scheduled could be ordered depending on the level of interim relief the Commission grants. 

its construction program. These included reduction of approximately $36 million in operations and maintenance ex- 
penses such as business memberships, charitable contributions, advertising, payroll, tree trimming and training costs. 
Other areas of improving revenue included selling certain assets such as generating plants, utilizing the sale-leaseback 
provision under the Economic Recovery of Tax Act of 1981 ("ERTA) under which Edison could realize approximately 
$200 million in cash for the sale of tax benefits, and curtailing further increases in investments in subsidiary companies. 

In regard to the above efforts to acquire cash, Staff recommended that Edison submit reports in the main case de- 
tailing such efforts and the reasons why certain actions were or were not taken. In addition, it was recommended that, 
after any increases in dividends per share, the Company be required to submit [*24] a report detailing the costs and 
benefits of its new policy. 

Staff concludes that the completion on schedule of the LaSalle, Byron and Braidwood plants is in the best interest 
of the ratepayers, both for the short-term and long-term perspective. While the delay of the construction program may 
have a simplistic appeal on the surface, Staff contends that a careful analysis reveals that such a delay offers no real 
means of alleviating the Company's financial problems. These conclusions are based, in part, on the Commission's in- 
vestigation and Order in Docket 78-0646 and the minimum effect in savings to be gained by delay. 

Staff recommends, for purposes of the interim case, that the Commission consider altering Edison's AFUDC rate. 
The Staff witness testified that the AFUDC rate differs from the authorized rate of return in that the rate assigned to 
AWDC is calculated by a mathematical equation and is guaranteed to the utility whereas the authorized rate of return is 
not guaranteed and, depending on circumstances and the efficiencies of the utility, may or may not actually be achieved. 
This so called prospective regulation of rate of return creates significant incentives for the [*25] utility. Staff Exhibit 
AF-9 demonstrates that lowering the equity factor of the AFTJDC rate from 17.5% (Edison's authorized return on equity 
in Docket 80-0546) to 15% in 1982 and 1983 results in a $473,000,000 savings to the customers (approximately .04 
cents per kwh) after 1986. Staff recommends several methods of adjusting the AFWDC rate, Le., in accordance with the 
capitalization return on equity which the Commission actually expects Edison to earn, or to lower the AFUDC rate to a 
point at which an interim increase would not impact earnings per share. The second alternative appears to leave share- 
holders' returns unaffected while improving the quality of earnings. 

nues sufficient to continue construction. Ancillary objectives to this goal could include (1) maintain Edison's ability to 
sell first mortgage bonds under current financing schedules, (2) maintain Edison's ability to sell first mortgage bonds 
under alternate financing schedules and (3) maintain Edison's ability to issue junior securities. 

could be avoided if its ratios were comparable to those of A-rated utility averages. Staff witness posed the question as 
to what date such financial indicators would have to be attained and which ratios should be considered most important. 
Staff witness testified that 90% of Edison's interim request would have to be granted on April 1st if all long-term debt is 
assumed to be first mortgage bonds; if the debt issuance were not all first mortgage bonds, very little interim relief 
would be required to maintain a level of 2.5 times. Because of Edison's tax situation, interim increases have a beneficial 
effect on cash flow since taxable income would increase and enable the utility to better utilize already existing tax cred- 
its. 

Staff witness examined the long-run and short-run implications which should be taken into consideration: an in- 
terim increase would have a very beneficial effect on cash flow due to Edison's present tax situation and its inability to 
fully use tax credits. By reducing financing requirements, this cash flow aids financial ratios in the short-run and re- 
duces revenue requirements in the long-run. Staff Exhibit AF-4 demonstrates [*27] that a higher interest cost of an 
additional 100 basis points associated with a bond derating or issuance of junior debt would cost consumers $405 mil- 
lion over a 34 year period. Staff contends that further deterioration of Edison's financial ratios in 1982 is unacceptable 
if construction is to be continued. 

Staff presented testimony indicating ways in which Edison could decrease its external financing and raise cash for 

In making its revenue recommendation, Staff proposes that the Commission's goal should be to keep Edison's reve- 

The Staff witness discussed the significance of financial ratios and [*26] Edison's position that another downrating 

In its Memorandum of the position of the Staff, Staff expresses its disappointment at Edison's failure to seriously 
respond to the Commission's summons to meet the ratepayers part way by taking its own steps to improve its financial 
condition and recommends that its recommended cutbacks in expenses be deducted from the $79 million recommenda- 
tion effective May I ,  1982. An interim increase of $43 million effective May 1, coupled with expense cutbacks in the 
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range of $36 million, and an increase of $213 million when LaSalle Unit 1 comes on line will, Staffcontends, permit * 
the Company's financial indicators to stabilize or improve on an annualized basis and thus operate to prevent any further 
downgrading of Edison's bonds. Staff recognizes that certain of the recommended expense cutbacks may not have been 
possible and has made further recommendations as to certain expenses which [*28] could be reduced: (1) to the extent 
that the $1.2 million budgeted for the point of transmission poles is based on aesthetic consideration, these expenditures 
should be deffered; (2) a deferral, to the extent possible, of $8 million currently budgeted for new vehicles and (3) a 
dramatic increase in its employee stock option plan in lieu of wage increase. 

classes. Since the interim hearings did not consider any proposals on rate design, Staff's recommendation would retain 
the status quo until such matters were fully reviewed. 

The People of Illinois, represented by the Attorney General, presented four witnesses for purposes of the interim 
proceeding. As stated earlier, rhree of these witnesses were excluded and this order will consider only the testimony of 
the fourth witness, an economist, whose testimony addressed the question as to the total amount of external financing 
that Edison will require over the next five years and whether it would be likely that Edison could raise the amounts and 
types of capital that would be needed if the Company proceeds with its construction [*29] program. The witness used 
historical data provided by Edison, the projected cost of its construction program and made a comparison of Edison's 
past fund-raising efforts to the future capital needs of the Company. The witness calculated the amount of internal cash 
generation which would be available to Edison in determining its external financing needs, but did not include cash 
sources generated from the revenues made available from Edison's six new plants. The witness' calculation of cash gen- 
eration is flawed in his assumption that the proposed plants would be coming on line, as his construction expenditures 
indicate, without recognizing the cash sources generated from the revenues made available as each plant is placed in 
service. By averaghg the amount of equity raised over a five year period, the witness determined that the Company had 
raised approximately $360 million in equity annually and concluded that this amount also indicated the limit which 
could be raised in the future. The Commission finds this conclusion unconvincing in view of the fact that the amount of 
equity raised during certain years in question did in fact exceed $360 million annually during certain years. [*30] The 
witness also indicated on cross-examination that he had overstated the total capital required to be raised externally by 
$1.09 billion dollars. 

Two Intervenors, one representing a number of large industrial customers, and the other representing customers 
who take service under Rider 26, Interruptible Service, opposed Edison's interim rate design proposal. Edison proposes 
increasing stated charges and credits by one half the proposed final increase. (Edison's proposal would include a de- 
crease in certain charges in a limited number of cases.) Both Intervenors propose that any interim rate increase be ap- 
plied only to the current non-fuel revenues of each class, arguing that Edison's stated need for interim relief is not 
caused by increases in Edison's fuel and fuel-related costs, which costs are automatically passed through to Edison's 
customers via the uniform fuel adjustment clause. The second Intervenor, B E ,  argued that, since interruptible service 
does not contribute to system requirements for new capacity, interruptible customers should not be required to pay for 
demand related costs. Staffs proposal provided that any interim increase be achieved by a proportional increase [*3 1 ] 
in demand and energy charges for all rate classes but with no change to customer charges. Staff also testified that those 
rates and/or riders for which the Company has in the main case requested a decrease should remain unchanged in the 
interim, nor should any change be made to Rider 7 in the interim case. On cross-examination, Staff indicated that where 
increases were proposed by Edison, such increases should be accomplished by an across-the-board percentage increase 
in the total revenues from each customer class. The Commission rejects the argument that the interim increase should 
be limited to non-fuel related costs since the basic thrust of Edison's request for rate increase is tied to its nuclear plant 
construction program, which, in turn, is directly related to changes in fuel costs. The Commission is of the opinion that 
any interim increase granted herein should be allocated among those rate classifications for which an increase has been 
proposed and that this increase should be designed so that it provides for an across-the-board percentage increase in the 
total revenues from each of these customer classes. 

mission's srandards for interim relief. SACCC compares interim relief to injunctive relief, asserting that equitable stan- 
dards are therefore applicable and should be considered by the Commission in its determination. SACCC presented the 
testimony and exhibits of an expert sociologist who stated that the refund provision of interim relief is not adequate to 
protect lower income groups from the economic hardships of an interim increase in rates. The witness stated that lower 
income people do not have any reserve balance to draw upon until they receive the refund and therefore would have to 
face substantial hardships because of the cutbacks they must make in other parts of their budget to pay for their in- 

Staff also recommends that any interim increase should be reflected in an across-the-board increase for all customer 

South Austin Coalition Community Council ("SACCC") raises the [*321 question of the sufficiency of the Com- 
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creased electric bills. This witness described the continuing reduction in income to lower income groups due to cut- 
backs in government programs and loss of income through layoffs occurring in the economy. SACCC concludes that, 
before the Commission can grant interim relief, Edison must prove that (1) the hardships to it of the denial of interim 
relief outweigh the hardships to consumers of the granting of interim relief and (2) Edison must approach [*33] the 
Commission with "clean hands." It is assumed from SACCC's Brief that this second criteria refers to the present interim 
requirement that the factors requiring relief are outside the Utility's control. 

The Commission bases its authority to grant emergency relief on Section 36 of the Public Utilities Act. Under the 
statute, the Commission, for good cause shown, may allow changes in rates, rules, regulations and other matters affect- 
ing any rate, charge or facility without requiring the 30 days notice provided therein. The Commission also has the 
power to enter upon a hearing concerning the propriety of such rates or other proposed changes, during which time the 
proposed tariff is suspended and thus prohibited from going into effect. This suspension period may be extended by the 
Commission for a limited period of time. In Chicago Railway Co. v. City of Chicago, 201 Ill. 190, the Illinois Supreme 
Court upheld the Commission's authority to permit all or part of the utility's rate filing to go into effect where the pro- 
posed rate was fiIed, notice of hearing given, hearing held and an order issued by the Commission within a six day p- 
nod. Appeal was taken on the issue that [*34] the Commission had no authority to make any change in rates except 
upon a full and complete hearing and investigation fiom which a fair return upon the investment could be based. The 
Court found that the Commission has power to fix a temporary rate, stating that the evident purpose of Section 36 was 
to provide for emergency orders empowering the Commission to permit a temporary rate to meet an existing condition, 
limited to the time required for making an investigation and finding what a permanent rate should be. 

Commission over a period of years lays down clear and reasonable standards which must be met by a utility seeking 
temporary relief; temporary increases are subject to refund if, at the conclusion of a full hearing, the increase granted 
exceeds the amount found to be proper. In response to the merits of SACCC's allegation that the refund provisions do 
not provide adequate protection to lower income groups, SACCC's witness stated on cross-examination that nothing 
except a denial of any rate increase would offer adequate protection to lower income people. [*35] In making its deci- 
sion, the Commission must consider the effects of a denial or grant of interim relief on the ratepayers as a whole. 

There is no doubt that consideration of the effects of any rate increase on various subsets of customers of a particu- 
lar utility are factors in the ratemaking process. The statute requires rates be fair and reasonable. The Commission is 
particularly mindful of the effects of rate costs on low income and fixed income consumers. However, as a matter of 
law, the Commission must be equally mindful of the effects of its decisions on all classes of customers, both in the short 
term and in the long run. Decisions which are based on the impact to subsets of customers of whatever class can have 
potentially disastrous effects on all customers, even though not intended. 

particular subset of customers, regardless of class, may lead to an unintended, dangerous result for all customers. 

* 

In the instant case, twenty-one hearings have been held during a three month period. The criteria established by the 

* 
Public Utilities are obliged to provide service at the lowest possible cost. To make decisions focused on solely one 

CONCLUSION 

The central issue during these proceedings has been Edison's present construction program and the financing re- 
quirements necessary to complete [*36] this program. The Commission in its order in Docket 78-0646, issued in octo- 
ber, 1980, examined the economic reasonableness from the utility's and ratepayers' viewpoints of continuing or delaying 
the construction schedule of the Byron andor Braidwood Stations (referred to as "Phase I"). LaSalle Units I and II were 
not an issue in the Phase I proceeding as they were considered to be close to completion. Phase 11 of the Commission's 
investigation into Edison's long range construction is presently in progress. After two years of public hearings and criti- 
cal analysis, the Commission determined in its Phase I order that it was more economical to complete the Byron and 
Braidwood Stations in as timely a manner as possible and that substantial penalties are incurred if the completion of the 
Byron and Braidwood Stations are delayed. This order was not appealed and, while not cast in granite, should not be 
casually overturned, particularly during an interim proceeding which requires an expedited hearing schedule. 

When this decision was made, the Cornmission considered the magnitude of the financing program which wouId be 
necessary, the forecasted increase in reserve margins, the probability [*37] of additional design changes, the decreasing 
load growth, costs of fossil fuels and nuclear fuel, and the substantial penalties which would a c m e  if completion of 
these units were delayed. In view of these factors, the Commission determined that Edison had a duty to its ratepayers 
to complete the generating units under construction in as timely a manner as the construction and licensing constraints 
would allow. In the instant docket, Staff presented exhibits showing that the minimal improvements in Edison's finan- 
cial ratios which would result from a delay at this time were outweighed by the fuel savings which would accrue to the 
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benefit of the ratepayers once each unit came on line. Staff concluded that, while the present construction program is 
costly, it would be even more costly to delay it. 

Given the above circumstances, the Commission must make its interim decision on the basis of maintaining Edi- 
son's ability to meet its immediate day to day obligations in order to provide reliable service to its customers. Without 
adequate, prompt and necessary emergency relief, the Company's ability to generate revenue by required external fi- 
nancing to meet its fundamental and ongoing [*38] obligations stands in jeopardy. Reconsideration of Edison's contin- 
ued construction of its M a l l e ,  Byron and Braidwood plants cannot be thoroughly addressed in an interim proceeding; 
to defer an interim decision until this issue can be appropriately resolved is tantamount to a denial of emergency relief. 

An examination of the record establishes that Edison has met the strict burden of proof required to show that irrepa- 
rable harm could result both to itself and its ratepayers from the denial of the request for interim relief. 

The Commission does not necessarily subscribe to Edison's contention or assumption that it is entitled to an interim 
revenue increase which would make it possible to earn an 11 -88% return on rate base and a 17.5% return on equity, as 
found reasonable in the Commission's Order in Docket 80-0546. The proper rates of retum in the current case remain to 
be determined after a thorough review of the Company's present and forecasted rate base, revenues and expenses. It is 
clear, however, that Edison is suffering from an obvious revenue deficiency caused by factors outside of its control. 

and the increasing effect of the current recession, the availability of substantially economical purchased power for 
which costs - in excess of base costs, were not recovered under the Company's former fuel adjustment rider, and cost of 
capital 80% higher on short-term debt and 37% higher on long-term debt than forecasted. (There has been much testi- 
mony in the record concerning Edison's forecasting ability; however, the Commission notes the volatile state of the 
economy in the past several years and the general inability, and even hesitancy, of the experts to correctly forecast the 
immediate future.) In addition, Edison's present rates do not provide the additional revenues or take into account the 
expenses associated with Lasalle Unit I, which has been licensed for fuel loading and is expected to be placed in service 
in September, 1982. The evidence in this case indicates that at year-end 1981, Edison earned a 10.4% return on rate 
base and a 12.5% return on common equity (Edison Ex. IA, Page 5, adjusted March 8, 1982). Edison's Exhibit 2, 
Schedules C- 13 and 2A. 1 adjusted March 8,1982, indicate that present rates would produce a return on rate base [ *40] 
of 8.97% and 7.94% in 1982 and 1983, respectively, with a 6.36% return on common equity for 1982. Although the 
absolute revenue levels have increased, the rates of return on rate base and equity indicate an obvious revenue defi- 
ciency. 

cision to proceed with its construction program and the consequent need for financing, or are relatively predictable or 
otherwise not justifiable, such as decline in usage due to weather and/or economic conditions and changes in cost of 
capital. This argument equates predictability with the ability to control such factors, an assumption which cannot be 
made. 

revenue deficiency is a deficiency which threatens the utility's ability to provide reliable service; the Attorney General 
concludes that it is not sufficient for purposes of granting interim relief that a utility's alleged revenue deficiency pre- 
vents it from maintaining its coverage ratios at a level sufficient to support the continued financing of its construction 
program. [*41 J The evidence presented in this case clearly establishes that Edison's coverage ratios and credit ratings 
threaten its continued ability to finance its construction program, a situation which could impair its ability to provide 
reliable service in the long run. Just as significant, and apparently overlooked by the Attorney General, is the very real 
possibility that a further downgrading of Edison's credit ratings, particularly as to its commercial paper, would immedi- 
ately restrict Edison's day to day financing of all expenditures, not just those related to its construction program. With- 
out interim relief, reliability of service to Edison's customers is threatened within the next few months. 

has maintained the position that he is not seeking to halt Edison's construction program but only to delay construction. 
The Attorney General proposes that the substantial additional costs of these undetermined delays, as presented in the 
record, should be passed on to future ratepayers, while the possible ill effects of ordering a delay and the risk of further 
adverse financial [*42] impact on Edison should be assumed by present customers. 

The evidence shows that Edison's ability to arrange short-term and long-term debt financing or attract capital at rea- 
sonable costs would be seriously threatened without an increase in operating revenues. The investment community will 

These factors include a shortfall in sales 4.4% below forecasted, resulting [*39] from an unusually mild summer 

The Attorney General argues that certain of these factors are either within the control of the Utility, such as the de- 

The Attorney General also cites the Cornmission's Order in Docket 80-0090 for the proposition that an obvious 

The Attorney General concludes that hture excess reserve margins bear on the question of reliability of service, yet 
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evaluate Edison based on a set of financial ratios derived from its corporate financial statements in determining whether 
to invest in the Company. Various rating agencies, as well as Edison, Staff and certain Intervenors, agree that Edison 
must increase its equity ratio in order to improve its financing ability, both as to cost and amount to be issued. Edison's 
Financial Vice President testified that, while its next long-term debt issuance would be first mortgage bonds, the Com- 
pany would then have to turn to debentures for additional debt financing because its 2.5 times interest coverage required 
under the terms of its first mortgage bond indenture would not permit further issuances and this coverage would drop to 
2.02 times by year end (Edison Exhibit lA, Schedule lA.l adjusted March 9,1982). With an interim increase of $391.6 
million effective on May 1,1982, the indenture coverage ratio [*43] would increase to 2.66 times. AFUDC as a per- 
centage of earnings available for common equity will be 98.5% under present rates at year end; Edison's proposed in- 
crease wouId reduce this ratio to 76.8%. Other ratios are shown on Appendix "A" and all compare unfavorably with A 
rated utilities, and most are below those utilities with BBB ratings. 

Staff Exhibit AF-11 indicates that additional revenues of $1 1 1.7 million are required in 1982 to prevent further de- 
terioration of Edison's financial indicators as compared to Edison's request of $277.4 million (not annualized). Staff's 
proposal is based on an annualized increase of $79 million effective May 1 and $213 million, also annualized, to be 
granted on September 1, 1982, when M a l l e  Unit I is placed in service. If interim rate relief is not keyed to the in- 
service date of LaSalle Unit I, an annualized increase of $179 million would be required on May 1, rather than $1 11.7 
million. Staff emphasized in its testimony that its proposal was an absolute minimum, and if adopted, the Commission 
must accept very real risks of another downgrading, inability to issue debentures and the possibility of construction cut- 
backs. In its Memorandum [*@] filed at the conclusion of hearings, Staff recommended the $36 million in recom- 
mended cutbacks be deducted from the $79 million recommendation because of Edison's statement that such cuts could 
not practicably or prudently be made. Staff recommended that any potential savings in expenses, sales of tax benefits 
on LaSalle Unit I (approximately $200 million) and monies received from sale or lease of its plants or the power gener- 
ated therefrom, be used to reduce the amount of long-term debt proposed to be issued. Staff Exhibit AF-7 sets forth the 
advantages of such a reduction. Further Staff recommended that Edison increase its employee stock option plan in lieu 
of wage increases, thereby improving Edison's equity ratio while providing a mechanism whereby employees could be 
rewarded for efficiency. 

The Commission concludes that the foregoing evidence meets the burden required under the criteria established for 
granting interim relief. While recognizing Edison's critical financial position and its need for additional revenues at this 
time, the Commission also accepts Staff's position that rate relief alone will not sustain Edison and that, in this instance, 
the maintenance of Edison's [*45] financing capabilities by regulation only intended to improve certain financial ratios 
is inadequate. This conclusion takes into account the possible effects of price elasticity of demand on sales nl  and long 
range effects on the future infrastructure of Northern Illinois and viability of the Chicago area economy. Staff is correct 
in its conclusion that an unreasonable or unacceptable expense can no longer be shifted from the ratepayer to the share- 
holder and that the traditional accounting line dividing such expenses must be disregarded in this case. Where possible, 
cash expenditures must be stopped or reduced for the balance of 1982 and for 1983, thereby effectively minimizing Edi- 
son's need to issue long-term debt. The burdens, as well as the prospective benefits, of maintaining the financial integ- 
rity of Commonwealth Edison must be shared by all. 

nl  Edison has been directed and intends to present elasticity studies in the main case. Commission Staff 
should also prepare and present its own studies and recommendations. 

In determining the amount and timing of interim relief, the Commission focuses on two factors: 

1. Edison's need to raise capital in the market on the most [*46] reasonable and competitive terms requires that 
Edison's long-term financing capability be preserved so that it can continue to issue its First Mortgage Bonds. Interim 
relief should therefore attempt to maintain Edison's ability to complete its 1982 financing plans with this goal in mind. 
The evidence indicates that Edison could be precluded from issuing First Mortgage Bonds during the third quarter of 
1982 without interim relief. For this reason, the Commission concludes that there should be no deferral of any portion of 
the amount of interim relief found to be appropriate. In this regard, the Commission rejects Staff's proposal to key a 
portion of the revenue increase to the operation of LaSalle Unit I. 

2. The Company and its personnel must limit the need to seek external financing and must improve the debt-equity 
ratio to the greatest extent possible during this period of financial strain. To accomplish this program, extraordinary 
measures must be taken to reduce expenditures; also, the Company should substitute issuance of common stock for cash 
payments where feasible. 
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The Chnmission has seriously considered ordering specific reductions and changes in cash expenditures [*47] 
which ordinarily could be considered reasonable under normal conditions. All of the measures considered were limited 
to areas which would not affect service to the ratepayers. Such measures were not intended to be either punitive or cos- 
metic, but considwed absolutely necessary to serve the best interests of Commonwealth Edison Company and its rate- 
payers. In reviewing the record, briefs and those budget cuts which were instituted by the Company on April 21,1982, 
the Commission notes and reemphasizes the same fundamental principles expressed by the Company's officers in their 
message of said date to its officers, managers and division vice presidents: 

- - . We must remember that times are difficult for many of our customers as well as for the Company. We cannot 
expect our customers to accept the higher rates we are seeking if they do not believe we are doing everything possible to 
avoid costs. We must all strive constantly for economy and efficiency in our operations, and it is up to each of you to 
see that everyone reporting to you understands this and acts accordingly. 

[*48] The programs a f f d  are as follows: 
By its letter of April 21, 1982, Edison implemented 1982 budget cuts amounting to approximately $12.65 million. 

1. Divisions 

A freeze on overall division employment at current levels is implemented. In addition, division personnel equiva- 
lent to approximately 100 full-time employees will be temporarily reassigned to work locations at which they will re- 
place contract labor. Building Maintenance programs will be curtailed along with tower painting and tree trimming. 
These actions should produce overall effects of $3.4 million. 

2. Nuclear Operations 

A freeze on overall nuclear division general office and operating station employment at current levels is imple- 

3. Powerton Station 

The scrubber test program is deferred to 1983. Activities in connection with this program will be halted in a man- 

mented. This action should produce an overall effect of $2 million. 

ner which will allow resumption next year so as to fulfill our commitment to the Illinois Environmental Protection 
Agency. This action should produce an overall effect of $7 million. 

4. Advertising 

The budget for the remainder of this year will be reduced 10%. approximately $250,000. 

As to Item 2, the Commission is of the opinion that this program should be implemented to [*49] the extent that it 
does not affect the safety or scheduled completion of the LaSalle, Byron and Braidwood plants. In regard to the Com- 
pany's advertising budget, the Commission is of the opinion that this proposal does not go far enough. While the Com- 
mission recognizes Edison's First Amendment rights under the Constitution and that it must present certain important 
information to its customers, the Commission has the responsibility to assign those costs to the ratepayers and/or share- 
holders. Under the present economic and financial circumstances, the Commission is of the opinion that Edison should 
re-examine its advertising program for 1982 and 1983, limiting this expenditure to an absolute minimum. 

The Commission estimates that approximately $4.72 million in cash expenditures could be saved by the deferral of 
the purchase of all new vehicles through the balance of 1982. The purchasing schedule could be delayed and reinstated 
without acceleration in 1983. 

One of the major expenses of the Company is its payroll, and for this reason, the Commission was closely monitor- 
ing Edison's wage negotiations with its union employees during the course of these hearings. During this difficult [*50] 
economic period and at a time when ratepayers are being asked to reduce their disposable income, a settlement between 
management and union representatives was reached which would grant a 9.4% increase if and when it is ratified by the 
union members. According to the testimony, this percentage increase would more or less set the level of increase to be 
granted to nonunion employees. Given the financial situation of the Company and the present economic conditions, the 
Commission stongly urges both management and the union to return to the bargaining table and reconsider their agree- 
ment. 

Including Edison's budget cuts of $12.65 million as well as those suggested above, the Commission estimates that 
total cuts in cash expenditures of at least $42 million could, and should, be made by Edison in 1982. The Commission 
will not order cuts in the specific areas set forth herein, but directs Edison to file an initial report within thirty days from 
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the date of this order outlining its proposal for implementing further budget cuts for 1982 and responding to those pro- 
posals made by the Commission. Monthly reports should be filed during the course of these proceedings showing the 
actual amount [*51] saved under each of Edison's proposed budget cuts. Edison's response should not consider reduc- 
tions in areas of operations and maintenance which would impair the reliability of its service. The Company's manage- 
ment should approach this task with a clear realization of its present financial position, that this condition is expected to 
improve after 1983 and that, in the interim, it cannot conduct its affairs on a "business as usual" basis. For the present 
then, the Commission will not designate which specific expenditure cuts should be made, believing this to be the proper 
role of management. However, the Commission will reduce the interim revenue request by $42.0 million so that the 
results of the proposed increase can be reasonably allocated to ratepayers, shareholders and Company personnel. 

Staff also proposed an adjustment to the AFUDC rate. The Cornmission believes that further study should be given 
to the proposal and will consider the consequences of such an adjustment in the main case as it would affect LaSalle 
Unit II. However, the Commission is of the opinion that the cessation of the accrual of AFUDC related to M a l l e  Unit 
I is an inappropriate adjustment to make [*52] at this time. (The Commission is aware that Edison's third quarter eam- 
ings are traditionally higher; the interim increase will emphasize that situation.) 

The Commission has reviewed the financial ratios projected by Edison based on an absolute revenue increase of 
$244.7 million in 1982, or $391.6 million annualized beginning May I, 1982. Considering the expenditure cuts which 
Edison will have to make in 1982 approximating $42 million, the Commission concludes that absolute revenue in- 
crease of $202.7 million, or $324 million annualized, is reasonable and will provide an opportunity for Edison to main- 
tain access to the financial markets at a cost favorable to the Company and its ratepayers. All expenditure reductions 
and revenue increases should be used to reduce the amount of long-term debt issuances proposed for 1982. The 1982 
forecast indicates this will result in a year-end indenture coverage of 2.61 times (2.54 times if the revenue increase is 
used to reduce both debt and stock issuances). Other financial ratios forecasted as a result of this grant of interim relief 
are shown in the last column on Appendix "B". The program outlined in this order will improve Edison's [*53] 
debtlequity ratio and tend to reduce its cost of capital. The success of this plan is, to a great extent, within the control of 
Commonwealth Edison Company. 

The Commission, having considered the entire matter herein and being fully advised in the premises, is of the opin- 
ion and finds that: 

(1) Commonwealth Edison Company is engaged in the generation and distribution of electric energy to the public 
in Illinois and, as such, is a public utility as defined in an Act entitled "An Act concerning public utilities," as amended; 

(2) the Commission has jurisdiction of the parties hereto and of the subject matter hereof; 

(3) the evidence presented in these proceedings and stated in the prefatory portion of this Order establishes that ir- 
reparable harm to Respondent and to its ratepayers could result in the near and distant future from the denial of the re- 
quest for interim relief; various Company and Staff exhibits, as discussed herein, conclusively show that Edison has an 
obvious revenue deficiency, is unable to arrange debt financing or attract capital at reasonable costs without increased 
operating revenues, is experiencing an erosion of earnings during an inflationary period which could [*54] seriously 
impair the Company's ability to meet its immediate and far reaching financial requirements, and that the Company's 
present and projected interest coverages and capital structure would hamper the marketability of securities; 

(4) Edison should be authorized to increase its electric rates, on an interim basis, to yield additional operating reve- 
nues, including all taxes, in the amount of approximately $324,000,000 on an annualized basis; 

(5) the interim increase authorized herein should be subject to the following conditions: 

(a) the rate design and customer charges presently in effect should not be changed; said increase should be applied 
across the board with an equal percentage increase in revenue for each rate classification which is the subject of the 
proposed tariffs filed by Respondent, except in those instances where a decrease was proposed, the existing rate should 
remain in effect; customer charges, and where applicable, the relative relationship between demand and energy charges 
should remain unchanged, said increase should be applied in the same manner to the electric service contracts proposed 
to be amended, Le., Chicago Transit Authority, City of Chicago, Chicago [*55] Park District and Illinois Central Gulf 
Railroad Company; 

(b) the Company should file monthly financial reports with the Commission during the period said interim rates are 
in effect until a final order in this docket has been issued by the Commission; said reports should set forth a comparison 
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of the actual monthly results of the Company's operations with the projected budget figures used in this case to fix in- 
terim relief; 

(c) the Company should file an initial report within thirty days from the date of this Order outlining its proposal for 
implementing further budget cuts for 1982 and responding to those proposals made by the Commission; monthly reports 
should be. filed during the course of these proceedings showing the actual amount saved under each of Edison's pro- 
posed budget cuts; this report should be. undertaken having in view those purposes heretofore described in this Order; 

(d) all rate increases for each customer class or rate structure, including those customers heretofore specified whose 
present electric service contracts are subject to amendment, should be subject to rehnd with interest equal to Edison's 
weighted average cost of short-term debt during the relevant [*56] period, or 11%, whichever is greater, in the event it 
is determined that Commonwealth Edison Company is not entitled to such an increase on a final determination in this 
proceeding; 

recommendations based on same; 
(6) Respondent and Commission Staff should be directed to present elasticity studies in the main case and make 

(7) all objections and motions made in this interim proceeding that remain undisposed of should be disposed of in a 

IT IS THEREFORE ORDERED that Commonwealth Edison Company be, and is hereby, authorized to increase its 

manner consistent with the ultimate conclusions herein contained. 

rates on an interim basis, subject to those conditions set forth in Finding (5) herein, by approximately $324,000,000, 
said interim rates to become effective upon filing. 

make recommendations based on same. 

posed of be, and are hereby, disposed of in a manner consistent with the ultimate conclusions herein contained. 

IT IS FURTHER ORDEW33 that Respondent and Commission Staff present elasticity studies in the main case and 

IT IS FURTHER ORDERED that all objections and motions made in this interim proceeding that remain undis- 

Commissioner Rosenblum dissents; a dissenting opinion will [*57 J be filed. 

Commissioner Barrett dissents. 

APPENDIX " A  

82-0026 

Petitions to Intervene 

1. The 49th Ward Utility Action Committee and Alderman David D. Orr 

2. Senator James L. Gitz 

3. United States Steel Corporation 

4. South Austin Coalition Community Council 

5. Sinnissippi Alliance for the Environment 

6. Organization of the North East ("ONE") 

7. International Minerals and Chemical Corporation and Energy Systems Engineers, Inc. 

8. Illinois Retail Merchants Association ("IRMA) 

9. Building Managers Association of Chicago ("BMA") and Building Owners and Managers Association of Sub- 
urban Chicago ("BOMA") 

io. 
1 1 .  

12. 

13. 

14. 

City of Rockford 

Attorney General, Tyrone C. Fahner, on behalf of the people of the State of Illinois 

Governor's Office of Consumer Services 

Richard M. Daley, State's Attorney, on behalf of the people of Cook County 

Utilities Committee of the Chicago Senior Senate 
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15. Abbott Laboratories, The Arnold Engineering Company, Bell & Howell Co., The Ceco Corporation, CPC In- 
ternational, Inc., Ford Motor Company, General Motors Corporation, Interlake, Inc., Keystone Consolidated Industries, 
Inc., Northern Petrochemical Co., Northwestern Steel [*58] &Wire Company, Olin Corporation, Outboard Marine 
Cop., Owen-Illinois, Inc., Reynolds Metals Company, Kitchens of Sara Lee, The Sherwin-Williams Company, Stauffer 
Chemical Co. and Travenol Laboratories, Inc. 

16. United States Department of Energy 

17. M&Ml Mars, Inc. 

18. Lawrence F. Blanchette 

19. John K. Langum 

20. Community Action for Fair Utility Practice ("CAFUF"') 

21. UAW Local #1268 

20. Northwest Austin Council 

21. Lincoln Fximands 

22. Lee Center Com. Unit School Dist. #271 

23. Senior Citizens Legal Services Advisory Council of Cook County Legal Assistance Foundation, Inc. and Allie 

ResoIutions 

1. Village of New Lenox 

2. Village of McCook 

Mae Jones and Ida Searls, ("Seniors") 

3. City of Mendota 

4. Village of Mount Prospect e 
5. City of Wilmington 

6. City of Genoa 

7. Village of Wonder Lake 

8. City of DeKalb 

9. County Board of Kankakee County 

10. Village of Bourbonnais 

Appearances 

1. City of Chicago 

APPENDM B 

DOCKET 82-0026 
SUMMARY OF EDISONS POSITION RELATIVE TO AVERAGE RESULTS FOR 

A AND BBB RATED UTILITIES FOR A SELECTED SERIES OF FINANCIAL RATIOS 
CWE 1982 

12 Months Ended 
Sept. 30,1981 n l  CWE Interim Rates 

A BBB 1981 Rates Rates n3 This Order n5 n6 
CWE Present Proposed As Approved In 

1 Pre-Tax Interest 
Coverage 
Including AFUDC 
2. Pre-Tax Interest 

2.8 2.2 2.1 2.00 2.37 2.32 
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SUMMARY OF FDISONS POSITION RELATIVE TO AVERAGE RESULTS FOR 
A AND BBB RATED UTILlTIES FOR A SELECTED SERIES OF FINANCIAL RATIOS 

CWE 1982 
12 Months Ended 
Sept. 30,1981 nl CWE Interim Rates 

A BBB 1981 Rates Rates n3 This Order n 5  n6 
CWE Present Proposed As Approved In 

Coverage 
Excluding AFUMJ 
3. Debt Ratio n4 
4. Common Equity Ratio 
5. AFUDC as a Percentage 
of 
Earnings Available for 
Common Equity n2 
6. Return on Common 
Equity 
7. Market to Book Ratio 
8. PayoutRatio 
9. Dividend Yield 
10. Prefened Dividend 
Coverage 
11. Earnings Per Share 
12. Indenture Coverage 
Ratio 
[*591 

2.3 1.7 1.5 1.36 1.72 1.67 
51.9 53.8 57.5 55.9 54.4 53.66 
36.2 34.0 31.7 33.8 35.2 . 35.68 

32.0 

12.1 
71.5 
77.0 
12.9 

1.82 
NIA 

NIA 

62.3 

11.7 
70.5 
79.0 
14.3 

1.63 
NIA 

NIA 

86.2 

10.9 
75.7 
91.5 
14.1 

1.55 
$3.06 

2.96 

98.5 

11.2 
NIA 
89.2 
NIA 

1.51 
$3.14 

2.02 

76.8 

14.2 
NIA 
69.7 
NIA 

1.79 
$4.03 

2.66 

79.6 

13.52 
NIA 

72.25 
NIA 

1.75 
$3.87 

2.61 

n I  Data for the twelve months ended September 30,1981 is the latest available in the record for A and BBB 

n2 Data shown for A and BBB rated utilities for this item represent quarterly rather than annual results. 

n3 This assumes an interim rate increase effective May 1,1982 of $391.6 million annualized based on esti- 

n4 Financing savings from increased cash flows are assumed to reduce 100% debt. 

n5 Ratios are calculated on the basis that the revenue increase granted herein is used to reduce proposed 

n6 The forecasted ratios and figures contained in this column are based on the same assumption used by 

rated utilities. 

mated 1982 sales. 

debt issuances only, rather than both stock and debt issuances. 

Staff in its testimony. 

Sources: Ed. Ex. 1 A, Sch. 1A.3 Updated through 1 A. 12 Updated; Ed. Ex. 1A Updated (1 98 1 Actual) pp. 5 and 7; 
Ed Ex. 1A Rebuttal, Sch. 1A.17; Ed. Ex. 2A. Sch. 2A.8. 
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LEXSEE 1981 LA. PUC LEXIS 213 

LOUISIANA POWER AND LIGHT COMPANY (New Orleans, La.), ex parte 

ORDER NO. U- 14690-A 

Louisiana Public Service Commission 

1981 La. PUC LEXIS 213 

May 26,1981, Ordered 

SYLLABUS: 
[*I3 

In re: Proposed revision of its electrical rates and charges within the State of Louisiana. 

PANEL Ed Kennon, Chairman; Thomas E. Powell, Vice Chairman; Louis J. Lambert, Commissioner; George J. 
Ackel, Commissioner, Brod Bagert, Commissioner 

OPLMON. This case involves the largest request for rate relief by a public utility in Louisiana history. Louisiana 
Power and Light Company ("L"&L"), an electric utility that provides electric service in 43 parishes in Louisiana to 
about 505,000 customers, filed an application on May 27,1980 for an increase in its rates and charges of nearly $204 
million. This rate filing was subsequently updated by LP&L through the filing of new exhibits to support a requested 
increase of approximately $275 million. 

After the filing of the initial rate request of LP&L, the company filed an application for emergency interim rate re- 
lief of nearly $53 million. On October 8,1980, after a review of the capital financing requirements of the company, the 
Commission granted LP&L an interim rate increase of $32,369,000. This interim rate increase reduces the total rate 
request of the company to about $242 million. 

After the granting of the interim rate increase to LP&L, a schedule [ *2] was established for the submission of data, 
the presentation of testimony and the cross-examination of witnesses. Hearings were conducted before the Hon. Roy F. 
Edwards, hearing examiner, on August 25,1980, March 12 and 24,1981, and April 21 and 22,1981. 

The record establishes that LP&L faces unusual financing requirements that have strained to the limit the financial 
integrity of the company. LP&L currently is in the midst of a massive construction program, with most of the construc- 
tion expenditures attributable to the Waterford 3 nuclear reactor being constructed at Taft, Louisiana. The financing 
requirement for this plant, which is estimated to cost $1.5 billion or more, is the major reason for the size of the rate 
request filed in this case. 

In attempting to finance its construction program, LP&L has significantly weakened its financial position. The 
fixed charge capital offerings of the company have been downrated to relatively low standing by the rating agencies and 
the company has been successful in marketing these offerings only at very high yields. The financial projections of the 
company indicate that, absent rate relief, LP&L would be unable to finance its construction [*3] program within a short 
time. LP&L asserts that the requested rate relief is necessary to continue its construction activities in order to ade- 
quately serve the consuming public. 

II. THE RATE APPLICATION. 

The disposition of the rate application of LP&L will be made in accordance with general principles employed by 
the Commission in the past. The determination of the Commission reflects the recommendations of its expert consult- 
ants, Bruce M. Louiselle and Dr. Richard J. Lunto, who have participated in a number of Louisiana rate cases in the last 
five years. Many of the principles applied by these consultants have been tested in court and received the approval of 
the Louisiana judiciary. This decision will not repeat the reasons cited in past cases for the treatment of various issues 
deemed proper by the Commission. However, an explanation will be provided where the recommendations of the con- 
sultants require analysis in the context of this case. 
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14,247 
10,167 
95,890 
4,106 
6,722 

Pursuant to the policy of the Commission to use the most recent test period for which actual data is available in set- * 
ting rates, data requests were issued to LP&L and responses provided for the year ending December 3 1,1980. This [ *43 
test period will be adopted because it provides a reasonable basis for setting the rates in this case. In addition, pursuant 
to the recommendation of Mr. Louiselle, the allocation factors proposed by the company will be accepted. 

A. Adjustments to Rate Base and Operating Income 

The rate base will be determined consistent with the recommendations of Mr. Louiselle. These items reflect the 
normal regulatory treatment used by the Commission. The rate base is set forth below: 

Average Rate Base 
Year Ending December 3 1,1980 

Item Amount 
Plant In Service $1,220,061 
Less: Accumulated Depreciation (377,080) 
Net Plant In Service 842,991 
Plant Held For Future Use 4,446 
Construction Work In Progress 900,125 
Plant Leased To Others 4,973 
Plant Acquisition Adjustment 1,385 
Investment In System Fuels, Inc. 35,729 
Less: Test Year AFUDC (1 2,160) 
Working Capital (Developed on Page 2) 22,767 
Less: Non-Investor Supplied Capital 
Customer Deposits 
Customer Advances 
Accumulated Deferred Income Taxes 
Pre-1971 Investment Tax Credits 
Operating Reserves 
Unamortized Net Gain On Sale Of 
Office Building 
Total Non-Investor Supplied Capital $ (139,025) 
Rate Base $1,661,23 I 
[*SI 

The adjusted operating income is also computed in a manner consistent with the recommendations of Mr. Louiselle. 
The adjustments include adjustments proposed by the company and accepted by Mr. Louiselle, adjustments proposed by 
the company but modified in amount by Mr. Louiselle, and adjustments proposed solely by Mr. Louiselle. The compu- 
tation of the adjusted operating income appears in the following table. 

ADJUSTED OPERATING INCOME 
YEAR ENDED DECEMBER 3 1,1980 

($1 ,ooo) 

7,893 

1 - Actual Net Operating Income 

ADJUSTMENTS TO NET OPERATING INCOME 
2. Net Income in SFI 
3. 1980 Interim Rate Increase 
4. Connection & NSF Check Fees 
5. Cooperative & Municipal Charge 
6. Wage Increase 1980-1981 
7. Savings Plan Increases 1980-1981 
8. Group Hospitalization 1980-1 98 1 
9. Pension Cost Increase 1980-1981 
10. Capacity Equalization Increase 

1 I - Property Sale and Leaseback Amorti- 
zation - Net 

1980- 198 1 

$171,555 

2,727 
1 5,742 
I61 

1,290 
( 1,677) 

(29) 
(304) 
(154) 

(23,270) 



12. Interest on Customer Deposits 
13. Normalization of Cost of Removal 
14. Dental Plan 1981 
15. FICA Increase 1980-1981 
16. Postage Increase 
17. RCSprOgram 
18. Adjustment to 0 & M Expense 
19. Flow Through of State Deferred 
Income Tax 
20. Adjustment to Fuel Expense 
21. Adjustment to AFUDC 
22. Proforma Interest 
23. Group Life, Accident and 
Health Increase 
24. Total Adjustments 

Adjusted Operating Income 
[*61 
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(2 1,174) 
246 

(43 1) 

(93) 
(28,670) 

142,885 

The adjusted operating income of LP&L is $142,885,000. 

B. Matters Requiring Special Discussion 

Most of the adjustments of h k  Louiselle are consistent with past Commission practice and do not require extended 
discussion. However, the adjustment that reduces the Allowance for Funds Used During Construction ("A.FUDC") is a 
partial departure from the practice of the Commission and should be explained. In addition, several adjustments pro- 
posed by intervenors have been rejected and these items require a brief discussion. 

1. The adjustment to AFUDC. 

Under normal regulatory principles, an Allowance for Funds Used During Construction is included as an entry in 
the operating income of a utility if Construction Work in Progress ("CWIP") is included in the rate base. This adjust- 
ment has the effect of eliminating any requirement that present ratepayers pay the capital costs associated with plant 
scheduled to be in service in the future. Instead, AFUDC is capitalized and added to total CWIP and the utility recovers 
these capital carrying charges when the plant is in service through depreciation. To the extent that no entry is made for 
AFUDC in operating income, or the AFUDC [*7] is computed at a rate less than the fair rate of return, present ratepay- 
ers must pay all or a portion of capital carrying charges associated with plant that will serve future ratepayers. 

Mr. Louiselle in this case recommended that AFUDC be capitalized at a three per cent rate on the CWIP invested in 
the Waterford nuclear unit and a "net of tax" rate on the other CWlP of LP&L. This recommendation reflects the ne- 
cessity to compromise the general principle applicable to the treatment of AFUDC when a more pressing requirement, 
the need to attract capital, requires accomodation. The capital markets, with or without good reason, regard "real earn- 
ings" as more valaable than AFUDC. Thus, the full amount of AFUDC in many instances is not counted in computing 
the fixed charge capital coverages of a company. In instances in which utilities have disproportionately large construc- 
tion programs, the application of a policy that requires the inclusion of AFUDC in operating income at the full rate pre- 
vents the utility from meeting coverage requirements and attracting capital. 

The choices available to the regulatory body in this situation were reviewed by this Commission in Ex parte [*8] 
Gulf States Utilities Co., Order No. U-14495 (La. Pub. Serv. Comm'n, 1980). The Commission stated 

In this situation, a regulatory body has three choices. It can refuse to take a d o n  that would allow the attraction of 
capital, but this approach is inconsistent with applicable law and unfair to the utility and ratepayers. It can increase the 
"fair rate of return" to a higher than normal level, but this method would simply result in higher rates with no offsetting 
benefit to present or hture ratepayers. Finally, it can decrease or eliminate the AFUDC entry, resulting in higher rates 
but decreasing the amount of the rate base in the future on which ratepayers must pay the fair rate of return and which 
will be retumed to the utility through depreciation. Of these choices, none are desirable, but the third is the best method 
to deal with the crucial problem of rising capital needs of public utilities. 

Id. at 11.  
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In this case, the recommendation of Mr. Louiselle is based on a detailed study of the 10 year construction program 
of W&L. The adjustment to AFUDC will provide the fixed charge capital coverages and financial stability necessary 
to pursue this construction [*9] program. This is the reason for the partial departure from the past treatment of the 
CWIP-AFUDC issue that is approved in this case. Pursuant to the recommendation of Mr. Louiselle, W&L will be 
required to capitalize AFUDC at a three per cent rate on its investment in Waterford 3 up to an investment of 
$1,260,000,000 on a retail basis, and at a net-of-tax rate of 9.4 per cent on the remaining CWIP and any investment in 
Waterford 3 in excess of $1,260,000,000. 

2. Adjustments proposed by intervenors. 

In addition to the adjustments implemented in this Order, several adjustments proposed by two intervenors, Asso- 
ciation of Community Organization for Reform Now ("ACORN") and Citizens for Safe Energy, Inc. ("CSE), require 
further discussion. 

ACORN proposes several adjustments to rate base and operating expenses. First, ACORN contends that certain 
land being held by LP&L should be removed from the rate base because, due to a change in construction plans, the land 
will probably be sold rather than used as a generation site. Second, ACORN proposes that certain contributions, dues 
and advertising expenses, as well as payments to the Fdison Electric Institute, be removed from the [*lo] allowed op 
erating expenses. These proposals will not be implemented in this Order. 

The St. Rosalie Plantation, the property which is the subject of the rate base contention of ACORN, was purchased 
for use as a generation site. No showing has been made that the purchase was imprudenL When the property is sold, 
any gain will enure to the benefit of ratepayers. Thus, the Commission does not deem it appropriate to eliminate this 
item from the rate base. 

ACORN has a strong basis in principle for its claim that certain contributions, dues associated with lobbying activi- 
ties, and institutional advertising expenses should be disallowed. However, ACORN failed to conduct discovery or take 
other actions in the hearings to quantify the amounts from general accounts for advertising and payments to the Edison 
Electric Institute that should be disallowed consistent with the principles relied on by ACORN. Moreover, the propos- 
als of ACORN would constitute a departure from past Commission practice. E.g., Ex parte Gulf States Utilities Co., 
Order Nos. U-13644 and U-13535 (La. Pub. Serv. Comm'n, 1978). Furthermore, the amounts that could be disallowed 
are relatively [* 111 small and would have a negligible impact on any rate award. Therefore, while the Commission 
may undertake to scrutinize these items in future cases, the expenses will not be disallowed in this proceeding. 

The primary contention of CSE, that investors alone must bear the cost of financing the construction activities of 
the utility, has little merit in a case where the utility is not strong enough financially to bear this burden. The position of 
CSE would result in the inability of the utility to attract capital. In the opinion of the Commission, this alternative is not 
in the public interest. 

C. The Fair Rate of Return. 

The factors involved in the computation of the overall fair rate of return include: (a) the capital structure, (b) the 
cost of fixed charge capital, and (c) the cost of equity. In this case, Dr. Lurito recommended the use of an adjusted capi- 
tal structure for Lp&L containing 37 per cent equity. The Commission will adopt his capital structure, which includes: 
Debt 50% 
Preferred 13% 
EsuitY 37% 

Dr. Lurito also projected the cost of debt at December 31,1981 to be 9.93 per cent and the cost of preferred stock to be 
9.97 per cent. These figures [*12] are reasonable in light of the evidence and will be accepted. 

With respect to the rate of return on equity, Dr. Lurito recommended a rate of return of 14.75 to 15 per cent. He 
used the DCF method of determining the cost of equity, and his application of this method has been accepted by the 
Commission in the past. In view of the weakened financial condition of LP&L, the Commission wilt select a rate of 
return on equity in the upper part of this range. The fair rate of return on equity will be established at 14.9 per cent. 
Under the capital structure and cost of capital recommendations of Dr. Lurito, the overall fair rate of return is 1 1.78 per 
cent. 

D. The Revenue Requirement 
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The overall fair rate of return is 11.78 per cent. LP&L failed to earn this rate of return using the adjusted figures 
for the test year. The revenue requirement is set forth below. 

Revenue Requirement 

Adjusted Net Operating Income 142,885 
Net Operating Income at Fair Rate of Return 195,693 
Return Deficiency 52,808 
Revenue Deficiency (Return Def. / S1389) 102,761 

($ 1 ,OOO) 

E. Attrition 

In addition to the attrition allowance embodied in the allowances for known changes beyond [*13] the test year, 
Mr. Louiselle concluded that a general attrition allowance of $15,OOO,OOO is appropriate. This recommendation was 
developed using the methodology approved by the Commission in past cases; thus, it will be adopted. 

F. The Necessary Rate Increase. 

The total amount of the necessary rate increase, including the appropriate attrition adjustment, is $117,76l,OoO. 

II. ALLOCATION OF THE RATE INCREASE AND IMPUEMENTATION OF PUBLIC UTILITY 
REGULATORY POLICIES ACT. 

This case presents two additional issues: the proper allocation of the rate increase and the consideration of certain 

PURPA requires each state regulatory body to consider the implementation of ratemaking standards set forth in the 

standards under the Public Utility Regulatory Policies Act ("PURF'A), 16 U.S.C. 5 261 I et seq. 

law and to make findings as to whether the implementation of each standard would carry out the purposes of PURPA. 
16 U.S.C. 8 2621. The findings of each regulatory body must be based on evidence and are to be made in writing. Id. 
The regulatory body may take account of prior determinations on the PURPA issues and the evidence taken in the prior 
proceedings. 16 U.S.C. [*I41 5 2622. This Commission recently undertook a comprehensive examination of these 
issues in a rate proceeding involving Gulf States Utilities Co., in which consumers, industrial customers and the United 
States Department of Energy were represented. Ex parte Gulf States Utilities Co., Order No. U-14495-B (La. Pub. Sew. 
Comm'n 1980). Therefore, for the purpose of compliance with the provisions of PURPA, the resolution of these issues 
will be made in light of the prior determinations in the Gulf States case. 

The purposes of PURPA, briefly stated, are the promotion of conservation, efficient use of facilities and resources 
by electric utilities, and equitable rates to electric consumers. Id. These purposes have to a large extent guided this 
Commission in its rate allocation determinations in any event. See, e.g. Ex parte Louisiana Power & Light Co., Order 
No. U-14078 (La. Pub. Serv. Comm'n, 1979), affd Louisiana Energy Users Group v. Louisiana Public Service Comm'n, 
No. 223,819 (La., 19th Jud. Dist. Ct, 1980); Ex parte Gulf States Utilities Co., [*15] Order No. U-13644-A (La. Pub. 
Sew. Comm'n, 1978), affd Stauffer Chemical Co. v. Louisiana Public Service Comm'n, No. 220,532 (La-, 19th Jud. 
Dist. Ct, 1980). The standards that must be considered include in summary form: (1) rates based on the "cost" of serv- 
ing customer classes; (2) the elimination of declining block rates for the energy component of rates, except to the extent 
that any decline is cost-related; (3) the implementation of time-of-day rates except when this action is not cost effective 
for a particular class; (4) the use of seasonally-adjusted rates where seasonal costs vary; (5 )  the offering of interruptible 
rates by the utility to commercial and industrial classes; and (6) the adoption of load management techniques. 16 U.S.C. 
0 2621. 

The positions ordinarily presented OR the issue of rate allocation vary from the "consumer" suggestion that rates be 
based on so-called marginal cost pricing theories, on the one hand, to the contention of industrial customers that the rate 
design should reflect a traditional allocation of imbedded costs among customer classes. The Department of Energy in 
the Gulf States case advocated [*16] a rate design based on marginal cost. These positions each have merit, though 
they are drastically different. In addition, numerous intermediate methods are available for the allocation of the rate 
increase. 

LP&L in its rate filing proposed a rate design that would allocate the requested increase among the major customer 
classes generally according to the revenue contributions of these classes, with slight variations to gradually equalize the 
rate of return contributions of each customer class as computed in the peak-responsibility cost of service study per- 
formed by LP&L. The industrial intervenors, represented by the Louisiana Energy Users Group, recommended an allo- 
cation based on this cost of service study that would reduce the rate of return "deviations" by approximately 50 per cent. 
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ACORN, a consumer group, advocated a rate allocation on the basis of kiiowa# hour consumption. This method has 
been used by the Commission in the past. Mr. Louiselle indicated that the CWIP of the company could be allocated 
according to energy usage and the remaining investment allocated under the peak demand cost of service study. This 
allocation might be appropriate because the decision of [*I71 LP&L to invest in a capital intensive base load plant was 
made in part to reduce future energy costs. 

ages per class as these classes contribute to the total revenues of the company. This determination balances the compet- 
ing allocation arguments, including the need for conservation, the reduction of energy costs attributable to high cost 
base load plant, and the various cost-of-service theories. The Commission will apply this allocation to both the interim 
rate increase and the increase granted in this order. 

Consistent with this determination, LP&L should reallocate the interim rate increase, and allocate the increase 
granted in this order, in the same percentages per class as the 1980 revenue contributions of each class excluding the 
effect on these revenue contributions of the interim rate increase. 

In light of all the evidence. the Commission deems it appropriate to allocate the rate increase in the same percent- 

In other rate design issues, including issues required to be considered under P W A ,  the Commission determines: 

(1) The $2 monthly credit for customers with water heaters should be eliminated; however, this change is to apply 
prospectively. Customers currently receiving [*I81 the credit should continue to receive it until they discontinue the 
use of an electric water heater. 

(2) The proposal to increase the customer charge for residential customers to $6 is denied as too drastic an increase. 
The customer charge for this class instead may be increased to $4.50 and the charge may exclude any allowance of 
kilowatt hours used by the customer. The customer charges for the other classes may be implemented as filed. 

flecting a higher rate in the initial block only could be justified if the initial block rate reflected fixed customer costs. 
LP&L in its next proceeding should not propose declining block rates except to the extent that it undertakes to justify 
them based on cost analyses. 

customers having recording demand meters. 

small general service class in an amount comparable to the residential summer-winter differential, [*19] must be im- 
plemented with the rate increase. 

(3) Further consideration should be given to the validity and appropriateness of declining block rates. A decline re- 

(4) LP&L shall, within 180 days, submit a proposal under which voluntary time of day rates will be provided to 

(5) LP&L has a summer-winter differential only for residential customers. A summer-winter differential for the 

(6) Additional voluntary interruptible rates are not necessary for LP&L customers. 

(7) The Commission is currently conducting generic hearings on the issue of cogeneration and no further considera- 

(8) LP&L will be required to remove the fuel portion of base rates from the base rates and to adjust for all fuel ex- 

tion of this matter need be made in this proceeding. 

pense through the fuel clause. However, the base rates must be reduced to reflect the removal of the portion of these 
rates attributable to fuel costs. 

IV. CONCLUSION 

In light of the foregoing discussion, 

IT IS ORDERED that Louisiana Power and Light Company be permitted to implement an increase in its rates for 
electric service in the full amount of $1 17,761,000 to be implemented in accordance with the provisions of this Order, 
and that the company take the other actions desaibed in Section III of this Order. The rate increase shall be applicable 
o d y  to energy sold on and after the date following the date of issuance of this Order. 

BY ORDER OF THE COMMISSION 

BATON ROUGE, LOUISIANA 

MAY 26,1981 

Ed Kennon, Chairman 
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Thomas E. Powell, Vice Chairman la 
Louis J. Lambert, [*20] Commissioner 

George J. Ackel, Commissioner, dissents 

Brod Bagert, Commissioner, dissents 
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C 
Re Jersey Central Power and Light Company 

Intervenors: American Association of Water Companies (New Jersey 
Chapter), Air Products Company, and County of Ocean 

Docket Nos. 804-285 et al. 

New Jersey Board of Public Utilities 
May 13, 1980 

PETITION of electric company for authority to increase rates, transfer interest in 
property, and to issue promissory notes; granted in part, denied in part. 

P.U.R. Headnote and Classification 

coMMIssIoNs 

s44 - -  Jurisdiction and powers over particular matters - -  Managerial matters. 

NJ.B.P.U. 1980 

Although as a general rule the board would not intrude itself into matters usually 
considered management's prerogative, it ordered the recession of raises awarded to 
officers of an electric utility which had been experiencing financial difficulties 
where the action was found unreasonable given the fact of regular employee layoffs, 
the financial condition of the company, and the need to ensure safe, adequate, and 
proper service, and where the board believed that merely to disallow the increase 
for rate-making purposes would be an insufficient remedy under the circumstances. 
[41 

Re Jersey Central Power & Light Co. 

P.U.R. Headnote and Classification 

RATES 

s630 - -  Emergency rates -- Generally - -  Level of interim relief. 

NJ.B.P.U. 1980 

In setting the appropriate level of emergency interim relief, the board is 
governed by the objective of minimizing the cost to ratepayers while keeping the 
utility viable and granting relief sufficient to guarantee continued reliable 
service. C31 

Re Jersey Central Power & Light Co. 

P.U.R. Headnote and Classification 

RATES 

~ 6 3 1  - -  Emergency rates -- What constitutes emergency - -  Financial crisis. 

NJ.B.P.U. 1980 

The board held that an electric company was eligible for interim emergency rate 
relief where testimony on the financial condition of the company indicated that it 
would soon exhaust its short-term debt limit, it did not have sufficient coverages 
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to sell long-term debt or preferred stock under existing rates, it could not sell 
common equity at a reasonable price, and it would not be able to finance 
construction required to ensure safe, adequate, and proper service. 121 

Re Jersey Central Power & Light Co. 

P.U.R. Headnote and Classification 

* 
RATES 

s634 - -  Emergency rates - -  What constitutes emergency -- Burden of proof. 
NJ.B.P.U. 1980 

Where the board was duty bound to provide necessary funds to a utility on an 
emergency basis, subject to refund, in the event of a financial and service crisis, 
the board had stringently defined emergency to require a showing that, but for an 
immediate infusion of ratepayer funds, the utility would not be able to continue to 
provide safe, adequate, and proper service or to reasonably assess the market for 
needed construction or expense; the emergency may take the form of a coverage 
crisis, an inability to assess the financial markets, or a cash-flow crisis, or 
both; mere attrition would be insufficient unless it impacted financing, 
construction, or service. [ll 

Re Jersey Central Power & Light Co. 

APPEARANCES: Jack B. Kirsten and Dolores Delabar, Kirsten, Friedman & Cherin, 
Newark; C a r l a  V. Bello, deputy attorney general, office of the attorney general, 
Newark; Louis McAfoos, regulatory officer, board of public utilities, Newark; Alfred 
L. Nardelli, Raymond Makul, and Menasha Tausner, department of the public advocate, 
Newark; William F. Hyland, Riker, Danzig, Scherer & Hyland, Newark; David A. Waters 
and Nicholas Filocco, Waters, McPherson, Hudzin & McNeill, Jersey City; Robert 0. 
Brokaw, general counsel, Jersey Central Power and Light Company, Morristown; William 
Holzapfel, Holzapfel, Perkins and Kelly, Cranford; Bartholomew T. Zanelli, Stryker, 
Tams and Dill, Newark; Francis P. Piscal, Berry, Summerill, Piscal, Kagan and 
Privetera, Toms River; Robert H. Stoloff, deputy attorney general, Trenton; Captain 
Ernest C. Pearson, regulatory law office, U. S. Army Legal Service Agency, Falls 
Church, Virginia; John F. Briscoe, Lakewood; James B. Liberman, Berlack, Israels & 
Liberman, New York, New York; Ira H. Jolles, Berlack, Israels & Liberman, New York, 
New York. 

Before Barbour, president, and Hynes, commissioner. 

By the BOARD: 

I. Docket No. 804-285 

This order addresses the motion of Jersey Central Power and Light Company, filed 
April 29, 1980, for interim or emergent rate relief in the amount of $60 million 
annually, pursuant to NJSA 48:2-21.1. Petitioner also has pending its main rate 
application to increase rates in the amount of $173.5 million, which amount includes 
the interim request pursuant to NJSA 48:2-21. The main rate request proposed to be 
effective June 1, 1980, is hereby suspended pending further hearings and full 
investigation- 

After required notice, because of the emergent nature of the petitioner's request, 
the board held immediate hearings which commenced on Monday, May 5, 1980, and 
continued on May 7, 9, and 12, 1980. In addition thereto the board held public 
hearings to permit members of the public in the petitioner's service territory to be 
heard. Four such public hearings were held in Hackettstown, Morristown, Freehold, 
and Toms River on the evenings of May 6, 7, and 8, 1980. 

At the evidentiary hearings, there was submitted by JCP&L the testimony of Dennis 
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Baldassari, treasurer of JCP&L, Fred D. Hafer, vice president--rate case management 
of GPU Service Corporation ('GPUSC'), Paul H .  Preis, controller of JCP&L, Eugene F .  
Carter, assistant vice president--rates, GPUSC, and numerous exhibits. There was 
also submitted by the board's staff the testimony of Anthony J. Zarillo, executive 
officer of the board, and Dr. Fred Grygiel, chief economist of the board. In 
addition, Edward Perrault presented a statement of objection in respect to the rate 
design issue on behalf of Air Products Company. 

Active participants in the current proceedings included the board's staff, the 
department of the public advocate, devision of rate counsel, the New Jersey 
department of energy, the county of Ocean, the U. S .  Army, Office of Regulatory Law, 
on behalf of the U. S. government executive agencies, the American Association of 
Water Companies (New Jersey Chapter), and Air Products Company. There was extensive 
cross-examination of substantially all the witnesses presented. 

[11[21 The board is properly authorized pursuant to NJSA 48:2-21, 48:2-21.1, to 
grant interim emergent relief after notice and hearing. Van Ness v Redi-Flo COD. 
(1978) 76 NJ 21. 384 A2d 1086: Re Adjustment Clause in Telephone Rate Schedule 
(1975) 66 NJ 476. 8 PUR4th 36. 333 A2d 4. 

Indeed, since Hope [EN11 and pursuant to the legal standards we have enunciated, 
[m2) this board is duty bound to provide necessary funds to a utility on an 
emergent basis, subject to refund in the event of a financial and service crisis. 
We have defined emergency in rather stringent terms to protect the consumer. There 
has to be a showing that but for an immediate infusion of ratepayer funds petitioner 
would not be able to continue to provide safe, adequate, and proper service or 
reasonably access the market for needed construction or expense. This may take the 
form of a coverage crisis, an inability to access the financial markets for needed 
construction, and/or a cashflow crisis. Mere attrition in earnings is not sufficient 
unless it impacts financing, construction, or service. It is our inescapable 
conclusion, after review of this record, that JCP&L is in an emergent financial 
crisis impacting its ability to serve customers this day and in the months to come 
and that a rate increase of $60 million in base rates is absolutely necessary for 
continued service. Without such relief petitioner and its customers will surely 
suffer irreparable harm unprecedented in electric utility regulatory experience. 

a 
With respect to the current motion for interim relief, the board has given 
substantial weight to staff's testimony on the financial condition of the company. 

The board finds that: 

1. Jersey Central Power and Light Company will exhaust its short debt limit under 
the RCA before the end of May. 

2, Under current rates, JCP&L does not have sufficient coverages to sell long-term 
debt - 
3. GPU, in its present financial condition, cannot sell common equity at a 
reasonable price. 

4. Under current rates, JCP&L does not have sufficient coverages to sell preferred 
stock. 

5. Overall, under existing rates, JCP&L will not be able to finance construction 
required to insure safe, adequate, and proper service. 

Based on these observations, we conclude that JCP&L is eligible for interim relief. 

Since the accident at Three Mile Island on March 28, 1979, the board has committed 
significant resources to protecting the long-run interest of the ratepayers in 
JCP&L'S service territory. Most recently, the board has appealed directly to the 
Federal Energy Regulatory Commission for relief from the burdensome split-savings 
formula utilized in the pricing of PJM interchange sales. This formula has resulted 
in the imposition of 30 to 4 0  per cent markups on cost for purchased power. These 
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costs are ultimately placed on JCP&L's ratepayers. 

In addition, the board has drawn up an action agenda for soliciting federal 
assistance. Most importantly, it is the board's position that the costs of TMI-2 
should be spread over a much broader base than just New Jersey and Pennsylvania 
ratepayers. The Kemeny and Rogovin investigations clearly establish that the cause 
of the accident at TMI was not solely limited to operator error but, in fact, was in 
part related to the structure of nuclear regulation in general. 

purchase power agreements that would reduce the costs ultimately imposed on 
ratepayers. To date, the savings from these purchased power agreements have 
amounted to $26 million. 

The board in Docket No. 795-427 (Phase I) directed JCPG to seek out all possible 

Further, the board is vigorously directing JCP&L to successfully negotiate a 
contract for low cost power from Ontario Hydro. The board will personally intercede 
on behalf of JCP&L ratepayers in these negotiations. 

Finally, the board is conducting two major investigations related to the TMI 
accident. First, the board has initiated its inquiry into the question of JCP&L's 
potential fault in the accident. It is our intention to fully explore the underlying 
causes of the accident and the role played by the respective companies. Second, the 
board has commissioned the strategic options study which will determine what is the 
least cost option of supplying safe, adequate, and reliable service to JCP&L 
ratepayers. 

Since the accident, the board has taken action on numerous petitions relating 
principally to adjustments in the LEAC and the financing requirements of the 
company. Our objective in each of these cases has been a simple one: minimize the 
cost to ratepayers and keep JCP&L viable. Under present conditions, alternatives to 
JCP&L would prove extremely costly and potentially disruptive to reliable service. 

It should be noted that of the some $234 million granted in rate relief since June, 
1979, only 34 per cent are directly related to the TMI accident. The remaining two- 
thirds of the increases are directly related to forces (principally OPEC oil 
increases) which are outside the control of this board, JCP&L, and ratepayers. 
Unfortunately, all of us are subject to the whims of the powerful OPEC cartel. This 
board will do all it can to break this dependence. 

The record in this and other proceedings has clearly indicated the serious 
financial condition of the company. The tremendous cash requirements imposed upon 
the company by the need to purchase substantial replacement power occasioned by the 
outages of "MI-1, TMI-2, and Oyster Creek have placed the company in a precarious 
financial position. In our order of April 1, 1980, in Docket No. 795-427, we noted 
that Jersey Central had limited access to funds with which to maintain safe, 
adequate, and proper service as required by NJSA 48:2-23. Since that time, the 
company's ability to obtain credit and access capital markets has further 
deteriorated. Most recently, the banks involved in the revolving credit agreement 
(RCA) have declined to increase the company's $139 million loan limit and have 
further refused to extend credit beyond the $110 million now outstanding unless the 
company agrees to pledge its accounts receivable as security for additional 
borrowings. 

Furthermore, the company has also requested the board's approval to realize 
approximately $5 million from the sale of its interest in the 625-mw Seward 
generating station now under construction. It is apparent that unless the board 
approves these requests or provides some other form of relief, the company may be 
unable to maintain the present level of safe, adequate, and proper service. 

Level of Interim Relief 

131 In approaching the question of the appropriate level of interim, the board has 
again used the objective of minimizing the cost to ratepayers and keeping JCP&L 
viable. It is our conviction that the cost to ratepayers can be minimized by 
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providing the company a vehicle to begin the process of reducing the costly short- 
term debt outstanding. Given current prime rates, these marginal rates are 
estimated to be in excess of 20 per cent. Secondly, the board is convinced that the 
company's ability to consummate the Ontario Hydro purchase can be positively 
impacted and can ultimately reduce the cost to Jersey Central ratepayers. 
believe that any relief be sufficient to guarantee continued reliable service. 

the board is convinced that the public interest will be served by granting an 
increase in base rates of $60 million. We disagree with staff on the issue of the 
$15 million attributable to acceleration of old deferred energy balances. We are 
convinced that by allowing the $15 million in terms of earnings available, the board 
will maximize the benefits to ratepayers from the increase. 

in additional base revenues is the appropriate level of interim relief. 

We also 

The board has reviewed staff testimony and the company's case. Based on the review, 

Let us now turn to the specific evidence that led us to conclude that $60 million 

1. We accept the staff position on the relevant test year; i.e., March 31, 1980. 

2. We adopt, as a reasonable estimate, a 13.75 rate of return on equity, 

3. We adopt the capital structure without short-term debt included, and the 
respective costs of capital shown on Attachment B [omitted herein]. 

4.  We accept the staff's rate base recommendation except that we recognize an 
additional $75,238,000 of construction work in progress. Therefore, for rate-making 
purposes, we will use a net investment rate base of $1,222,631,000 for the purposes 
of testing, on an interim base, the reasonableness of the level of relief. 

5. The resulting rate of return (10.12 per cent) applied to a net investment rate 
base of $1,222,631,000 yields an operating income of $123,730,000 less $94,935,000 
of pro forma operating income that results in a deficiency in operating income of 
$28,795,000 when multiplied by the tax factor (2.1086) results in additional revenue 
requirements of $60,717,000 (say $60 million). 

Based on the above analysis, we are satisfied that an interim increase of $60 
million in base revenues i-s required. 

111. Docket No. 795-508A (Pledge of Accounts Receivable) 

The board has heard extensive testimony by the petitioner as well as 
representatives of the agent banks on the necessity of JCP&L pledging its accounts 
receivable for the $60 million in draw-downs under the RCA. It is clear from that 
testimony that the banks are very concerned with the ongoing risk associated with 
the regulatory environment in New Jersey, Pennsylvania, and the Nuclear Regulatory 
Commission in Washington. Given these uncertainties, the banks argue that the 
pledge is required to justify their increased exposure of $60 million. 

It is our opinion that, at the time of the filing of the petition for pledging the 
accounts receivable, the banks had a reasonably sound argument for requesting such a 
pledge. However, based on the evidence developed in these hearings, the board now 
believes that the major concerns of the banks have been met. In particular, we note 
that the banks identified the following factors as support for the request to pledge 
the accounts receivable: 

1. Deterioration of JCP&L's earnings as a result of the board's decision to remove 
TMI-1 from base rates. 

The board is convinced that the decision to remove TMI-1 from base rates was 
justified and totally consistent with its sharing concept enunciated in Docket NO. 
795-427. 
banks' concern for JCP&L earning capacity and ultimately coverages. It is clear 
from our analysis that the interim order should allow JCP&L to sell long-term debt 
and thereby reduce the financing costs of the firm. 

The present interim rate relief granted above should totally remove the 
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It is clear that the company is well along in receiving NRC approval for the 
necessary repairs of this unit. We have been advised that written approval is 
imminent. 
removed in the near future. 

Therefore, this concern has been substantially removed and may be totally 

3 .  Question of nonearning assets; i.e., TMI-1, TMI-2, and Forked River. 

The board cannot control the availability of TMI-1 and TMI-2. However, the board 
has actively interceded on behalf of Jersey Central ratepayers with the NRC. 
Specifically, the board has repeatedly pointed out to the NRC the financial burdens 
imposed on Jersey Central ratepayers by the continued unavailability of TMI-1. The 
board has urged the NRC, subject to all relevant safety and healt irecautions, to 
return TMI-1 to service. The issue of Forked River will be addressed by the board 
in the main case. 

4. Concern with the regulatory environment in Pennsylvania. 

The board takes note that the Pennsylvania commission has recently awarded Met- 
Ed/Penelec substantial revenue relief, in fact, in excess of what the companies 
requested. Further, the Pennsylvania commission has also ruled that the Met-Ed 
franchise should not be revoked. Clearly, these are extremely positive developments 
in Pennsylvania. 

has been substantially eroded. Therefore, we are confident that the need for the 
pledge no longer exists. 

Overall, we believe that the foundation for the pledge of the accounts receivable 

However, it is important to note well that the board continues to share everyone's 
concern for the expeditious return to service of the Oyster Creek unit. Adverse 
developments, remote as they may be, still require board recognition. Therefore, if 
Oyster Creek suffers a substantial setback in its return date, the board will review 
the merits of reinstating the request for the pledge of accounts receivable. In 
addition, the board will expeditiously address the impact of such development on the 
company's deferred energy balances and possible resolution vis-a-vis a LEAC 
proceeding. We, therefore, conclude that it is in the public interest to deny the 
petition for the pledge of accounts receivable without prejudice. 

IV. Docket No. 803-172 (Transfer of Seward 7 )  

The petitioner requested authorization to sell its interest in Seward 7 for some $5 
million. The proceeds of the sale were to be used to shore up an emergency demand 
for cash. It is recognized by all parties that the foundation for the sale was the 
pressing need for cash. However, all parties also agree that were the cash position 
improved, the need to sell Seward 7 would be eliminated. Based on the testimony of 
Mr. Baldassari, we are convinced that the prospective $10 million reduction in the 
PJM interchange bill in and of itself is sufficient to abrogate the need for the 
sale. But, more importantly, the recommended interim relief surely removes the 
necessity for selling this potentially economic coal-fired generating capacity. 
Therefore, the board denies JCP&L's petition to sell its interest in Seward 7 
without prejudice. 

Rate Design 

The petitioner initially proposed that all of the interim increase be allocated to 
general service customers. Subsequently, petitioner witness Carter developed some 
alternative approaches to recover any interim increase. After evaluating that 
testimony and considering fundamental equities, we have concluded that the interim 
increase should be allocated in the following manner: 
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Rate Group Allocated Increase Overall Per Cent Increase 

Residential ...................... $7 ,369 ,568  
General Service .................. 50 ,934 ,530  
Lighting .......................... 1 , 6 9 5 , 9 0 2  

1.89 
1 1 . 0 5  
13.83 

Total Retail .................... $60,000,000 6 . 9 5  

The residential increase will be effectuated through a $1 per month increase in the 
customer charge. This will produce some $ 7 . 6  million of the $60 million in interim 
relief. 
lighting customers. 
equities have been appropriately addressed. 

The board recognizes that the rate design we hereby adopt is provisional in nature 
subject to modification in the main proceedings, just as the amount of rate relief 
provided is provisional, and subject to refund. Re Intrastate Industrial Sand Rates 
(Central R. Co. of New Jersey) ( 1974) 66 NJ 12. 327 A2d 427.  Considering the present 
record and cognizant that the parties will address appropriate rate design factors 
in the main proceedings, such as a detailed identification and allocation of 
appropriate costs to demand and energy, the board concludes that its allocation 
above, is reasonable on an interim basis. 

The remaining $53 million will be recovered from the general service and 
On balance, we feel assured that the relevant competing 

The latest cost-of-service study in the Jersey Central proceedings Docket No. 7610- 
1021 supports this level of increase on a cost-of-service basis. We recognize this 
allocation is provisional and subject to possible modification through updated cost- 
of-service and other relevant rate design testimony in the main proceedings. We 
emphasize that the impact of the above approach is to increase residential bills by 
1 . 9  per cent. 

The remainder of the provisional rate increase (approximately $52.4 million) will 
be allocated to GS customers on a provisional across-the-board basis between energy 
and demand charges. Again, we recognize that additional testimony will be required- 
-e.g., comparing cost factors related to peak usage or demand and comparing unitized 
rates of return--before this rate design may be embodied in a final order. The 
effect of this allocation will be to increase GS rates by approximately 11 per cent. 

We have therefore cushioned the impact of this increase to the residential customer 
to the extent that we believe is legally permissible. To go further would fly in 
the face of NJSA 48:3-1  and 4 which prohibits undue preferences in rate making or 
discrimination in rates between classes. 
within the substantial discretion that this board is permitted to design rates since 
they are reasonably related to proper purposes such as consistency of treatment, 
cost of service, and conservation. (Re Essex County Welfare Bd. 126 NJ Super 4 1 7 . )  

Special credits were found reasonable to induce all-electric consumption. 

We believe that the above rate design is 

Rossi v 
Garton (1965) 88 NJ Super 233. 60 PUR3d 210.  211 A2d 806.  Special concessions to 
builders for all-electric service were found not to be discriminatory. Watkins v 
Atlantic Citv Electric Co- (1967) 67 PUR3d 483 .  We do not read the posthearing 
memorandum of the public advocate nor the precedents cited therein, including Re St. 
Paul Chamber of Commerce (251  NW2d 3 5 0 ) .  as legally requiring another position. 
Indeed, in that matter the Minnesota supreme court found an allocation rates placing 
a substantial portion of the increase on the commercial and industrial customer to 
be reasonably related to proper rate-making considerations, such as cost of service 
and the customer's ability to pay. 

The details of the tariff design are specified in Exh A [omitted herein], are 
substantially accurate subject to technical review by the parties. 
that our regulation, NJAC 1 4 : l - 6 . 1 6 ,  provides for a review period after board order, 
before rates are implemented. But due to the compelling emergent nature of this 
matter, we waive the technical requirements of our regulation. We stand ready, 

We recognize 
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however, on motion to the board or in the context of the main proceeding to revise 
any details of petitioner's tariffs which do not comport with this order. 

[4]  It is therefore crystal clear to us that unless responsible action is taken by 
utility management, the financial community, this board, and the appropriate federal 
agencies, this utility cannot remain viable and provide service to its customers. 
If the financial community or specific creditors perceive that management is not 
acting responsibly, by not really perceiving the nature of the financial crisis at 
hand, insolvency may result. It is in this context that we view management's recent 
step of awarding substantial raises to its officers as most unfortunate. It is not 
only the amount of the funds involved, at a time when regular employees are being 
laid off, that is at issue. Objective consequences and risks flow from management's 
action. The cash flow from lenders and customers--the life's blood of the utility-- 
could be impaired by their perceptions of that action. 

In addition, the board is proceeding at the federal level to obtain relief from the 
onerous split-savings method at the Federal Energy Regulatory Commission. Any 
relief depends upon a sympathetic response by the utilities, public utility 
commissions, and rate counsels that comprise the PJM power grid. Any unfounded 
perception that relief is not urgently needed must be quickly rectified. 

Under normal circumstances we would have no difficulty with the rationale that key 
management should be rewarded and motivated. 
to intrude ourselves into matters which have been usually considered management's 
prerogative. But management actions including salaries are subject to scrutiny. 
[m3] 
this company to its knees, this board must act pursuant to a general authority to 
secure safe, adequate, and proper service to New Jersey residents. [FN~] 

Nor would we attempt as a general rule 

Where management actions impact on this actions of others which could bring 

We find this management action to be unreasonable and conclude under present 
circumstances that to merely disallow such increase for rate-making purposes [FITS] 
would be an insufficient remedy. There is authority under circumstances of financial 
jeopardy to prohibit dividends, service fees, and the like where such actions could 
deteriorate utility property or impair service to the public, 
therefore direct and order that the recent increases to the officers of JCP&L be 
rescinded forthwith. 

[F'N6] We will 

FN1 Federal Power Coromission v Hope Nat. Gas Co. 11944) 320 US 591, 51 PUR NS 193, 
88 L Ed 333. 64 S Ct 281. 

FN2 Re Jersey Central Power & Light Co. Docket No. 743-184, May 28, 1974; Re 
Elizabethtown Water Co. Docket No. 727-606, Sept. 1, 1972; Re Public Service 
Electric & Gas Co. Docket No. 726-562, May 31, 1972; and Re Public Service Electric 
& Gas Co. Docket No. 703-105, Oct. 29, 1970. 

FN3 Communitv Utilities COD- v Metrowlitan Dade County Water & Sewer Bd. (Fla 
Cir Ct 1966) 64 Pm3d 210: New England Teleph. & Teleg. Co. v Rhode Island 
Utilities Commission (1976) 116 RI 356. 15 PUR4th 249. 358 A2d 1. 16. 

FN4 Mew Jersev Statutes Annotated 48:Z-23. 

FN5 Re K-L-M- Teleph- Co. (Mo 1956) 13 PUR3d 112. 

E"6 Elvria TeleDh. Co. v Ohio pub. Utilities Commission (1953) 158 Ohio St 441, 98 
PUR NS 246, 110 Ne2d 59. citing O h i o  Central TeleDh. Corn. v Ohio Pub. Utilities 
Commission (1934) 127 Ohio St 556,  2 PUR NS 465, 189 NE 6 5 0 .  

END OF DOCUMENT 
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LEXSEE 1977 MO, PSC LEXIS 32 

In the matter of the application of St Joseph Light & Power Company for an emergency 
electric rate increase. 

Case No. ER-77-93 

PUBLIC SERVICE COMMISSION OF THE STATE OF MISSOURI 

1977 Mo. PSC LEXIS 32; 21 Mo. P.S.C. (N.S.) 356 

March 4,1977 

HEADNOTES: [*1] Electric 8 3. The burden of proof to show that the proposed interim rates are just and reasonable 
is upon the Company. 

Electric 6 12. The Commisson is empowered with broad discretion in deciding whether to grant interim rate relief to a 
utility. 

Electric 0 3. Section 393.120, RSMo 1969 requires the Company to furnish and provide such service instrumentalities 
and facilities as shall be safe and adequate and in all respects just and reasonable. 

APPEARANCES: James B. Cremhuw, Attorney at Law, 520 Francis Street, St. Joseph, Missouri 64502, and Charles 

Ronald E. Taylor, City Attorney, and Mike Howell, Attorney at Law, Room 306, City Hall, St. Joseph, Missouri 

Scott Ross, City Attorney, 118 East Third Street, Maryville, Missouri 64468, for City of Maryville, Missouri. 

Errol D. Taylor, Attorney at Law, 1208 Corby Building, St. Joseph, Missouri 64501, for Missouri Western State 

Arthur J. Doyle, General Counsel, and David L Smith, [*2] Attorney at Law, 1330 Baltimore Avenue, Kansas 

Kent M. Ragsdale, Assistant Public Counsel, and James M. Fischer, Assistant Public Counsel, Department of Con- 

Thomas A. Hughes, Assistant General Counsel, and James S. Haines, Jr.. Counsel, Missouri Public Service Com- 

S. Wilcox, Attorney at Law, 804 Corby Building, St. Joseph, Missouri 64501, for St. Joseph Light & Power Company. 

64501, for City of St. Joseph, Missouri. a 
College. 

City, Missouri 64105, for Kansas City Power & Light Company. 

sumer Affairs, Regulation and Licensing, 91 1-A Leslie Boulevard, Jefferson City, Missouri 65101, for the Public. 

mission, P.O. Box 360, Jefferson City, Missouri 65101, for Staff of the Missouri Public Service Commission. 

PANEL: Mulvaney, Chm., Sprague, Jones, Fain, Pierce, CC. 

OPI": REPORT AND ORDER 

[**357] On November 16,1976, St. Joseph Light & Power Company filed with the Missouri Public Service 
Commission its application for emergency rate relief with revised tariff sheets attached thereto reflecting increased rates 
for electric service provided to customers in the Missouri service area of the Company. The revised tariff sheets con- 
tained rates designed to increase annual revenues by approxjmately $2,500,000 over the tariff sheets then on file and in 
effect as a result of the Commission's Report and Order in Case No. 18,626, effective September 30, 1976. The pro- 
posed revised tariff sheets provided [*3] for approximately a seven (7) percent increase over rates then on file and in 
effect Said revised tariff sheets are proposed to become effective, as stated in the application, under bond with provi- 
sion for refund should the return on common equity earned by Applicant exceed 135 percent during the time said rates 
are in effect, or if the rates reflected by said tariff sheets are later found inappropriate by the Commission. 

As a result of the enactment of Section 393.135, RSMo (Proposition No. I )  by the voters in the general election 
held November 2, 1976, the Applicant filed revised tariff sheets with the Commission on December 20,1976, effective 
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as of February 1,1977, removing construction work in progress from rate base. Said revised tariff sheets which became 
effective on February 1,1977, reduced electric rates by $1,378,200 fiom the rate effective when the application was 
filed. Therefore, the requested emergency electric rate increase was for $3,878,200 over the rates on file and in effect as 
of February 1,1977. 

On December 9, 1976, the Commission issued its Order suspending the revised electric tariff sheets filed November 
16,1976, for one hundred twenty (120) days [*4] beyond the requested effective date of December 16,1976, until 
April 15,1977, unless otherwise ordered by the Commission. Said Order also set dates for the filing of interventions, 
filing of prepared testimony by Applicant, Staff, and any intervenors, and notification of customers of the proposed in- 
crease in electric rates by publication. The aforesaid Order scheduled a local hearing in St. Joseph, Missouri, on Janu- 
ary 27,1977, and scheduled cross-examination to begin on February 7,1977, in the Commission's hearing room in Jef- 
ferson City, Missouri. All parties were also ordered to submit simultaneous briefs on or before February 22,1977. 

[**358] Applications for intervention were filed by the City of St. Joseph, the City of Maryville and Missouri 
Western State College, and, said interventions were allowed by the Commission. A late-filed application to intervene 
was filed by Kansas City Power & Light Company on February 3,1977. Said intervention by Kansas City Power & 
Light Company was allowed by the Commission from the bench on February 7,1977, over the objection of the Office 
of the Public Counsel. 

Cross-examination began on February 8,1977, and continued through [*5] February 1 1,1977. 

No party requested oral argument of this matter, and written waiver of reading of the transcript forms were not exe- 
cuted by the pades. Briefs were orighally scheduled to be filed simultaneously by all parties on February 22,1977; 
however, at the request of the Staff and the Applicant the simultaneous briefing date was rescheduled for on or before 
February 25,1977. 

Findings of Fact 

The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon 
the whole record, makes the following findings of fact: 

At the commencement of hearings, Company counsel set forth the issues which the Commission must consider in 
the instant case. He stated that without emergency rate relief in the amonut of 3.7 million dollars, Company would be 
forced to default on the Iatan project (which is a 630 megawatt generating station currently under construction as a joint 
venture of Company and Kansas City Power & Light Company) because no other alternatives for meeting its construc- 
tion commitments are available. He further stated that default on Iatan would jeopardize Company's ability to provide 
adequate service to its customers which, [*6] in turn, would compromise Company's status as an independent electric 
utility and possibly necessitate Company's merger with a large electrical system. In brief, the pivotal issue in this case 
is Company's need for the additional generating capacity which Iatan will provide and the secondary issue is how will 
Company. finance its participation in Iatan with or without the emergency rate relief requested in this case. 

Case No. 17,895, the Commission has shifted the burden of proof concerning Company's need for Iatan to the Staff of 
this Commission. The basis for Staffs case in this matter is an econometric analysis performed by Staff using Company 
load data for a twenty year period ending in 1975 in order to forecast what Company's load growth would be for the 
next ten plus years. Staff witness maintained that he analyzed Company's twenty-year load growth data by employing 
certain factors or variables and seeing how well changes in these variables over the twenty-year historical period ex- 
plained the annual changes in Company's load growth over the same period. [*7] 

The variables employed by Staff witness were changes in the price of electricity, changes in the number of heating 
and cooling degree days (to measure the effect of weather on the consumption of electricity), changes in the per capita 
income of Company's customers, changes in the number of [**359] customers served by Company and changes due to 
the "march of time." The last variable is, in fact, a "catch all" variable which attempts to capture all other influences on 
electrical consumption such as air conditioning saturation which were not captured by the preceding variables. Staff 
witness was able to calculate values as coefficients for each of his vm-ables (coefficients measuring, for example, a one 
percent change in per capita income resulted in an approximate eight-tenths of a percent increase in the consumption of 
electricity by Company's residential customers) and with these coefficients he was able to make a forecast of future 
electrical consumption. 

The Need for Iatan. It is Company's position that by granting Company a certificate €or the construction of Iatan in 
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Staff witness explained that at any given point in time, Company's customers would choose to consume varying 
amounts of electricity depending on the price charged for electricity and that these varying pricequantity relationships 
[*SI would, in fact, describe a demand function for that point in time. However, as other variables change such as per 
capita income, this demand function will shift in one direction or the other and given the price of electricity at each 
point in time, equilibrium consumption quantity of electricity can be determined for each of those points. He further 
stated as the demand function shifts over time that the equilibrium point on that function will trace a "time path" which 
in effect will be the annual quantity of electricity which Company's customers will consume. 

In order to make his load forecast, Staff witness was required to select future growth rates for his selected variables 
as the only information he had from his analysis was past growth rates. He testified that he went to the O.B.E.R.S. Se- 
ries E for his per capita income and population projections for Company's service temtory and as far as the former was 
concerned, took a series of projected levels of per capita income up to the year 2020 to arrive at an annual Company 
growth rate. Concerning the latter, O.B.E.R.S. is projecting a population decline for Company's service temtory, but 
Staff witness made a judgment that [*9] even with a declining population, the phenomenon of disaggregation in hous- 
ing (where elderly citizens no longer live with their children, etc.) will result in a one percent annual increase in the 
number of Company's customers. For the variable of "time", he simply calculated its past growth rate and extended it 
exponentially into the future and for the variable "price," he assumed a two percent annual increase in the real price of 
electricity, or in other words, he assumed that future prices for electricity would exceed the annual inflation rate by two 
percent. Finally, he assigned a zero growth rate for the heating and cooling degree variables on the basis that weather 
patterns do not follow a trend either up or down. In other words, one summer may be hotter than "normal" but the next 
summer may be cooler than "normal" and, as a result, it has a random impact on load growth. 

With these growth rates, Staff witness was able to calculate for each of Company's customer classes an annual 
growth rate in their individual consumption of electricity and by weighting each class by the proportion of electricity 
that class consumed in 1975, he was able to arrive at a system growth rate of [*IO] 1.55 percent per annum (see Staff 
Exhibit 4). The next step in his analysis was to determine Company's annual system peak as an electric utility must 
make its capacity construction decisions based upon the [**360] maximum amount of electricity its customers con- 
sume in any given hour during the year and how much Company estimates peak consumption will increase over time. 

He was able to make the transition from his projections for total annual kilowatt hour consumption to annual sys- 
tem peak by assuming a constant load factor of approximately 50 percent. Load factor measures the relationship be- 
tween total consumption in an electrical system and peak consumption. Customers in that system will demand varying 
amounts of electricity for each of the 8,760 hours in a year and probably no two hours will be alike. However, if the 
level of consumption for each of these 8,760 hours is averaged and assuming the result is an average of 50 megawatts of 
demand per hour, then average demand can be compared to peak demand. If, for instance, the maximum hourly de- 
mand turned out to be 100 megawatts, then the average demand of 50 megawatts can be compared to the peak demand 
of 100 megawatts and [* 1 11 the system load factor would be 50. 

By assuming a constant load factor of approximately 50, Staff witness was in a position to project Company's an- 
nual peak demand because of 1.55 percent growth in total kilowatt hour consumption would result (with a constant load 
factor) in a 1.55 percent growth in peak demand. With his projected growth rate in peak demand, Staff witness calcu- 
lated Company's peak demand for each year through 1988 based upon an annual average growth rate of 1.55 percent 
and an average annual growth rate of 3.0 percent. The reason for the latter series was the assumption that his forecast 
was 100 percent in error and that in fact Company's peak would grow at twice the rate his analysis indicated. The bal- 
ance of his analysis of the need for Iatan was based upon the 100 percent error forecast. 

Iatan is scheduled to come on line in 1980 thus providing Company with an additional 157 megawatts of capacity 
in that year. Staff witness' IO0 percent error forecast indicates that Company will need only 50 megawatts of additional 
capacity in that year in order to meet its peak and maintain a 15 percent reserve margin (a reserve margin is necessary 
because the possibility [*12] is always present that one or more of Company's generating units will not function when 
the system peaks and, because of that possibility, the power pools to which Company belongs require a 15 percent re- 
serve margin). In each succeeding year, the need for additional capacity increases as Company's peak grows up through 
the period of the forecast at the end of which the 100 percent error forecast shows a need for 132 additional megawatts. 

However, Staff witness' analysis was less concerned with Company's absolute need for additional capacity and ad- 
dressed itself instead to the benefits of postponing the completion of Iatan one or more years beyond 1980 compared to 
the costs on a postponement of present value basis. Simply stated, the theory of present value maintains that a dollar 
received this year is more valuable than a dollar received next year because the dollar received this year can be invested 

0 

a 

I 
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and earn a return so that next year the dollar will be worth the original 100 cents plus the return which in turn depends 0 
on the rate of return (5,6,7 percent, etc.). Conversely, a dollar spent this year is more costly than a dollar spent next 
year because the dollar spent this [*13] year will be unavailable for investment at a given rate of return. Whenever an 
investment project such as Iatan involves a series of expenditures over a period of time [**361] which will produce a 
series of benefits also occumng over a period of time, the theory of present value suggests that the costs and the benefits 
should be compared year by year and discounted back to the present. In other words, the costs are discounted back to 
present value and the benefits are also discounted back to present value and if the present value of the benefits is greater 
than the present value of the costs, then the project should be undertaken. If the results are the opposite, then the project 
should be abandoned or the timing of the stream of costs and the stream of benefits should be revised until benefits are 
greater than costs, or in other words, the project should be advanced or postponed. 

Staff witness proceeded to look at the streams of costs and benefits for Company which would result from bringing 
Iatan on line in 1980 compared to similar streams which would result from postponing Iatan one or more years. Given 
his load forecast, the costs of bringing Iatan on Iine in 1980 are [*14] the fixed charges associated with the unused ca- 
pacity in that year. 

His analysis indicated that Company would have 107 megawatts of unused capacity and a fixed charge rate of 19.6 
resulting in a cost of 11.2 million dollars. The benefits he calculated by assuming Company would use all of its entitled 
Iatan capacity (157 megawatts) and back down 107 megawatts of Company's other generating units, which should have 
higher fuel costs than Iatan and would result in a fuel savings to Company. 

Given an average capacity factor for those other units of .30 (capacity factor measures how much electicity a unit 
actually generates compared to what it could have generated had it operated at full capacity throughout the year) and an 
average fuel cost differential in 1980 between Iatan and the other units of $23.90 per megawatt hour, he arrived at a fuel 
savings of $6.7 million to offset the costs of $1 1.2 million for a net cost of $4.5 million. This process was repeated for 
every year in the forecast and the resulting streams of costs and benefits were discounted back to present value. The 
collective present value calculations show a negative figure (costs outweighing benefits) until 1983 when [*15] the 
present value of the project becomes positive. finally, Staff witness reasoned that postponement in a period of inflation 
could add to the cost of the project which, in effect, would be a cost of postponement and a benefit for remaining on 
schedule. Assuming an 8 percent inflation rate, the present value of the pmject becomes positive in 1981. 

It should be pointed out that postponement of Iatan would result in the construction costs of the project being 
spread over a greater number of years and this, in turn, would lessen Company's annual financing needs for each year 
the project is under construction. Simply put, postponement of Iatan would lessen Company's need for emergency rate 
relief. 

It was Company's position that it would need its full entitlement to Iatan's capacity in 1980. In support of its posi- 
tion, Company proceeded along two lines. One was to employ an expert witness to question the soundness of the eco- 
nomic theory upon which Staff witness based his analysis, to question the soundness of the statistical theory upon which 
Staff witness based his analysis, and to question the computational accuracy of that analysis. The other line was to pre- 
sent Company's own [*I61 load forecast and the method used to develop it as well as Company's cost benefit analysis 
of a delay in the completion of Iatan. 

[**362] Company's expert witness began by pointing out that Staffs Ioad forecast was based upon a year by year 
estimation of the equilibrium quantity of electricity Company's customers would demand, which according to Staff 
would be determined by changes in the variables used by Staff such as per capita income, etc. This, he said, would in- 
deed provide an estimate of the shift in Company's demand function over time but would not provide an estimation of 
the equilibrium point because, in economic theory, this would be determined by the intersection of the demand function 
with the supply function. He further pointed out that Staff included no variable which would capture the influences 
which determine the shape of and the movement over time of the supply function or curve. In other words, without a 
supply curve, there can be no intersection with the demand curve and, hence, no equilibrium quantity. 

Several factors which he suggested would be necessary in estimating a supply curve would be the changing cost of 
fuel, the changing cost of capital, and [*17] the impact of technology. He added that, during the period when these 
costs were stable or decreasing, their omission from Staffs analysis would not unduly bias the results but that declining 
cost are no longer characteristic of electric utilities and the supply curve is probably shifting up and to the left. (The 
Commission would like to observe that if this is indeed occumng under expert witness' assumption. the result would be 
a lesser load growth, or even a negative load growth, all else being equal). 
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Staff witness on surrebuttal agreed that these observations would be valid in a competitive environment but in this 
case the object of analysis is a monopolist and that monopolists tend to select the quantity of output corresponding to 
the point where its marginal cost curve (the cost of one additional unit of output) intersects with the marginal revenue 
curve (the additional revenue from one more unit of output). Since this point is below a corresponding point on the de- 
mand curve associated with the level of output, the monopolist is in effect charging "all the traffic will bear" (or all this 
Commission will permit it to charge). In other words, the monoplist's price will [*18] be higher on the demand curve 
than a competitive fm's price because competition will force the price down over the long run toward a point where the 
marginal cost of production will exceed the marginal revenues, but where avarage costs equal average revenues. In 
effect, Staff witness was saying that he began with a series of historical equilibrium points and what variables deter- 
mined those points in the past. Increases in some of those variables tend to increase consumption, others decrease con- 
sumption and by selecting certain growth rates for those variables, he can determine in what direction and how far they 
will push that equilibrium point over time. 

Company's expert witness maintained that statistical theory is skeptical of any econometric model which contains a 
simultaneous equation bias which means that where two variables are interrelated to the point where one determines the 
other and vice versa, the values derived for those variables are statistically invalid. An example would be price and 
quantity where price determines the quantity consumed and the quantity consumed is determined by the price charged. 
Staff witness on surrebuttal argued that in the real world, particularly [*19] when a regulated utility is involved, the 
simultaneous equation basis is not a problem because a lag exists between a price change [**363] and the response to 
that change, between a change in the quantity demanded and the price response to the new level of demand. 

Company's expert witness suggested that Staff should have used one plus the projected growth rate and multiplied 
the results rather than use just the growth rate and adding the results, and that Staff should have eliminated all variables 
that were not significant up to 95 percent confidence level. Staff witness argued that his method more reflected the real 
world and that in simulating the real world it is not always possible to achieve results at the 95 percent confidence level 
even though all of his variables met the 90 percent confidence level test. finally, Company expert witness pointed out 
that had Staff used O.B.E.R.S. Series C rather than Series E and selected just the income levels for the period of the 
load forecast, Staff would have arrived at a higher growth rate for per capita income. Staff witness argued that Series E 
is a more current projection than Series C and that by confining his estimate of income [*20] growth to just the forecast 
period, he would have had fewer data points to project from which would increase the probability of bias in the esti- 
mate. 

Another Company witness presented Company's own load forecast for the period 1977 through 1986 (see Company 
Exhibit 14). Excluding losses, his forecast shows a 7.3 percent increase in 1977 over 1976, a 6.7 percent increase in 
1978 over 1977 with a steadily declining growth rate from there on, until the last year of the forecast (1986) indicated a 
5 percent increase over 1985. The components of the forecast are broken down into the categories of residential non- 
heating consumption projected to grow at an annual rate of 5 percent, residential heating consumption projected to grow 
initially at 9.8 percent, but with a declining annual rate until it dips to 5.9 percent of 1986 over 1985 (the average com- 
pound growth rate for this category would be approximately 7.5 percent), commercial consumption projected to grow at 
5 percent and the same growth rate was applied to industrial sales. 

16). From 1967 through 1976, residential nonheating [*21 J grew at an average annual rate of 6 percent, residential 
heating at an average annual rate of 24.5 percent, commercial and industrial an at average annual rate of 5.5 percent. 
Company's projection is in essence an extension of past growth rates into the future with a slight downward modifica- 
tion. Even though compound rate of growth has been decelerating over the past few years (see Staff Exhibit 7), in the 
judgment of Company witness, Company would be able to sustain his projected growth rates for several seasons- 

He affirmed that overall growth in kilowatt hour sales would increase essentially at his projected rates because the 
MoKan Regional Council estimates that the population decline in Company's trade temtory has been reversed (this es- 
timate was based upon a study of water meters in Company's territory), that the declining availability of natural gas will 
increase the number of all electric dwelling units and cause industry to at least heat with electricity if not to meet its 
industrial process needs with electricity (he testified that several industries have already made this transition), that St. 
Joseph has embarked upon a major program to attract industry (Company has [*22] already had inquiries from a large 
industrial customer interested in locating in St. Joseph), and this has resulted in the number of jobs in St. [**364] Jo- 
seph increasing by 1500 since 1967 in spite of the loss of two major packing plants during the same period. 

The basis for Company's projections, Company witness explained, was primarily historical (see Company Exhibit 
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Company witness explained how he arrived at his projection of peak load growth which he shows growing by 8.3 
pacent in 1977 over 1976 and thereafter at a compound growth rate of 5.5 percent per annum. Basically, he, like Staff 
witness, assumed a constant load factor and further assumed a constant allocation f a r  among the categories of sum- 
mer load (June through September), winter load (December through March) and shoulder (the remaining months) (see 
company Exhibit 15). With his projections for overall load growth, Company witness was able, using his allocation 
factors, to break out that portion of the load attributable to the summer months and with his constant summer load factor 
of approximately 53 percent, he was in a position to calculate a summer peak corresponding to his overall load growth 
for each year. 

Company's next witness presented testimony concerning the costs and benefits of delaying Iatan one or more [*23] 
years based upon both Company's load forecast and Staffs load forecast. It should be pointed out that Company witness 
made his calculations on Staff% load forecast before the hearings in this matter. During hearings, a major calculation 
error was discovered in Staffs Exhibit 4 where the 1980 summer peak was shown as 288 megawatts when the correct 
figure should have been approximately 258 meagwatts. Therefore, the numbers he derived, based upon Staffs load 
forecast, are substantially biased in Company's favor. 

analysis of how much baseload capacity Company would need in 1980. Baseload generators have high installation 
costs but they bum cheaper fuel more efficiently than peaking units which have a relatively low installation cost. 
Baseload units are designed to operate at high levels of output for long periods of time compared to peakers which are 
designed to operate between 10 and 20 percent of a year and, hence, the former is needed to meet a system's baseload 
which is the constant load on the system day by day and season by season. 

Company witness used a formula [*24] (see Company Exhibit 25) for determining system baseload need which is 
designed to quantify the tradeoffs between the high installation costs and low fuel costs of a baseload unit compared to 
the low installation costs and high fuel costs of peakers in terms of what percentage of the load should be served by 
baseload units and what percent by peaking capacity. The formula states that if the capacity Cost of a peaker, times a 
fixed charge rate is subtracted from the capacity cost of a baseload unit, times the same fixed charge rate, the result will 
be equal to the fuel cost of a baseload unit subtracted from the fuel cost of a peaker, times the number of hours per year 
Company's load should be met by peakers. Making certain assumptions concerning the comparative heat rates, capacity 
and fuel costs of baseload units versus peakers and using a constant fixed charge rate, Company witness was able to 
determine that Company should use peakers 17.8 percent of the year and using his load duration curve, the amount of 
baseload determined equaled 60 percent of system peak. 

3 15 [*25] megawatts and decided that [**365] baseload requirements would be 60 percent of 3 15 megawatts or 188 
megawatts. Since Company will already have 110 megawatts of baseload capacity in 1980, only 77 megawatts of Iatan 
will be needed and his analysis proceeded on the assumption that Company would use 77 megawatts of Latan's capacity 
and it would sell the unused 80 megawatts. Hence the fixed and operating costs of Iatan in 1980, he calculated, would 
be approximately $22 million but the sale of the excess capacity would bring in approximately $8 million for a net cost 
of $14 million. However, he reasoned that if Iatan were delayed a year, even though Company would avoid the fixed 
and operating costs of Iatan for one year, it would have to go out and buy the 77 megawatts he used in his analysis and 
it would gain no revenue from the sale of the 80 megawatt balance of Company's entitlement to Iatan. He calculated the 
cost of purchased power for 1980 to be approximately $14 million and added to that number the cost of delay. Taking 
Kansas City Power & Light's additional doilar costs for delaying the plant one year, he applied a fixed charge rate to 
that to see per year what the additional [*26] costs would add to the annual costs of Iatan over its useful life and then 
discounted these back to 1980 present value to arrive at a total cost of delay of approximately $10 million. He, there- 
fore, concluded that the cost to Company's ratepayers due to a one year delay would be approximately $10 million. 

Comparing Staffs load forecast and cost-benefit analysis of Iatan with Company's forecast and cost-benefit analy- 
sis, the Commission finds that the former provides a more reasonable basis for making major multi-million dollar long- 
range decisions. Further, the Commission finds that the theoretical objections to Staffs approach made by Company's 
expert witness are unfounded for the reasons brought out by Staff witness on surrebuttal which were discussed above. 
His computational objections may well be valid but the result of making his suggested modifications would only bring 
Staffs forecast up to its lo0 percent error forecast of 3 percent average annual growth and the Commission is willing to 
proceed on the basis of Staffs 100 percent error forecast. 

However, before Company witness could make his cost-benefit analysis, it was necessary for him to make an 

For his analysis of the cost-benefit analysis of postponing Iatan one year, he used Company's 1980 peak estimate of 
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The other major conceptual problem with Staffs forecast is the assumption of a constant load factor being main- 
tained over [*27] the forecast period. However, an analysis of Company's Exhibits 15 and 16 indicate that no trend 
either up or down is discernible either in Company's annual load factor or its summer load factor. The two trends gener- 
ally observable with respect to Missouri electric utilities are an increased number of all electric customers which tends 
to improve system load factor and offest a tendency toward needle peaks which causes the load factor to decline. Nee- 
dle peaking occurs when customers, in an effort to conserve, decrease usage off peak, but make no similar effort to con- 
serve on peak. Hence, the assumption of a constant load factor made by Staff and Company witnesses alike is the most 
reasonable assumption that can be made at this time. 

The Commission finds many problems with both Company's load forecast and its cost-benefit analysis. Concern- 
ing the former, the first deficiency involves the initial year (1977) where Company is projecting a 7.3 percent growth in 
load and an 8.3 percent growth in peak over 1976 following a year when the load grew at 2.3 percent overall and the 
peak grew at less than 1 percent The Commission realizes that this projection is based upon a [**366] [*28] "nor- 
malization" of 1976 where Company tried to determine what its load and its peak would have been had the weather 
been "normal." However, it is impossible to determine at this time whether 1977 will be normal, above normal or below 
normal and a more reasonable projection consistent with the balance of Company's forecast would have been a 5 per- 
cent growth in both load and peak. This would have reduced "total sales" to 987,000 megawatt hours versus 1,009,800. 
Using Company's method of calculating peak, the 1977 peak would be approximately 254 megawatts. (Increasing 1976 
peak by a simple 5 percent would result in a peak of 252 megawatts.) 

Beginning with 1976, Company witness is projecting an annual compound growth rate of 5.3 percent for residential 
nonheating customers, compound growth rate of 8.2 percent for residential heating customers, and a 5 percent com- 
pound growth rate for commercial and industrial customers. An analysis of Company's Exhibits 14 and 16 yields some 
interesting results. They show that from 1967 through 1976 the average monthly kiIowatt hour consumption for Com- 
pany's residential non heating customers increased from 358 to 553 and Company projects that from [*29] 1976 
through 1986, that number will increase from 553 to 896. In essence, Company decided that per customer kilowatt hour 
consumption grew at a compound rate of 5 percent in the past and it will grow at a 5 percent compound rate in the fu- 
ture. This assumption completely disregards any suppression effects from the combination of real increases in the price 
of electricity, the saturation of appliances, or the general desire to conserve; this in a trade temtory where 22 precent of 
the population is retired and living on fixed incomes. 

A similar analysis of residential heating customers yields similar results. Whereas average monthly consumption 
grew at an historical rate of sixtenths of a percent, Company is projecting it will continue to grow at the same rate again 
disregarding the supression effects of real increases in the price of electricity which impacts particularly on allelectric 
customers. Further, Company witness indicated that a substantial portion of Company's new allelectric customers are 
apartment dwellers and if the mix of apartments versus single family homes changes over the forecast period in favor of 
the former, a reduction in the per customer consumption [*30] of electricity for this class will occur. Staff witness 
testified also that technological improvements in all electric installations are making them more energy efficient which 
is another factor pointing to decreasing per customer usage, Finally, Company is projecting an annual growth rate of 7.7 
percent in the number of allelectric customers in a trade temtory which population projections such as O.B.E.R.S. and 
those of Dr. Karsh show experiencing a declining population. 

and commercial categories based upon the unavailability of natural gas, some industrial inquiries to the Chamber of 
Commerce and Company's Exhibit No. 18, which shows Company's industrial load growth in excess of the national 
average for every year but 1976. However, Company witness indicated that problems of gas availability have already 
caused several major industries to convert to electricity for both heating and process uses. It may well be that the im- 
pact of dwindling supplies of gas for industry reached Company's trade territory prior to the rest of the nation causing 
industrial consumption [*31] of electricity to [**367] increase over and above the industrial growth normally attribut- 
able to general economic conditions. Also, Company's Exhibit 18 shows a steadily declining industrial growth rate -- 
from 9.6 percent in 1973 down to 4.6 percent in 1976. Finally, commercial growth tends to follow closely general 
population trends which, as indicated above, are not promising for Company's trade temtory. 

category, a one-half percent growth in number of customers and a 2 percent growth in per customer consumption for a 
combined growth rate of 2 112 percent; for the residential heating category, a 6 percent growth in number of customers 
minus 2 percent suppression due to price increases and improvements in technology for a combined growth rate of 4 
percent; for the commercial category based upon an optimistic population increase of one percent per annum, also a one 

Company witness also projects its trade territory will be able to sustain historic growth rates in both the industrial 

The Commission finds that more realistic growth projections would be as follows: For the residential nonheating 
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percent increase; and for the industrial category, Company's projection of 5 percent, even though this requires that the 
economy as a whole can sustain a 5 percent real growth rate, and if it does not, [*32] then conversion from gas or new 
industries moving into the area will make up the difference. The overall result of these growth rates would be a system 
growth rate of 3 percent similar to Staff's 100 percent error forecast. 

Company's final witness perfonned a cost-benefit analysis based upon a formula for determining Company's 
baseload needs. In 1980, Company would have to decide how much of its projected load it should meet with baseload 
capacity (existing plus Iatan) and its existing peaking capacity. Using the capacity cost of Iatan, the embedded cost of 
its existing capacity, a lower heat rate for its existing capacity, a higher fixed charge rate and a smaller differential be- 
tween the costs of coal and oil, then the numbers used by Company witness substantially increase the number of hours 
which Company should use its peaking facilities, but because of the current shape of its load duration curve, the result- 
ing reduction in percentage of peak to be met by baseload generation decreases negligibly. However, it should be 
pointed out that should Company's system exhibit a more pronounced needle peak by 1980, Company's assumption of 
60 percent would be unrealistic. 

h o c d i n g  [*33] to his cost-benefit analysis, the Commission finds that had he used a growth in system peak of 3 
percent, the 1980 peak would have been 270 megawatts and 60 percent of that would have been 162 megawatts and less 
existing baseload capacity of 110 megawatts, the need for Iatan would have been 52 megawatts or very close to Staff 
witness' 50 megawatts. Using Staffs fixed charge rate which may be low (assuming equity of 13.5 percent and only 33 
percent of capital structure, debt at 8.75 percent and 58 percent, preferred at 9 percent and 9 percent plus the tax effect, 
depreciation, property taxes and insurance at 2 percent, the total would be 20.6 percent), and using the fuel savings 
method of calculating the offset to cost by bringing Iatan on line in 1980 (Company indicated it would in fact use all of 
Iatan to meet its baseload and it is speculative as to what revenues Company would derive from selling the capacity and 
energy freed up by Iatan particularly its peaking capacity), Company witness' figures are reduced dramatically. Though 
the possibility will exist to sell Company's then unused existing capacity, the revenues as [**368] derived must be off- 
set due to any malfunctions [*34] of Iatan (quite likely where a new unit is concerned) which cause the capacity factor 
of Iatan to be less than planned. 

Further, when not only the costs of a one-year delay are discounted back to todays present value but also the annual 
construction savings due to spreading construction costs over one more year, the resulting present value is negative for 
1980 indicating that Company should postpone completion of Iatan for at least one year. 

However, Company is the junior partner in the Iatan joint venture and the senior partner, Kansas City Power & 
Light (KCPBrL) presented a cost-benefit analysis based upon its own forecast of a need for Iatan in 1980. Adding the 
fixed charge cost in 1980 and discounting both the cost and benefit streams back to today's present value also result in a 
negative number but very small indeed. Any slight change in any of the underlying assumptions would cause the num- 
ber to be positive and, therefore, the Commission finds that as far as KCP&L is concerned, no great savings result by 
bringing Iatan on line in 1981 over 1980. 

from employing [*35] postponement as a practical course of action. However, a recalculation of Staffs cost-benefit 

67 megawatts, the resulting negative number for todays present value of the project becomes negligible and, therefore, 
the Commission finds that Company will need between 90 and 100 megawatts to provide safe and adequate service to 
its customers. However, the Commission finds that Company must also reduce its permanent participation in Iatan to a 
maximum of 100 megawatts. This would reduce its overall construction budget for this project to 64 percent of the cur- 
rent estimated cost of construction of $84 million and relieve some of what appears to be an unbearable financial burden 
on Company. 

The Financing of latan. Reduction in Company's participation in Iatan is, however, a longer term solution to the 
problem which will not be accomplished overnight. Therefore, the Commission must address itseIf to the short term 
problem of Company's financing this year's construction budget. In its Report and Order, Case No. 18,502, concerning 
an emergency rate request by Missouri [*361 Public Service Company the Commission stated that "the mechanism of 
interim rate relief exists to fill a void in the regulatory process. It is recogized that the machinery of permanent rate 
relief does at times grind exceedingly slow and that the companies under the jurisdiction of the Commission may, from 
time to time, find themselves facing emergencies which require timely action by the Commission. However, the fact 
that time is of the essence in an interim case creates certain constraints which would otherwise not be present in normal 
proceeding. The Commission must accept at face value the evidence presented to it by the Company, because time does 

In other words, Company does not have the authority to postpone Iatan one or more years and is, hence, precluded 

I analysis using Company's fixed charge rate demonstrates that by reducing its participation in Iatan by between 57 and 
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not permit extensive verification of this evidence by the Commission and its Staff. Therefore, it is incumbent upon the 
Company to demonstrate conclusively that an emergency does exist. The Company must show that (1) it needs the ad- 
ditional funds immediately, (2) that the need cannot be [**369] postponed, and (3) that no other alternatives exist to 
meet the need but rate relief." 

The first and second criteria stated were the immediate need for additional funds which need could not be post- 
poned. Company Exhibit 23 presents Company's [*37] construction budget from 1976 through 1980 and indicated that 
the 1977 total will be $25.9 million of which $20.1 million will be spent on Iatan. The funding of this budget is the 
problem in the instant case. Company Exhibit 1 demonstrates that Company entered the year with a balance of $8 mil- 
lion short-term loans outstanding. Company originally proposed to borrow an additional $19.5 million worth of short- 
term funds (making a total of $27.5 million), and raise $27.5 million worth of long-term funds through the sale of a 
combination of common stock ($4.5 million), preferred stock ($3 million), and long-term debt ($20 million). With the 
long-term funds, Company planned to re& $23 million of its short-term debt (leaving a balance of $4.5 million) and 
invest the balance of $4.5 million in its construction program. This would be in addition to the $19.5 million raised 
during the year through short-term borrowings for total construction investment of $24 million. The additional $1.9 
million Company planned to derive from internally generated funds. 

funds. These [*38] include depreciation (which is a non-cash charge against income), retained earnings (earnings after 
taxes which are not paid out as dividends), and tax deferrals (income taxes Company does not acutally have to pay pri- 
marily because of the investment tax credit and accelerate depreciation). A Company witness testified that though the 
Company would have approximately $3.5 million available because of depreciation, earnings for the year are projected 
to be so low that they will not be able even to pay Company's annual dividend which will have to be paid out of other 
internally generated funds. In other words, instead of retained earnings being a source of funds, it will require one mil- 
lion dolIars from other internal sourcesjust to meet its dividend obligation. Company witness also testifed that almost 
all of its $25 million plus construction budget would be eligible for the investment tax credit (10 percent), net earnings 
will be so low by the end of the year, only about $1.2 million can be used this year and the rest will have to be carried 
forward. In brief, internally generated funds, instead of providing 40 percent of Company's construction budget, will 
provide only a net of [*39] approximately $3.7 million (depreciation of $3.5 million, deferred taxes of $1.2 million, 
minus $1 million for dividends). 

Other problems now confront Company in its effort to carry out its original financing program. These basically re- 
volve around the concept of coverage which is a mechanism to protect the existing bonds and preferred stock holders of 
Company. For instance, existing bondholders will not permit Company to sell additional bonds unless the net income 
of the Company before taxes (bondholders have a claim to Company's revenues prior to the taxing authority) is at least 
twice as great as Company's total interest payments to both the existing bondholders and the proposed bondholders. In 
effect, the bondholders are protecting themselves From a sharp decline in [**370] Company's earnings which might 
result in Company being unble to meet its interest payments. 

The same mechanism exists for preferred stockholders except they require Company's earnings after taxes (the 
government has a claim on Company's earnings prior to any stockholder's claim) to be at least one and one-half times as 
great as the amount of preferred dividends Company owes to its existing preferred [*40] holders as well as any addi- 
tional amounts which would be owed if Company sells additional shares of preferred stock. Company's Exhibit 8 is, in 
essence, a series of twelve-month budgets for each of the months of 1977. In other words, the figures shown for Sep 
tember, 1977 are for a whole year ending September 30, 1977. This exhibit shows the earnings available to pay bond 
interest for each of these moving twelve-month periods. It shows that coverage will be adequate (2.3 1) for the proposed 
sale of $10 million worth of 8.75 percent first mortgage bonds but by September, when Company would have been 
ready to go to market, coverage will have slipped to 1.87 which is inadequate to satisfy the two plus coverage require- 
ment for the sale of an additional $10 million first mortgage bonds. However, with rate relief in the amount requested 
by Company, coverage would be adequate. 

Company's Exhibit 12 presents similar information with respect to preferred stock coverages and shows that, with 
or without rate relief, preferred stock coverages will not be adequate at any time in 1977 to offer the proposed $3 mil- 
lion wortb of additional preferred stock. In summary, it is Company's contention [*41] that without rate relief, Com- 
pany will have adequate coverage to issue only $10 million of the proposed $20 million of long-term debt and without 
that additional $10 million, it will be unable to fund its construction budget, most of which is comprised of its share of 
the Iatan project. Finally, if Company cannot fund its share of Iatan, it will have to default on the project. 

Electric utilities generally derive approximately 40 percent of their constuction budgets from internally generated 
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The final criterion in the Missouri Public Service Company's Report and Order mentioned above was the unavail- 
ability of alternative sources of funds which would require emergency rate relief as the last resoh It is to the possibility 
of alternative sources of funds which the Commission must address itself. Company's late-filed Exhibit 32 gives more 
backup information as to how Company calculated its electric operating revenues and production expenses as shown on 
its Exhibit 7. By weighing the various rate levels in effect in 1976 and by weighing the rate levels which will be in ef- 
fect in 1977 and multiplying the result times Company's projected increase in kilowatt hour sales for 1977, a higher 
budgeted revenue results -- exceeding Company's projection by about $4OO,OOO. However, a much more detailed [ *42] 
analysis would be necessary to confirm this possibility and the Commission already harbors strong doubts about the 
validity of Company's load growth forecast for 1977. As a result, the possibility of increased kilowatt hour sales pro- 
viding an alternative source of funds is, at best, highly speculative. 

However, Exhibit 32 does show a dramatic reduction in income derived from interchange sales -- from approxi- 
mately $6OO,OOO in 1976 to $l00,OOO in 1977. The Commission realizes that the budgeting process is, by nature, con- 
servative, but finds that a reduction of this revenue source by one-third of the 1976 level would be both conservative 
and propex. This would provide Company with an additional $300,000 in earnings. 

[**3711 Further Company Exhibit 4 indicates a 1977 expenditure of $322,000 for load research. Because of the 
financial emergency which Company faces, the Commission finds that Company should cease all expenditures on load 
research until the matter can be addresed more fully in Company's permanent rate case later this year. In other words, 
any funding for this program will have to come from the rates authorized in Company's permanent increase. Presuma- 
bly no more [*43] than $22,000 has already been spent and all else being equal, eliminating this expenditure will in- 
crease budgeted earnings by $300,000. 

der of the year. A Company witness testified that Company's current line of short-term credit is $1 1.5 million. Com- 
pany came into this year with $8 million worth of short-term debt outstanding and by borrowing up to its short-term 
limit, it can raise approximately $3.5 million of additional short-term funds in 1977. Another Company witness testi- 
fied that coverages were adequate for Company to complete the first part of its proposed financing program, that being 
the sale of $4.5 million of additional common stock and $10 million of additional long-term bonds, making a total of 
$18 million. 

It is now necessary to determine how Company can finance its construction budget of $25.9 million for the remain- 

With the sale of additional preferred stock precluded because of inadequate coverage, some emergency rate relief 

The Commission finds that Company should be permitted to file tariffs designed to produce an additional 

will be necessary to permit Company to finance the remaining $7.9 million of its constntction budget. 

$1,260,000 with a provision for [*@I refund. The effect on Company's budget cannot be completely determined, but 
by using Company's allocation factors set out in Company's Exhibit 15, by assuming that new rates will be in effect on 
or about March 15,1977, and by observing that the residential heating load is approximately 10 percent of Company's 
total load, the additional revenues which Company will realize by the end of the year will be 77.4 percent of $1,86O,OOO 
($1,260,000 in rate relief and $600,000 from interchange income and spending no monies on load research combined) 
or approximately $1: ,440,000. 

monies available through internally generated funds. The potential tax liability on the $1,440,000 (at a tax rate of 48 
percent) would be $691 ,OOO which said amount will, in effect, increase the amount of funds provided by tax deferrals. 
The balance of $749,000 ($1,44O,OOO - $691,000) will reduce Company's budgeted negative retained earnings from a 
negative $l,O00,OOO to a negative $25 1 ,000. When depreciation of $3,539,00 is added to the above and deferrals are 
increased from the budgeted $1,200,000 [*45] to $1,891,000 ($1,200,000 + $691,000), the total amount of funds avail- 
able from internally generated sources would be $5,179,000. 

which has already been derived from long-term, short-term and common equity sales, the deficit is $2,721,000 which 
Company must raise through additional long-term debt. 

Company's Exhibit 8 indicates that, as of the end of September, 1977, earnings available for interest will be 
$7,572,000 and interest payments will be $4,058,000. If Company were to borrow an additional $2,721,000 in long- 
[**372] term debt at 8.75 percent, the additional interest would be $238,000, which added to the existing interst pay- 
ments of $4,058,000, would call for total interest payments of $4,296,000. With a coverage ratio of two, income avail- 
able for interest would have to be $8,592,000 which exceeds Company's budgeted figure of $7,572,000 by $1,020,000. 

Because Company will have unused tax deferrals, these revenues will be tax sheltered and will alter the amount of 

If these funds are applied against Company's total construction budget of $25,9OO,OOO along with the $18,000,000 
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The relevant question at this point is what portion of the total $1,860,000 derived above will Company have re- 
ceived by the end of Septebmer, 1977, and by again using Company's allocation factors and making the [*46] same 
assumptions mentioned above, it can be determined that Company will have received approximately 55 percent of the 
amount of $l,023,OOO which is sufficient for Company to maintain its coverages and, hence, to issue the additional debt. 
As a practical matter, Company would probably prefer to increase its initial 1977 debt sale in April or May by approxi- 
mately 2 1/2 to 3 million dollars as coverages will still be adequate at that time. 

In brief, the Commission finds that without emergency interim rate relief, pending resolution of its permanent rate 
filing, n l  in the amount of $1,26O,OOO, Company's financial integrity and credit worthiness will be impaired to the ex- 
tent that the capital necessary for the provision of safe and adequate service cannot be raised. However, the Commis- 
sion cannot ignore the extreme financial burden which full participation in the Iatan project places upon Company and 
its customers and, therefore, the interim relief which is hereinafter authorized is specifically conditioned upon the fol- 
lowing: 

n l  On December 8,1976. St. Joseph Light & Power Company submitted to the Commission revised tariffs 
reflecting increased rates for electric, gas, steam and transit services provided to customers in the Missouri ser- 
vice area of the Company. Proposed tariffs have a requested effective date of January 7,1977. The Company's 
proposed new rate schedules will produce additional annual electric revenue of $6,852,315. Pursuant to statu- 
tory authority the Commission on December 28,1976, suspended the Company's revised tariffs filed on Decem- 
ber 8,1976, for a period of one hundred twenty (120) days to May 7,1977. By order dated January 18,1977, 
the Commission further suspended the Company's December 28,1976, tariff filings for an additional period of 
six months until November 7,1977. 

[*471 
1. Any interim tariffs filed pursuant to the Report and Order shall be subject to refund if: 

(a) During the period in which these interim rates are in effect, Company's return on common equity exceeds 13.5 
percent; 

(b) Company has not submitted to this Commission documentary evidence that Company has entered into a binding 

(c) The interim rates hereinafter authorized are found to be unreasonable by the Commission in Company's perma- 

Conclusions 

The Missouri Public Service Commission has arrived at the following conclusions: 

1. That St. Joseph Light & Power Company is an "electrical corporation" as defined by Section 386.020( 13), 
RSMo 1969, and as such is a public utility subject to the jurisdiction of this Commission pursuant to Chapters 386 and 
393, RSMo 1969. 

[**373] 2. That the burden of proof to show that the proposed interim rates are just and reasonable is upon the 
Company. 

3. That the Commission is empowered with broad discretion in deciding whether to grant interim rate relief to a 
utility. Stare [*48] ex rel. Laclede Gas Company vs. Public Service Commission, 535 S.W.2d 561 (Mo. App. 1976). 

4. That Section 393.130, RSMo 1969 requires the Company to furnish and provide such service instrumentalities 
and facilities as shall be safe and adequate and in all respects just and reasonable. 

5. That to provide its customers with safe and adequate service in 1980 the Company will require 90 to 100 addi- 
tional megawatts of generating capacity. 

6. That without emergency interim rate relief the Company's financial integrity or credit worthiness will be impa- 
ried to the extent that capital necessary to the provision of safe and adequate utility service cannot be raised. 

7. That the Company's existing rates and charges for electric service are insufficient to maintain the financial integ- 
rity and credit worthiness of the Company to the extent that Company is unable to raise the money necessary for the 
proper discharge of its public duties. 

agreement disposing of 57 to 67 megawatts of its current Iatan entitlement by June 27,1977; and 

nent rate case to be considered by the Commission later this year. 

l 
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8. That the revised interim tariff sheets filed herein on November 16, 1976, as amended, are unreasonable. 

9. That the Company should be authorized to file new interim electric tariffs designed to increase gross electric 

(a) During the period in which these interim rates are in effect, Company's return on common equity exceeds 13.5 

(b) Company has not submitted to this Commission documentary evidence that Company has entered into a binding 

(c) The interim rates hereinafter authorized are found to be unreasonable by the Commission in Company's perma- 

It is, therefore, 

ORDERED: 1. That the proposed interim electric rate tariffs filed by the Company on November 16,1976, and as 

revenues by approximately [*49] $1,260,000, subject to refund if: 

percent; 

agreement disposing of 57 to 67 megawatts of its current Iatan entitlement by June 27,1977; and 

nent rate case to be considered by the Commission later this year. 

subsequently amended, are hereby disapproved and the Company is authorized to file in lieu thereof for the approval of 
this Commission, interim electric tariffs subject to refund designed to increase gross electric revenues by approximately 
$1,260,000, exclusive of gross receipts and franchise taxes. 

fund if: 
ORDERED: 2. The above authorized interim tariffs filed pursuant to this Report and Order shall be subject to re- 

(a) During the period on which these interim rates are in effect, Company's return on common equity [*50] ex- 

(b) Company has not submitted to this Commission documentary evidence that Company has entered into a binding 

(c) The interim rates hereinafter authorized are found to be unreasonable by the Commission in Company's perma- 

ORDERED: 3. That this Report and Order shall become effective on the 15th day of March, 1977. 

[**374) Mulvaney, Chm., Sprague and Jones, CC., Concur and certify compliance with the provisions of Section 

ceeds 13.5 percent; 

agreement disposing of 57 to 67 megawatts of its current Iatan entitlement by June 27,1977; and 

nent rate case to be considered by the Commission later this year. 

536.080, RSMo 1969. Fain C., concurs with separate opinion. Pierce, C., Dissents with opinion. 

CONCURBY: FAIN 

CONCURRING OPINION OF COMMISSIONER CHARLES J. FAJN 

C a ~ e  NO. ER-77-93 

[**374] I concur with the portion of the majority Report and Order which does grant some relief immediately to 
the Company in order that it can continue to participate in the construction of the Iatan generating facility. I cannot 
completely endorse the conclusion that the majority has reached that the Company will not need its pro rata share of 
Iatan Unit No. 1 as the company has predicted. I would prefer [*SI] that the Company be allowed to make its own 
decision as to what its future needs for additional generation are, as I beleive it can make that decision better than the 
Commission can. I only hope that by concurring in this Report and Order I have helped to keep the Company's partici- 
pation in the Iatan unit alive until a more objective view of St Joseph's future growth can be realistically appraised. 

DISSENTBY- PIERCE 

DISSENT OF COMMISSIONER A. ROBERT PERCE, JR. 

[**374] I respectfully dissent. I feel that the Company should be entitled to a minimum of $2,500,00 subject to 
refund on an interim basis. 
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Supreme Court of Colorado, 
En Banc. 

PUBLIC SERVICE COMPANY OF COLORADO, 
Plaintiff- Appellant, 

The PUBLIC UTILITlES COMMISSION OF the 
STATE OF COLORADO; Commissioners Edythe 
S. Miller, Daniel E. Muse and L. Duane Woodar4 

Vera Gilde; The Colorado 
Office of Consumer Services; The Concerned 

Citizens' Congress of Northeast 
Denver; The Colorado Association of Community 

Organizations for Reform Now; 
General Services Administration; CF & I Steel 

Corporation; Colorado Energy 
Advocacy Office; The Peoples Utility Alliance; 

Elbridge Burnham; Hany 
Eastlond, Defendants-Appellees. 

and 
The COLORADO OFFICE OF CONSUMER 

SERVICES, Vera Giide, The Concerned Citizens' 
Congress of Northeast Denver and The Colorado 

Association of Community 
Organizations for Reform Now, Plaintiffs- 

Appellants, 

The PUBLIC U"'ILWU3 COMMISSION OF the 
STATE OF COLORADO, Edythe S. Miller, 

Daniel E. Muse, L. Duane Woodard, as 
Commissioners thereof; The Public Service 

Company of Colorado; The Colorado Energy 
Advocacy Office; The Executive 

Agencies of the United States of America (General 
Services Administration); 

CF & I Steel Corporation, Defendants-Appellees. 
Nos. 81SA2,81SA7. 

c 

V. 

V. 

Nov. 15,1982. 

Electric utility company sought emergency rate 
relief. The Colorado Public Utilities Commission 
granted relief but excluded from rate increase costs 
incurred in bond issues in February and March of 
1980 on ground that these costs were outside test year 
of 1979, and company and various consumers and 
consumer organizations appealed in two separate 
actions. The District Court of the City and County 
of Denver, John Brooks, J., after ordering two 
appeals consolidated, affirmed, and utility company 
appealed. The Supreme Court, Rovira, J., held that: 

(1) trial court properly excluded from rate increase 
costs incurred in bond issues, and (2) evidence 
supported trial court's conclusion that an emergency 
existed and financial relief was warranted. 

Affirmed. 

West Headnotes 

Public Utilities -190 
317AklW Most Cited Cases 
Where at time the Public Utilities Commission issued 
decision, electric utility had not requested the relief 
that the Commission stated that it was not 
empowered to grant, statement was only dictum and 
statement of Commission was not reviewable. 

a Electricity -11.3(4) 
145kl134) Most Cited Cases 
Public Utilities Commission's interpretation of rule as 
precluding considering of out-of-period debt costs in 
rate increase case was clearly erroneous and, thus, 
court would not reverse on that basis. 

Public Utilities -194 
317AklH Most Cited Cases 
When two equally reasonable courses of action are 
open to the Public Utilities Commission, reviewing 
court cannot substitute its judgment for that of the 
Commission in selecting the appropriate alternative. 

a Constitutional Law -298(1.5) 
92k298( 1 5)  Most Cited Cases 

Pubtic Utilities -120 
317Ak120 MostCitedCases 
There is no legitimate claim of entitlement to 
continue the utility service at same price, which 
entitlement would be necessary to make finding of 
violation of procedural due process rights. U.S.C.A. 
ConstAmends. 5, M. 

Pubtic Utilities e 1 6 1  
317Ak161 Most Cited Cases 
Public Utilities Commission did not deprive 
consumers of their statutory procedural rights in 
using abbreviated procedure for deciding rate 
increase case. C-R-S. 1973.40-6-1 09(1), 40-6- I I lt2). 

Public Utilities e 1 9 4  
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317Ak194MostCiCases 
Scope of review of factual determination by Public 
Utilities Commission is extremely limited and so 
long as there is adequate evidence in record to 
support decision, court will not disturb the 
Commission's findings, regardless of whether court 
would have reached same conclusion were it trier of 
fact. 

Electricity -113(1) 
145kli.XI 1 Most Cited Cases 
Evidence to effect that public utility's ability to raise 
capital was seriously impaired due to decreased 
earnings and downgrading of utility's rating and that 
of top 100 utilities in country, utility rated 97th in 
terms of return on equity was sufficient to support 
Public Utility Commission's finding of an emergency 
and that financial relief was warranted. C.RS.1973, 
40-6- 1 0 9 m  406-1 1 U2). 
*1118 Kelly, Stansfield & ODonnell, James R. 

McCotter, James K. Tarpey, Kenneth V. Reif, 
Denver, for plaintiff-appellant, Public Service Co. of 
Colorado. 

J.D. MacFarlane, Am. Gen., Richard F. Hennessey, 
Deputy Atty. Gen., Mary J. Mullarkey, Sol. Gen., 
John E. Archibold, Sp. Asst. Atty. Gen., Denver, for 
The Public Utilities Com'n and Com'rs. 

Jeffrey G. Pearson, Denver, for The Colorado Office 
of Consumer Services. 

Kathleen Mullen, k g a l  Aid Society of Metropolitan 
Denver, Denver, for Concerned Citizens Congress of 
Northeast Denver, Vera Gilde and Colorado Ass'n of 
Community Organizations for Reform Now. 

ROVIRA, Justice. 

This is an appeal from a district court affirmance of 
the Colorado Public Utilities Commission's 
(Commission) grant of emergency rate relief to 
Public Service Company of Colorado (Public Service 
or Company). We affirm. 

On March 26,1980, Public Service filed three advice 
letters with the Commission seeking a $68 million 
emergency interim rate increase. The Company 
asserted that despite a rate increase granted four 
months earlier, continuing inflation and high interest 
rates had caused such a deterioration of its financial 
situation that without immediate rate relief 
construction activity at the Company's Pawnee Plant 
would have to cease. The level of the requested 
increase was based on application to 1979 data of the 

regulatory principles set forth in the Commission's 
January 22, 1980, decision in Public Service's general 
rate case (based on a 1978 test period). 

The Company requested that the tariffs not be 
suspended, which would have resulted in their 
becoming effective after thirty days, or sooner if the 
Commission so ordered. See section 40-3-104411, 
CKS. 1973. On April 8, 1980, in Decision No. 
C80-675 the Commission rehsed the request and 
established Investigation and Suspension Docket No. 
1420. In its order, the Commission limited 
consideration to two issues: (1) whether the 
Company was experiencing an operating and 
financial emergency, and (2) whether the requested 
rate relief was consistent with the principles 
established in I. & S. Docket No. 1330, which was 
the general rate case involving Public Service 
decided a few months earlier. 

After three days of hearings, the Commission, on 
May 27, 1980, issued Decision No. C80-1039. The 
Commission concluded that Public Service had 
demonstrated an emergency, and it granted most of 
the Company's request ($56.4 million). IFNll 
However, it excluded from the rate increase costs 
incurred in bond issues in February and March of 
1980 on the ground that these costs were outside the 
test year of 1979. 

- F N I .  The Commission found that Public 
Service's ability to raise capital was 
impaired; interest rates had substantially 
increased since the last rate case decision 
which was based on a 1978 test year, and the 
Company's ability to incur unsecured debt 
would be exhausted without rate relief. 

Public Service and various consumers and consumer 
organizations led by the Colorado Office of 
Consumer Services appealed the Commission 
decision, in two separate actions, *1119 to the district 
court. After ordering the two appeals consolidated, 
the district court affirmed. The appeal now before us 
involves the consolidated action--case number 8 1 SA2 
is the appeal by Public Service, and case number 
81SA7 is the appeal brought by the Colorado Office 
of Consumer Services and other consumers. 

I. 
Public Service Company's first argument on 

appeal is that the Commission erred in declaring that 
it did not have the authority to allow rates to become 
effective subject to rehnd. The Commission also 
requests that we cIarify its power. Because we do 

0 2006 ThomsonMrest. No Claim to Orig. US. Goa. Works. 
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not believe that the question is properly postured for 
appellate review, we decline to decide it. 

The point of contention is found in Decision No. 
C80-675, which established L & S. Docket No. 1420- 
-the emergency rate case. The Commission 
recognized the financial straits in which the Company 
found itself, but stated its reluctance to allow a $68 
million rate increase to become effective by operation 
of law. It went on to state that "[tlhe Commission 
further recognizes that were it to permit Public 
Service's filings to go into effect without hearings 
and suspensions, the revenues generated by the 
increased tariff rates would not be subject to refund." 
Public Service contends that this is an incorrect 
statement of the Commission's authority, and asks us 
to rule that the Commission has the power to allow 
rates to go into effect without a hearing subject to 
refund if they are later determined to be improper. 
The Commission believes that judicial clarification of 
its authority to permit rates to go into effect, subject 
to refund after hearing, is appropriate at this time. 

The reason for our reluctance to rule on the question 
is that, at the time the Commission issued Decision 
No. C80-675, Public Service had not requested that 
the Commission allow the rates to become effective 
immediately subject to refund. Although in Public 
Service's application for reconsideration, reargument, 
or rehearing of Decisions C80-675 and C80-1039, the 
Company did raise the issue of the Commission's 
authority, that issue was not properly raised. 

a 

le 

Public Service argues that because an application for 
rehearing is in the nature of a motion for new mal, 
the issue was preserved for appeal. The question, 
however, is not whether an allegation of error was 
raised at the proper time but whether there was in fact 
error. Because Public Service had not requested the 
relief that the Commission stated it was not 
empowered to grant, the statement was only dictum. 
Because we generally have no power to issue 
advisory opinions, Cameron v. Carroll & Co-. 138 
Colo. 432.3-34 P.2d 748 (19591, the statement of the 
Commission is not reviewable. See North &tern 
Motor Freirht Inc. v. Publk Uiilities Connnisswq 
178 Colo. 433.498 P-2d 923 (19721. 

11. 
121 Public Service next argues that the Commission 
erred in failing to take into account the costs incurred 
in connection with its February and March 1980 bond 
financing. The sale of these bonds increased the 
embedded cost of debt to 7.63% from a 1979 year- 
end level of 6.94%. The Commission concluded that 

the 1979 yearend embedded cost of debt should be 
used in its determination of the overall rate of return, 
because use of out-of-period adjustments was not 
appropriate under the regulatory principles 
established in I. & S. No. 1330. The result of the 
Commission's refusal to consider the out-of-period 
financing was to decrease the Company's revenue 
requirements by $10 million. 

PubIic Service Company advances two lines of 
reasoning to support its conclusion that the 
Commission erred in not considering the out-of- 
period costs. First, it argues that the Commission 
erred in concluding that it was foreclosed from 
considering out-of-period costs merely because none 
were included in I. & S. No. 1330. Second, it argues 
that, when considered on the merits, the adjustment 
for out-of-period debt financing costs was 
appropriate. 

'1120 With respect to the first argument, an 
interpretation by the Commission of its own 
decisions is entitled to great deference. In McKenna 
v. Niwo. 150 Colo. 335. 372 P.2d 744 (19621 we 
held that the interpretation by the Commission of its 
own language in a certificate of convenience and 
necessity must be given great weight and a reviewing 
court is not to interfere unless such interpretation is 
"clearly erroneous, arbitrary or in excess of its 
jurisdiction." 150 Colo. at 337. 372 P.2d at 745. 
The same considerations apply to the Commission's 
interpretation of the language of its decisions. We 
do not believe that the Commission's interpretation of 
I. & S. No. 1330 as precluding consideration of out- 
of-period debt costs was clearly erroneous, so we 
decline to reverse on that basis. 

As to the Company's second argument, we may 
assume, without deciding, that the Company is 
correct in its assertion that when considered on its 
merits an adjustment for out-of-period costs would 
have been "appropriate." That does not, however, 
dispose of the question of the propriety of the 
Commission's decision not to include them. Merely 
because one alternative is appropriate, the other 
alternative is not, ipso facto, inappropriate. As we 
stated in Citv of Uontrose v. Public Utilities 
Gunmission. 629 P.2d 619. 623 (CoI0-1980), "when 
two equally reasonable courses of action are open to 
the Commission, the reviewing court cannot 
substitute its judgment for that of the Commission in 
selecting the appropriate alternative." See also 
Contact-Cobrado SDrin~s. Inc. v. Mobile Radio 
Televhone Serwice. Im-. I9 I Colo. 1 80.55 1 P.2d 203 
( 1976). 
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It is axiomatic that rate-making is "not an exact 
science but a legislative function involving many 
questions of judgment and discretion." 
Momrose. 629 P.2d at 623: Gbraa'n Ute EIecrric 
Association v. Public Utiities Conunission. 198 colo. 
534. 539. 602 P.2d 861. 864 (1979). In Colorado 
Ute, supra, we held that it was not an abuse of 
discretion for the Commission to make out-of-period 
adjustments to reduce certain test year expenses, but 
not to make corresponding adjustments for items that 
had increased costs. We stated that although the 
Commission's decision might at first glance appear 
arbitrary, "it must be remembered that the legislature 
has vested the Commission with considerable 
discretion in its choice of the means used to fix 
rates." 198 Colo. at 539. 602 P-2d at 864. We do 
not believe that the Commission's refusal to allow 
out-of-period costs in the case before us constitutes 
an abuse of its broad discretion. 

m. 
We now turn to the issues raised by the Colorado 
Office of Consumer Services and other consumer 
appellants. Their first contention is that the 
Commission deprived them of their statutory right to 
be heard, examine and cross-examine witnesses, and 
introduce evidence, thereby depriving them of due 
process of law under both state and federal 
constitutions. They argue that the abbreviated time 
period for the proceedings and the limitation of issues 
to be considered did not give them adequate time to 
prepare and restricted the kind of evidence they could 
present. This argument presents both constitutional 
and statutory questions. 

In order to find a violation of procedural due 
process rights in this case, we must conclude that 
there is a protected property interest at stake. In 
Denver Welfare Riallts Ormtiizawn Y. Public 
Utilities Commission. 190 010. 329. 547 P2d 239 
J19761, where the issue was whether a utility 
customer had a right to a hearing before utility 
service was terminated for nonpayment, we held that 
uninterrupted continuation of utility service is a 
protected interest within the ambit of the due process 
clause of the Fourteenth Amendment and &le II, 
sexdon 25. of the Colorado constihrtion. See also 
Mamhik Liaht. Gas und Water Division Y. Cmft, 436 
US. 1. 98 S.Ct  1554. 56 LEd2d 30 (1978). We 
found the customers' interests in receiving utility 
service to be at least as significant as other 
"entitlements" recognized by the United States 
Supreme Court. See, e.g., *1121BeU v. Burson 402 
U.S. 535. 91 S.Ct 1586. 29 LB.2d 90 (1971) 

(driver's license); Go-m v- KeUv. 397 US. 254% 
90 S-Ct. 1011. 25 LXdA 287 (1970) (welfare 
benefits). To have a property interest in a benefit, a 
person must have "more than an abstract need or 
desire for it .... He must, instead, have a legitimate 
claim of entitlement to it." Board of Repents v- Rotk 
408 US. 564.577.92 S.Ct 2701.2709.33 LEd.2d 
548 (19721. Consequently, in order to find that 
appellants have stated a constitutional claim, we must 
conclude that they have a legitimate claim of 
entitlement to continued utility service at the same 
price. We do not believe that this interest is as 
significant as the bare right to receive utility service. 
Therefore, we decline to find such an entitlement. 
m a  

FN2. Of course, even if we were to find 
such an entitlement, that would not dispose 
of the issue of whether there had been a 
violation of due process rights. We would 
then examine the procedures used to 
determine whether they satisfied the 
requirements of due process. See Mathews 
v. Elddge. 424 US. 319. % S.Ct- 893.47 
LEd.2d I 8 ( 1976). 

151 We now turn to consumer-appellants' argument 
that they were deprived of their statutory procedural 
rights. In order to address this question fully, an 
examination of the general statutory plan for 
ratemaking is necessary. 

Colorado has a "file and suspend" system of public 
utility ratemaking. The procedure is initiated by the 
utility's filing of tariffs with the Commission setting 
forth the proposed new rates. If the Commission 
does not suspend the rates, they go into effect 
automatically in thirty days, or in a lesser time if the 
Commission so orders. Section 40-6-1 I I(2). C.R.S. 
- 1973. See Public Utilities Commission v. District 
Court, 186 Colo- 278. 527 P.2d 233 (19741. The 
Commission may, however, order a hearing and 
suspend the tariffs for two periods not exceeding an 
aggregate of 210 days. If a hearing is ordered, all 
parties are "entitied to be heard, examine and cross- 
examine witnesses, and introduce evidence." Section 
40-6-109(1~. CXS. 1973. 

The gravamen of appellants' statutory claim is that 
because of the abbreviated nature of the proceeding 
and the limitation on issues to be considered, the 
hearing was not "granted at a meaningful time and in 
a meaningful manner." WN31 See A m t r o n z  v- 
Mmzo. 380 U.S. 545, 552 85 S-Ct. 1 187. I 191. 14 
LEd.2d 62 f1%5). Appellants argue that they did 

Q 2006 ThomodWest. No Claim to Orig. US. G o a  Works. 



653 P.2d 11 17 
653 P.2d 11 17 
(Cite as: 653 P.2d 1117) 

not have adequate time to conduct discovery and 
procure the expert witnesses they needed, because the 
hearing began only sixteen days after the 
Commission's order of suspension. However, PubIic 
Service filed its advice letters almost two weeks prior 
to the Commission's suspension order, giving an 
additional two weeks' notice. While this is not a large 
amount of time, restriction of the scope of the hearing 
ameliorated to some degree the prejudice to 
appellants resulting from the short time period. 

0 

Page 5 

- FN3. The Commission framed the issues to 
be considered as follows: (1) Did the advice 
letters filed with the Commission by Public 
Service, in fact, implement the regulatory 
principles established in Investigation and 
Suspension Docket No. 1330? and (2) Do 
the emergency financial conditions outlined 
by Public Service in its advice letters justify 
accelerated relief? 

Appellants also do not appear to have been 
substantially prejudiced by restriction of the issues to 
the existence of an emergency and implementation of 
the principles established in I. & S. Docket No. 1330. 
It should be further noted that a general rate 
proceeding had concluded two months earlier and 
another had been initiated prior to the Commission's 
decision in the case before us. At these hearings, 
appellants had full opportunity to contest all aspects 
of the Company's rates, as the scope of these hearings 
was not limited. 

Appellants seem to be arguing that whenever the 
Commission holds a hearing on a proposed rate 
increase, the proceeding must be a "full-blown" 
hearing-that is, all issues concerning the 
establishment of the utility's rates must be 
consideredJFN41 Appellants *1122 claim that they 
were denied the opportunity to challenge anything 
but the issues to which the hearing was limited. 
They did, however, have an opportunity to participate 
in the I. & S .  Docket No. 1330 proceeding which 
lasted 182 days and established the principles relied 
on in the No. 1420 proceeding. Moreover, they also 
had an opportunity to participate in the No. 1425 
hearing--another general rate hearing which was 
scheduled for hearing prior to the decision in the No. 
1420 proceeding. 

- FW4. These issues include, among others, 
rate of return, the value of the utility's 
property, whether the property is "used and 
useful" and can therefore be included in the 
rate base, the treatment of construction work 

in progress and allowance for funds used 
during construction, and the current cost of 
capital. 

We do not consider it wise to limit the Commission's 
discretion in the manner urged by appellants. Under 
section 40-6-1 1 1(2). CRS. 1973, the Commission is 
not required to suspend the tariffs and hold a hearing. 
It can do nothing, in which event the rates become 
effective thirty days from the time of filing, or it can 
order the rates to become effective immediately. We 
decline to impose an "all or nothing" requirement 
upon the Commission. In this case, the Commission 
expressed its unwillingness to allow a $68 million 
increase to go into effect by mere operation of law 
because of "the serious effect of jeopardizing 
important participatory values." The Commission 
stated: 

"The economic climate in general, and particular 
circumstances of Public Service itself, do not 
confront this Commission with what might be 
considered a normal economic picture. The 
Commission must deal with economic reality, and 
it would be derelict in its responsibility if it did not 
fashion the procedural mechanisms available to it 
so as to minimize, to the extent possible, harmful 
economic results." 

This is a reasonable accommodation of the 
Commission's dual responsibility of protecting the 
general public from excessive and burdensome rates, 
while at the same time ensuring that the utility's 
revenues are sufficient to assure confidence in the 
financial integrity of the Company, so as to maintain 
its credit and attract capital. See Public Utilities 
Commission v. District Court, supra. 

An "all or nothing" approach is not in the public 
interest. If the Commission believes, as it did in this 
case, that an economic emergency may exist, and if it 
knows that a hearing would not result in a decision 
for many months, it might be more inclined to allow 
the rates to become effective without a hearing. 
Then instead of hearing evidence on both sides of the 
issues and deciding on that basis, the Commission 
would be in the position of determining whether to 
allow the requested rates to become effective 
automatically solely on the basis that the utility had 
made out a p r i m  facie case of an emergency in its 
advice letters. Participatory values are better served 
by allowing the Commission to conform its 
procedures to the exigencies of the case before it. 
Consequently, we do not believe that the 
Commission erred in adopting its abbreviated 
procedure and limiting the issues to be considered. 
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V. 
Consumer-appellants' final argument is that the 

Commission's conclusion that the Company faced an 
emergency warranting rate relief was not in 
accordance with the evidence. In resolving this 
claim, we note at the outset that the scope of our 
review of a factual determination by the Commission 
is extremely limited. Mobile Pre-Mir Tram& Inc. v. 
Public Utilities Commission. Cob-. 618 P.2d 663 
f1980). So long as there is adequate evidence in the 
record to support the decision, we will not disturb the 
Commission's findings, regardless of whether we 
would have reached the same conclusion were we the 
trier of fact. Id; Mountain States Telephone L 
TelepraDh CO. v. Public Utilities Conunissio~ 180 
Colo- 74.502 P-2d 945 19721. 

iz1 A review of the record reveals sufficient 
competent evidence to support the Commission's 
finding of an emergency. Testimony was taken to 
show that Public Service's ability to raise capital was 
seriously impaired due to decreased earnings and a 
downgrading of Public Service's rating by both 
Moody's and Standard & Poors. Moreover, of the 
top 100 utilities in the country, *11W Public Service 
ranked 97th in terns of return on equity, with an 
average return of only 7.796, Compared with a median 
return for all 100 utilities surveyed of 12.8%. 

Evidence was also introduced io show that continued 
construction of the Pawnee Power Plant would be 
jeopardized in the absence of the requested rate relief 
and that delay in construction would cost the utility 
millions of dollars. Appellants argue that Public 
Service failed to prove that Pawnee could not be 
completed absent emergency relief because it did not 
demonstrate that construction could not be deferred at 
other projects, thus freeing funds for use on the 
Pawnee project. However, there was testimony that 
diverting funds from other construction projects 
would not be feasible, and the Commission found no 
credible evidence to support appellants' position. 
The Commission also stated that "it must be 
recognized that intervening parties have no  authority 
to rearrange the construction schedules of the utility. 
In other words, no legal authority exists for 
intervening parties to act in the role of 'over-the- 
shoulder supermanagers.' " The Commission noted 
that although it has general supervisory powers to 
correct managerial abuses of discretion, the 
management of the utility belongs to the Company. 
The Commission stated that the legal prerequisite to 
the exercise of its power over management is the 
finding that there has been an abuse of managerial 

discretion. See &bra& Municbal Learue v. 
Publk utilitis f2wmUSs bn. I72 Colo. 188.473 P2d 
960 (19701. It concluded that there was nothing in 
the record to support such a finding. We agree. 

In conclusion, we believe that there was sufficient 
evidence to support the Commission's conclusion that 
an emergency existed and financial relief was 
warranted. 

The judgment is affirmed. 

653 P.2d 11 17 

END OF DOCUMENT 
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Application of Southern California Edison 
Company (E 3338-E) for Authority to Institute a 
Rate Stabilization Plan with a Rate Increase and 
End of Rate Freeze Tariffs. 

~ Decision 01-01-018 January 4,2001 

Application 00-1 1-038 
(Filed November 16,2000) 

I 
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

Emergency Application of Pacific Gas and 
Electric Company to Adopt a Rate Stabilization 
Plan. (U 39 E) 

Application 00-11-056 
(Filed November 22,2000) 

for Modification of Resolution E-3527. 
Petition of THE UTILITY REFORM NETWORK 1 Application 00-10-028 

(Filed October 17,2000) 

(See Appendix A for Appearances.) 

INTERIM OPINION REGARDING 
EMERGENCY REQUESTS FOR RATE INCREASES 

1. Summary 
In this interim decision, we consider the emergency requests of Pacific Gas 

and Electric Company (PG&E) and Southern California Edison Company 

(Edison) that they be allowed to raise rates on an interim basis, subject to refund. 

We will implement an immediate, interim surcharge, subject to refund and 

adjustment. On this basis, we will allow PG&E and Edison each to raise their 

revenues by increasing the electric bill of each customer by one cent per kilowatt- 
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hour (kwh), applied on a usage basis.’ The surcharge will be applied on an equal 

cents per kwh basis and will result in an increase of approximately 9% for 

residential customers, 7% for small business customers, 12% for medium 

commercial cus torners, and 15% for large commercial and industrial customers. 

We exempt those low-income customers of Edison and PG&E eligible for the 

California Alternative Rates for Energy (CARE) program from this rate increase. 

Other than CARE customers, this surcharge applies to all customers, including 

direct access customers. 

The increase will be a temporary surcharge to improve the ability of the 

applicants to cover the costs of procuring future energy in wholesale markets 

that they cannot produce themselves to serve their loads. The temporary 

surcharge will be in effect and applied to recovery of the future electricity 

procurement costs for the next 90 days, during which time the Commission will 

conduct further proceedings and investigations to determine ratemaking issues 

affected by the interaction among provisions of Assembly Bill (AB) 1890 (Stats. 

1996, Ch. 854), Commission orders issued both prior to and subsequent to the 

legislature’s enactment of that law, and the provisions of the Public Utilities Act 

affecting the Co&ssion’s basic obligation to assure that utilities provide 

adequate reliable service at just and reasonable rates. Moreover, the 90 days will 

allow the independent auditors engaged by the Commission to perform a 

comprehensive review of the utilities’ financial position, as well as that of their 

holding companies and affiliates. 

We will track the surcharge revenues in a balancing account, subject to 

refund and applied to ongoing wholesale electricity procurement costs. We will 

* We are not addressing natural gas prices in this decision. 
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a consider whether and how rates should be further adjusted after additional 

hearings. We take this action after emergency hearings on December 27,28,29, 

2000 and January 2,2001, closing arguments in lieu of briefs on January 2 and 

final oral argument on January 3,2001. In this short time frame, we have heard 

from the public, the utilities, consumer groups, and other parties. The arduous 

schedule, that saw Commission staff, contractors and the parties working 

continuously through the holiday weekends, demonstrates the high degree of 

importance we attach to responding to the conditions in electricity wholesale 

markets created by orders of the Federal Energy Regulatory Commission (FERC) 

that defy common sense, logic and law. 

In an abundance of caution and in view of the actions of the FERC to 

remove any bounds on wholesale prices charged in the electricity market and the 

response by wholesale sellers pushing average prices to levels several times 

higher than what we saw in San Diego last June, we find that we must take 

interim action on an emergency basis, pursuant to our emergency authority.‘ 

PG&E and Edison have raised sufficient concerns in their prima facie cases that 

the applicants may not be able to procure power at just and reasonable rates and 

consequently may not be able to provide adequate service for their customers 

without some intervening action on our part. 

@ 

We have balanced the public interest in ensuring that PG&E and Edison 

remain able to procure and deliver power for their bundled customers and the 

public interest in avoiding exorbitant rate increases in order to take this interim 

step. In doing so, we recognize the utilities’ claims of financial difficulties 

’ We note that the D.C. Circuit Court of Appeals is expected to rule on January 5 on an 
emergency writ sought by applicant Edison to compel the FERC to fix just and 
reasonable rates in Western wholesale electric markets. e 
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engendered by the steep and unan icipated increases in the cost of procuring 

wholesale electric energy. The problem occurs because PG&E and Edison are 

charging rates frozen at 1996 levels, pursuant to Pub. Util. Code fj 368; but must 

procure wholesale electric power at so-called market-based rates that are not just 

and reasonable, as found by FERC. The elimination of wholesale electricity price 

caps by FERC on December 8 as confirmed by its order on December 15 and the 

resulting five-fold increase in wholesale electricity prices has expanded the crisis 

to one that involves not only utility solvency but the very liquidity of the ~ys tem.~  

On December 21,2000, we issued Decision (D.) 00-12-067 to address the 

financial difficulties facing PG&E and Edison. We intend to ensure the 

continued ability of PG&E and Edison to provide reliable service at just and 

reasonable rates. We are also committed to the continued welfare of all 

customers of PG&E and Edison. This decision begins to make good on those 

commitments. 
~ 

11. Background 
In D.00-12-067, we determined that expedited action is necessary to fulfill 

our statutory obligations to ensure that the utilities can provide adequate service 

at just and reasonable rates. We consolidated the Rate Stabilization Plan 

Applications (A.) 00-11-038 and A.OO-11-056, which were filed by Edison and 

PG&E, on November 16 and 22,2000, respectively, and A.OO-10-028, the Petition 

All statutory references are to the Public Utilities Code, unless otherwise noted. 

Currently the applicants purchase their energy for resale from the Power Exchange 
and the Independent System Operator. These institutions are California not-for-profit 
corporations which have no financial assets or capabilities separate from the load 
serving entities (utilities). Cf., IS0 Tariff rule 14; Tariff Sheet 245. Settlement and 
Billing Protocol 1.3.2; Tariff Sheet 872. The ISO’s spot purchases of highest cost spinning 
reserves adds to the utilities’ liquidity problems. 

4 

- 4 -  



~ A.OO-11-038 et al. ALJ/ANG/sid 

@ to Modify Resolution E-3527 which was filed by The Utility Reform Network 

(TURN) on October 17. A.OO-10-028 proposes a modification to our accounting 

mechanisms that should be considered as we move forward in addressing the 

Rate Stabilization Plan applications. We also ordered emergency hearings in this 

matter to begin on December 27 that would enable the Commission to issue 

orders at its January 4,2001 business meeting. 

In D.OO-12-067, we stated that the hearings should be held to (1) determine 

when the rate freeze will end; (2) determine any necessary adjustments to current 

cost recovery plans5 (filed pursuant to 5 368); (3) if the rate freeze has ended, 

determine what adjustments to rates are appropriate to maintain the utilities’ 

ability to provide adequate service under 5 451; (4) address the notice required 

by 5 454(a); (5) evaluate whether it is in the public interest for the utilities to 

divest remaining generation facilities; and (6) evaluate whether power produced 

from retained generation assets should serve native load and the ratemaking 

such actions entaiL6 

e 
As described in the Assigned Commissioner’s Scoping Memo: we planned 

to focus on the following issues in the initial hearings: 

1. To what extent can the Commission find that the rate freeze has ended 
in order to ensure that safe and reliable service is provided at just and 
reasonable rates, as is required under Pub. Util. Code 55 451 and 761? 

~- ~ 

Consistent with 5 368(a), what ends after the recovery of generation assets is the rate 5 

freeze, not necessarily the cost recovery plans themselves. 

By taking these actions, we do not assume that all of the utilities’ incurred costs - or 
the way they managed those costs - were necessarily reasonable. This is an area we will 
be looking at closely in evaluating any necessary and reasonable rate increases. 

The initial scoping memo was issued on December 22,2000. 7 
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2. If the current balances of PG&E’s and Edison’s generation 
memorandum accounts (GMA) are credited to their respective TCBAs 
as of December 31,2000, what is the effect on the rate freeze? 

3. If the Commission finds that the rate freeze has ended, consistent with 
the law, at what level should rates be set, and under what conditions? 

4. How can residential and small business consumers be protected? What 
issues need to be addressed to protect low-income consumers? For 
example, should the CARE discount be increased? 

5. What is the most effective method to provide notice of rate increases, if 
any are adopted on January 4,2001? 

6. Is it in the public interest to allow PG&E and Edison to divest 
remaining generation assets? If not, should the power produced from 
retained assets serve native load? What ratemaking will this entail on 
an initial basis? 

Evidentiary hearings have focused more narrowly on the applicants’ 

prima facie cases that current rates do not yield revenues sufficient to meet 

current obligations, including power purchases, and that cash resources are 

being rapidly depleted. We commit to addressing the other issues before us 

expeditiously. We have directed the utilities to send out appropriate notices of 

potential rate increases as soon as possible, after conferring with and approval by 

the Public Advisor. The Commission engaged independent auditors to evaluate 

the liquidity and cash flow position of the utilities immediately. We have asked 

the independent auditors to evaluate the utilities’ Transition Cost Balancing 

Account (TCBA) reports, balances in the Transition Revenue Accounts (TRA), 

and TURN’S proposal, among other issues. The audit will also thoroughly assess 

the utilities’ claims, the revenues and costs accrued by the utilities, their affiliates, 

and parent companies over the entire rate freeze period. 
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m We incorporated the record developed in the post-transition ratemaking 

proceedings (Phase 3 of A.99-01-016 et al.) in our consideration of the Rate 

Stabilization Plan Applications. 

111. What Must be Determined on an 
Immediate, Emergency Basis? 

I 

There are no easy choices before us. Since mid-June, we have seen prices 

in the wholesale electricity market skyrocket to staggering levels as a result of the 

severe dysfunction of the California wholesale electricity market. Because the 

Commission determined that the rate freeze has ended in San Diego, ratepayers 

in San Diego Gas & Electric Company’s (SDG&E) service territory saw their 

electric bills double and triple over the summer. Several investigations have 

been initiated at the state and federal level into the causes of California’s 

dysfunctional electricity market. 

We initiated 1.00-08-002 in August to investigate the impact of the 

wholesale market dysfunction on retail electric rates. FERC began its own 

investigation and, despite finding that wholesale electric rates are not just and 

reasonable, chose to lift price caps, and to refrain from devising a remedy under 

Section 206(a) of the Federal Power Act (16 USC Section 824e(a)),8 while making a 

number of other changes that add to the complexity and uncertainty of the 

0 

This statute provides in pertinent part: 8 

Whenever the Commission, after a hearing had upon its own motion or upon 
complaint, shall find that any rate, charge, or classification, demanded, observed, 
charged, or collected by any public utility for any transmission or sale subject to the 
jurisdiction of the Commission, or that any rule, regulation, practice, or contract 
affecting such rate, charge, or classification is unjust, unreasonable, unduly 
discriminatory or preferential, the Commission shall determine the just and reasonable 
rate, charge, classification, rule, regulation, practice, or contract to be thereafter 
observed and in force, and shall fix the same by order. e 
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commercial relationships. These actions have left California’s utilities and 

ratepayers prey to wholesale electricity sellers who immediately quadrupled and 

quintupled their prices above already unprecedented levels. As a result utilities 

state that they are facing insolvency; consumers’ economic well-being is 

threatened by exorbitantly high bill and reliability concerns; and California’s 

economy is jeopardized. 

We recognize that we must take immediate action in this difficult and 

uncertain environment. While we must face economic realities, we must also 

ensure that any actions we take will protect California’s consumers. Therefore, at 

this point, we will take action to enable the utilities’ continuing ability to finance 

wholesale power purchases, but will do so in a manner that will have the least 

impact on consumers. We do not find that the rate freeze has ended, but we 

believe we can grant interim relief, subject to refund, without making such a 

finding. 

IV. We Have Ample Authority to Grant Interim 
Emergency Rate Relief 

We have a duty to assure that the utilities are able to continue to procure 

and deliver power for their customers. Our basic obligation under the Public 

Utilities Act is to assure the people of California adequate service at reasonable 

rates, as we stated in D.OO-12-067. Section 451 provides, in relevant part: 

All charges demanded or received by any public utility, or by 
any two or more public utilities, for any product or commodity 
furnished or to be furnished or any service rendered or to be 
rendered shall be just and reasonable. Every unjust or 
unreasonable charge demanded or received for such product or 
commodity or service is unlawful. Every public utility shall 
furnish and maintain such adequate, efficient, just and 
reasonable service, instrumentalities, equipment and facilities 
as are necessary to promote the safety, health, comfort and 
convenience of its patrons, employees, and the public. 
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We therefore take interim action to ensure that reliable, safe, and adequate 

service is provided to all Californians at just and reasonable rates.' Our actions 

are consistent with the Legislature's intent, as stated in §§ 330(g) and 391(a), part 

of AB 1890, which provide in relevant part: 

330(g): Reliable electric service of utmost importance to the 
safety, health, and welfare of the state's citizenry and economy. 

391(a): Electricity is essential to the health, safety, and 
economic well-being of all California consumers. 

Pursuant to 5s 451 and 728, the Commission has authority here to approve 

interim rate relief to address an emergency condition and to ensure that 

customers receive adequate service at just and reasonable rates. (See also 

California Constitution, Article XU, Section 6.) 

Moreover, the Commission's authority to grant interim rate relief in an 
@ emergency situation is well established. The California Supreme Court has 

recognized this authority on several occasions, most recently and expansively in 

TURN v. CPUC, 44 Cal. 3d 870 (1988). There, the Court stated: "The 

Commission's power to grant interim rate increases was recognized by this court 

in Citv of Los Anneles v. Public Utilities Commission (1972) 7 Cal. 3d 331." 

TURN v. CPUC 44 Cal.3d at 878. In Citv of Los Anneles, the Court cited with 

approval this Commission's decision in Pacific Telephone and Telegraph 

Companv (1949) 48 Ca1.P.U.C. 487 where we noted the Commission's authority 

to grant rate relief on an interim basis where there is a prima facie showing of an 

emergency condition. (Pacific Telephone & Telenraph Company, 48 Ca1.P.U.C. 

at p. 488, quoted in TURN, 44 Cal.3d at 878.) The nature of the emergency 

See also 761 addressing the reliability of utility service. 

~ 0 
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showing here includes cash flow problems th t impair the itility's credit. 

Indeed, TURN, supra, recognized that cash flow impacts that might increase the 

utility's borrowing costs were also a relevant factor in authorizing an interim rate 

increase. (& at 876,879-880.) In the instant case, we are presented with a prima 

facie showing of an  impending inability to pay current bills that could interfere 

with the utilities' ability to procure electricity. We do not need to apply the more 

expansive TURN standard to find that an emergency exists, justJfying interim 

rate relief pending further regulatory action. 

We emphasize the interim nature of the relief granted here. The surcharge 

authorized today is subject to refund and the rate design for collection of these 

amounts is subject to adjustment. As the California Supreme Court explained in 

Citv of Los Angeles, the purpose of granting an interim rate increase upon 

appropriate findings is to allow the Commission to further consider the 

propriety of the application before it. (& at 354.)'' We intend to continue 

immediately our consideration of the applications before us, with additional 

hearings and the record development necessary to address ratemaking on a 

comprehensive basis. 

V. Certain Accounting Entries Should be 
Reversed Pending Further Determination 

Generally, until the utilities collect their uneconomic transition costs and 

the rate freeze ends, as the Commission has found for SDG&E, rates are fixed or 

frozen at the June 10,1996 levels. The difference between frozen rates and the 

~ 

lo Citv of Los Angeles cites Saunby v. Railroad Commission (1923) 191 Ca1.226. Under 
Saunby interim relief based on limited facts and a limited investigation is appropriate 
because the relief is temporary, pending full consideration of all questions involved in a 
final rate-making order. (191 Cal. at 232.) That is our intention here. 
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authorized costs of providing service (i.e., revenue requirements and 

Commission-approved costs and obligations such as those associated with the 

electric distribution system, public purpose programs, transmission costs, and 

the costs of procuring electricity for its customers) is referred to as headroom. 

The Commission has established two major accounting mechanisms to track the 

costs and revenues associated with transition cost recovery: the Transition Cost 

Balancing Account (TCBA) and the Transition Revenue Account (TRA). 

We are considering modifying the accounting mechanisms by crediting the 

year-end excess revenues accrued in the generation memorandum accounts to 

the TRA rather than to the TCBA. We do not take action today, but wish to 

preserve our ability to take this action in the future after we consider additional 

testimony and evidence on the implications of this approach. Therefore, to the 

extent the utilities have credited these accounts to the TCBA as of December 31, 

2000 or earlier, this entry should be reversed and these funds should be 

separately identified and segregated within the generation memorandum 

accounts. We are interested in exploring this approach, because it may allow the 

proper matching of generation costs incurred by the utilities with the generation 

revenues accrued by the utilities. Indeed, PG&E assumes that this approach is in 

place on a going-forward basis, as explained by witness Campbell. We will 

consider these accounting issues more broadly as we address the accounting 

proposal proffered by TURN in A.OO-10-028. 

VI. Interim Relief Should be Granted, Subject 
to Refund 

PG&E and Edison contend that the rate freeze is over, that their respective 

TCBAs were overcollected as of the end of December at a minimum, and that 

ratepayers are responsible for undercollections that have accrued in the TRA 

since that time. In other words, the utilities insist that shareholders have 
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achieved full recovery of transition costs and are therefore not at any risk. At the * 
same time, the utilities demand that ratepayers now be required to reimburse the 

utilities for energy procurement costs, even while recognizing that rates were 

frozen in 1996 at an artificially high level to ensure that transition cost recovery. 

In other proceedings at this Commission and before FERC, PG&E and 

Edison have specifically recognized the risk that the variable energy costs may 

create. For example, in early 1997, PG&E and Edison asserted that market-based 

rates were appropriate because they had no incentive to exercise market power. 

The utilities recognized that any increase in revenues obtained as a seller of 

energy in the PX would be offset by a greater loss in headroom revenues." In its 

order conditionally approving the IS0 and PX, FERC adopted market-based 

wholesale rates and confirmed that the existence of the rate freeze, the fixed 

transition cost recovery period, and the mandatory sale of energy by the utilities 

into the PX helped to mitigate market power concerns: 

This finding is based in part on the existence of the retail rate 
freeze under the Restructuring Legislation during the transition 
period and the mandatory sale of energy by the companies into 
the PX. . . During the transition period while the retail rate 
freeze is in effect, the retail rate freeze in conjunction with the 
CTC will reduce the incentive to raise prices when the 
companies are net buyers. (Order Conditionally Authorizing 
Limited Operation of an Independent System Operator and 
Power Exchange, Pacific Gas and Electric Companv, et al., 
Docket No. EC96-19-001, et al; 81 FERC 3 61,546, October 30, 
1997.) 

l1 Phase II Market Power Filing of Pacific Gas and Electric Company, Docket No. ER96- 
1663-000, March 31,1997, pp. 8-9 and Southern California Edison Company's Proposed 
Market Power Mitigation Strategies, Docket ER 96-1663-001, March 31,1997, p. 13. 
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0 In D.99-06-057, the Commission discussed the risk of the utilities in this 

regard: 

Edison believes that the UDC bears a significant energy 
procurement risk. During the transition period, utility rates are 
frozen at the June 10,1996 level. Within the frozen rate level, 
the utility must recover its operating costs, the costs of 
procuring sufficient energy and capacity to meet its load, pay 
for mandated public purpose programs, and recover its 
transition costs. If its operating or energy procurement costs 
rise, the UDC’s shareholders may not be able to fully recover 
transition costs. The energy procurement cost is the most 
highly variable component of the utility’s frozen rate and is 
completely outside the control of the utility. Customers are 
shielded from the risk of price increase during the transition 
period; utility shareholders bear the entire risk. (D.99-06-057, 
mimeo. at Sec. IIIC.) 

It is apparent that the utilities understood the risks AB 1890 and electric a restructuring imposed. Nevertheless, in an abundance of caution, we take 

emergency action today because we believe that PG&E and Edison have raised 

sufficient concerns in their prima facie cases that each utility may be facing 

serious financial distress, at least in terms of cash flow and short-term access to 

capital markets, and that system reliability may suffer as a consequence. 

PG&E witness Campbell (PG&E’s Director of Business and Financial 

Planning) testified that PG&E expects to utilize all of its cash reserves within the 

next three to seven weeks. Moreover, Campbell testified that PG&E cannot raise 

additional cash through bank and capital market borrowings without action by 

this Commission. Edison witness Scilacci (Edison’s Chief Financial Officer) 

testified that Edison will also run out of cash in the next three to seven weeks 

and that it cannot in the short-term raise equity or debt funds on reasonable 

terms. a 
- 13 - 
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We take this action recognizing that we have asked parties to participate in 

this proceeding under severe time constraints. As the Coalition of California 

Utility Employees points out, the world of utility electric restructuring has 

turned upside down in ways that no one anticipated. We have taken official 

notice of several documents that address the dysfunctional wholesale market. 

(See Appendix B.) We do not yet have the facts to evaluate the utilities' claims of 

their dire circumstances. We have called for an audit and must await the 

independent auditors' report. We have only part of the puzzle before us. 

Moreover, we do not have all of the facts related to the parent companies, the 

utilities, the affiliates, and the flow of funds among these entities. The 

independent auditors will also consider these questions in their reports. We 

must consider the overall financial position of the utilities and will do so 

expeditiously. 

As in D.OO-12-067, we note the utilities claims of an "extraordinary and 

unforeseen crisis in the wholesale and retail electric power markets in California" 

prompting urgent Commission action in this matter. We believe these 

extraordinary circumstances provide the justification for the Commission to 

pursue expeditious contracting for independent auditors provided for under 

Pub. Util. Code 5 632." 

We are very troubled by the utilities' assumption that ratepayers must bear 

the burden of significant rate increases without the shareholders sharing in the 

l2 Pub. Util. Code 5 632 allows the Commission to deviate from contracting procedures 
required by the Government Code and Public Contract Code for purposes of entering 
into contracts for consultant or advisory contracts, where the Commission makes a 
finding that "extraordinary circumstances'' justify expedited contracting for such 
services. 
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0 pain. The utilities and their shareholders have received significant financial 

benefit from restructuring thus far. For example, PG&E and Edison have each 

received the benefit of over $2 billion in cash proceeds from rate reduction 

bonds. As reported in the monthly TCBA reports, PG&E has received over 

$9 billion in headroom and other transition cost revenues and Edison has 

received over $7 billion in such revenues. As revealed in cross-examination of 

PG&E witness Campbell, disbursements from PG&E to the parent company, 

PG&E Corporation (PG&E Corp.) during the transition period were 

approximately $9.6 billion. Out of this total, PG&E Corp. issued dividends (both 

common and preferred stock) of approximately $1.5 billion. PG&E also 

repurchased stock in the amount of approximately $2.8 billion and retired 

approximately $2.8 billion of debt. PG&E recognized that market problems were 

beginning to occur in June of this year, but decided to declare a third-quarter 

dividend. PG&E did not consider establishing a contingency fund or retaining 

cash to cushion its risk, because it believed that ”its generally conservative 

financial profile and financing practices would adequately provide cushion 

against . . . a reasonable range of contingencies.” (TR 409.) 

Now that such contingencies are outside the reasonable range, the utilities 

turn to the ratepayers for relief. It is decidedly not business as usual and the 

utilities need to realize that ratepayers are not the only answer to their dilemma. 

For example, parties have only just begun to explore the ability of the utilities’ 

holding companies to participate in the solution. While the cash on hand in the 

holding companies may be insufficient when compared with the going-forward 

costs of procuring power, we are convinced that other potential solutions should 

be explored. 

The interim relief granted here is on an emergency basis and is subject to 

refund. It is reasonable for this Commission to use its emergency authority to act 
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to enable the utilities to provide reliable service as we explore other options for 

financing their future procurement costs. 

VII. Our Approach to Interim Rate Design Must be 
Simple, Straightforward, and Subject to 
Adjustment 

We will track the amounts provided by ratepayers in a balancing account 

with customer class-specific sub-accounts. Rate design is a complicated 

endeavor and will be addressed more comprehensively in the next phases of 

these proceedings, in which all parties will have a full opportunity to examine 

and analyze relevant facts and financial claims. In the immediate term, we will 

simply increase rates by applying a surcharge of one cent per k w h  on an equal- 

cents-per-kWh basis. This is a straightforward approach that is often 

implemented and we will adopt it here. We direct PG&E and Edison to establish 

the Emergency Procurement Surcharge (EPS) to be in place for the next 90 days. 

We will exempt those customers on the CARE program from this increase. We 

are convinced that those consumers at or near poverty level should not bear the 

burden of this interim rate relief. The rate relief granted is subject to further 

adjustments as we gather facts and obtain more evidence in additional hearings. 

Several commenters urged the Commission to develop a conservation 

incentive in ratemaking. In order to reinforce this critical concept, we will also 

explore other approaches in the next 90 days, such as exempting the baseline 

amounts from this equal cents per k w h  approach, or adjusting residential and 

small commercial energy rate components by one cent per k w h  and adjusting 

large commercial and industrial customers’ energy components by two cents per 

kwh. 
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rl) Vlll. Next Steps 

In D.OO-12-067, we promised action at the Commission’s regular business 

meeting on January 4,2001. We believe that the public interest is served by 

allowing temporary electricity rate relief. We therefore adopt an interim electric 

surcharge subject to refund, on an emergency basis. We recognize that these 

proceedings must necessarily include further hearings and a thorough 

assessment of the utilities’ claims, the revenues and costs accrued by the utilities, 

their affiliates, and parent companies over the entire rate freeze period. We also 

note the need for action by the California Legislature. 

The 90-day interim period will allow the independent auditors sufficient 

time to perform a comprehensive review of the overall financial position of the 

utilities. We expect the auditors to review and analyze the positions of the 

utilities, the holding companies, and the affiliates, as well as the flow of funds 

among these entities, among other work performed. The independent auditors 

will present their reports, subject to cross-examination. 

The critical ratemaking issues facing this Commission will require 

significant discovery and additional evidentiary hearings. TURN’S proposal to 

adjust the TRA and TCBA accounting mechanisms must be addressed. Parties 

have raised numerous related issues and have proposed additional creative 

solutions that should be explored. In the next phases of these proceedings, we 

will consider the accounting issues and such isues as: (1) the necessary 

ratemaking to ensure that power produced from retained assets is dedicated to 

serve native load; (2) the utilities’ cost-cutting efforts; (3) the utilities’efforts to 

pursue remedies at FERC or Courts reviewing FERC, and lawsuits against 

generators or marketers of electricity and natural gas; (4) whether and how 

holding company assets or guarantees should be applied to utility power 

procurement requirements; (5) conservation and rate design issues; (6) additional 
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CARE discounts and program improvements; (7) how to approach consumer 

education; (8) condemnation efforts to ensure generation availability; (9) whether 

the utilities should issue additional rate reduction bonds; and (10) mechanisms 

and options to securitize existing liabilities, in order to report to the Governor 

and the Legislature regarding those options during the interim period. 

I -  

IX. Comments on Proposed Decision 

Section 311(d) generally requires proposed decisions (issued after hearing) 

to be circulated 30 days before the Commission vote. This delay allows for 

comment on the proposed decision. See Rules 77.1-77.6 of the Commission’s 

Rules of Practice and Procedure. However, ”the 30-day period may be reduced 

or waived by the commission in an unforeseen emergency situation” 

Section 311(d). Here, in order to ensure that PG&E and Edison can continue to 

procure and deliver electricity to their customers, we believe the utilities have 

raised sufficient concerns in their utilities’ prima facie cases that allow us to 

determine that an unforeseen emergency situation exists. PG&E and Edison 

witnesses testified under oath that they have cash available to meet only three to 

seven weeks of obligations and that their ability to access commercial paper is 

impaired. We proceed in an abundance of caution to act expeditiously on 

January 4, accepting, subject to further hearings, that the utilities may not be able 

to meet their procurement obligations to bundled customers without such action. 

Accordingly, in order to permit action on January 4, while still allowing for 

comment, the Commission is releasing this proposed decision on the morning of 

January 3, and will have oral argument on the proposed decision on the 

afternoon of January 3. While this is a very expedited schedule, it is in keeping 

with the generally expedited schedule of the past several weeks, and allows a 

meaningful opportunity for parties to comment on the proposed decision. 
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0 Findings of Fact 
1. FERC’s actions on December 8 and December 15,2000 removed upper 

bounds on wholesale electricity prices and have caused average wholesale 

electricity prices to rise precipitously. 

2. PG&E and Edison are charging rates for electricity frozen at 1996 levels, 

consistent with 5 368, but must procure power at market-based rates that are not 

just and reasonable. 

3. In testifying under oath, and subject to cross-examination regarding the 

utilities’ claims of financial difficulties engendered by the steep and 

unanticipated increase in procuring wholesale electric energy, PG&E and Edison 

have raised sufficient concerns in their prima facie cases that the applicants may 

not be able to procure power at just and reasonable rates and consequently may 

not provide adequate electric service for their customers without some 

intervening action by this Commission. @ 
4. Initial evidentiary hearings have focused narrowly on the applicants’ 

prima facie cases that current rates do not yield revenues sufficient to meet 

current obligations, including power purchases, and that cash resources are 

being rapidly depleted. 

5. The interim relief is on emergency basis. 

6. The interim surcharge authorized today is subject to refund and the rate 

design for collection of these amounts is subject to adjustment. 

7. The difference between frozen rates and the authorized costs of providing 

service (i.e., revenue requirements and Commission-approved costs and 

obligations) is referred to as headroom. 

8. The Commission has established two major accounting mechanisms to 
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Transition Cost Balancing Account (TCBA) and the Transition Revenue Account 

(TRA). 
9. The utilities understood the risks AB 1890 and electric restructuring 

imposed. Nevertheless, in an abundance of caution, we take emergency action 

today because we believe that PG&E and Edison have raised sufficient concerns 

in their prima facie cases that each utility is in serious financial distress, at least 

in terms of cash flow and short-term access to capital markets. 

10. While the cash on hand in the holding companies may be insufficient 

when compared with the going-forward costs of procuring power, we are 

convinced that other potential solutions should be explored. It is decidedly not 

business as usual and the utilities need to realize that ratepayers are not the only 

answer to their dilemma. 

11. Rate design is a complicated endeavor and must be further considered in 

the next phases of these proceedings. 

12. In the immediate term, we will simply increase rates by applying a 

surcharge of one cent per kWh, applied on an equal-cents-per-kWh basis. This 

surcharge applies to all customers other than those customers eligible for the 

CARE program. 

13. In the next phases of these proceedings, we will consider such issues as: 

(1) TURN’S proposal to net the TRA and the TCBA; (2) the necessary ratemaking 

to ensure that power produced from retained assets is dedicated to serve native 

load; (3) the utilities’ cost-cutting efforts; (4) the utilities’ efforts to pursue 

remedies at FERC or Courts reviewing FERC, and lawsuits against generators or 

marketers of electricity and natural gas; (5) whether and how holding company 

assets or guarantees should be applied to utility power procurement 

requirements; (6) conservation and rate design issues; (7) additional CARE 

discounts and program improvements; (8) how to approach consumer education; 
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(9) condemnation efforts to ensure generation availability; and (10) whether the 

utilities should issue additional rate reduction bonds. 

14. The facts and events surrounding D.OO-12-067 and this proceeding 

constitute extraordinary circumstances requiring urgent Commission action. 

Conclusions of Law 
1. We have a duty to ensure that the utilities are able to continue to procure 

and deliver power for their customers. Our basic obligation under the Public 

Utilities Act is to assure the people of California adequate electric service at 

reasonable rates. 

2. It is reasonable to take interim action to establish a temporary surcharge, 

subject to refund and adjustment, to ensure that reliable, safe, and adequate 

service is provided to all Californians at just and reasonable rates, consistent with 

55 451,728,761,330(g), and 391(a). 

3. The Commission's authority to grant interim rate relief in an emergency 

situation is well established. In the instant case, we are presented with a prima 

facie showing of an impending inability to pay current bills that could interfere 

with the utilities' ability to procure electricity. 

4. The purpose of granting an interim rate increase upon appropriate 

findings is to allow the Commission to further consider the propriety of the 

application before it. 

5. The Commission has the authority to implement any necessary changes to 

the electric restructuring accounting provisions and cost recovery consistent with 

statutory requirements. 

6. Because we are considering modifying the transition cost accounting 

mechanisms by crediting the year-end excess revenues accrued in the generation 

memorandum accounts to the TRA rather than to the TCBA, it is reasonable to 

- 21 - 



A.OO-11-038 et al. ALJ/ANG/sid 

require the utilities to adjust those entries so that these funds are separately 

identified and segregated in the generation memorandum accounts. 

7. It is reasonable to direct PG&E and Edison to establish a balancing account 

with customer class-specific sub-accounts to track the amounts provided by 

ratepayers. The balancing account will track the revenues accruing from the 

interim Emergency Procurement Surcharge and will apply these revenues to 

ongoing wholesale procurement costs. 

8. It is reasonable to exempt those customers on the CARE program from this 

surcharge. Consumers at or near poverty level should not bear the burden of 

this interim rate relief. It is reasonable to require all other customers to be subject 

to this interim surcharge. 

9. The rate relief granted is subject to further adjustments as we gather facts 

and obtain more evidence in additional hearings. 

10. These proceedings must necessarily include further hearings and a 

thorough assessment, of the utilities’ claims, the revenues and costs accrued by 

the utilities, their affiliates, and parent companies over the entire rate freeze 

period. 

11. Section 31 l(d) generally requires proposed decisions (issued after 

hearing) to be circulated 30 days before the Commission vote, but the 30-day 

period may be reduced or waived by the Commission in an unforeseen 

emergency situation. 

12. In order to ensure that PG&E and Edison can continue to procure and 

deliver electricity to their customers, we believe the utilities have raised sufficient 

concerns in their utilities’ prima facie cases that allow us to determine that an 

unforeseen emergency situation exists. 
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13. In making these findings, we have determined that these are extraordinary 

circumstances that jus* expedited contracting for consultant or advisory 

services, consistent with 632. 

14. It is reasonable to take official notice of the items listed in Appendix B as 

evidence that the wholesale electricity market is not workably competitive and is 

dysfunctional. 

15. This order should be effective today, so that the interim rate increase may 

be implemented expeditiously. 

INTERIM ORDER 

IT IS ORDERED that: 

1. Pacific Gas and Electric Company (PG&E) and Southern California Edison 

Company (Edison) shall establish an interim surcharge, subject to refund and 

adjustment. The interim surcharge shall be established as the Emergency 

Procurement Surcharge (EPS) and shall be in place for 90 days from the effective 

date of this decision. The EPS shall be applied to electricity rates and shall be 

applied on an equal-cents-per-kWh basis of one cent per kwh. PG&E and 

Edison shall file compliance advice letters to implement this surcharge. The 

Energy Division has five working days to review filings for compliance. Once 

accepted by the Energy Division, the advice letters shall be effective on the date 

filed. 

2. PG&E and Edison shall establish a balancing account with customer class- 

specific sub-accounts to track the revenues and to apply these revenues to 

ongoing procurement costs. 

3. Customers eligible for the California Alternative Rates for Energy (CARE) 

program are exempt from this surcharge. All other customers, including direct 

access customers, are subject to this surcharge. 
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4. To the extent that PG&E and Edison have credited the net amounts in the 

generation memorandum accounts as of December 31,2000 to the Transition 

Cost Balancing Account (TCBA), PG&E and Edison shall reverse and adjust all 

necessary accounting entries. These funds shall be separately identified and 

segregated within the generation memorandum accounts for potential later 

action by the Commission. 

5. A prehearing conference shall be held on January 10,2001, to begin to 

consider the issues outlined herein and to establish a timetable to consider the 

reports of the independent auditors. 

This order is effective today. 

Dated January 4,2001, at San Francisco, California. 

LORETTA M. LYNCH 
President 

HENRY M. DUQUE 
RICHARD A. BILAS 
CARL W. WOOD 
JOHN R. STEVENS 

Commissioners 

I will file a concurring opinion with partial dissent. 

/s/ HENRY M. DUQUE 
Commissioner 
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APPENDIX B 
Page 1 

LIST OF ITEMS FOR OFFICIAL NOTICE 

1. Orders of the FEDERAL ENERGY REGULATORY COMMISSION and materials, 
including Complaints, Comments, Attachments, Reports and Declarations filed in 
the respective dockets: 

Sun Diego Gas b Electric Co. v. Sellers o f  Enerau and Ancillaw services into Markets 
Operated bu the California Independent Swtem Operator and the California Power 
Exchanae, Federal Energy Regulatory Commission Docket EL00-95-000; 

I Investigation o f  Practices of  the California Independent Sustem Operator and the California 
Power Exchange, Federal Energy Regulatory Commission Docket EL00-98-000 

~ 

0 Order Directing Remedies for California Wholesale Electric Markets, dated December 15, 
2000. 2000 FERC LEXIS 2491 

Order Proposinp Remedies for California Wholesale Electric Markets, dated November 1, 
2000. 2000 FERC LEXIS 2168 

California Electricifu Oversight Board, FERC Docket EL00-104-000 

Public Meeting in Sun Diego, California, FERC Docket EL00-107-000 

California Power Exchange Cornoration, FERC Docket ER00-3461-000, 

California Municipal Utilities Association, FERC Docket EL01-001-000 

California Independent Sustem Opera tor Cornoration, FERC Docket ER00-3673-000, 

California Independent Sus f em Operat or Comorat ion, FERC Docket ERO 1 -60 7-000, 

0 Order Approving Independent System Operator Tariff Amendment 33, dated 
December 8,2000 
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2. California Independent System Operator (CAISO), Market Operations Report, Forecast 
and Actual Loads for January 1,1999 through December 31,2000, published on its 
web site at http: / /caiso.com/marketops/OASIS/moload 

3. Edison International Inc. and its subsidiary Southern California Edison Company: 
filings with the Securities and Exchange Commission (SEC), including 8-K, 10-Q and 
10- K reports, annual reports, proxy statements and securities prospectuses 
published on its web site at 
http: / /www.edisoninves tor.com / financialexc /index. htm 

4. PG&E Corporation and its subsidiary Pacific Gas and Electric Company: filings 
with the Securities and Exchange Commission (SEC), including 8-K, lo-Q, 10-K 
reports, annual reports, proxy statements and securities prospectuses published on 
its web site at http: / /www.pgecorp.com/financial/reports/index.html 

(END OF APPENDIX B) 
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Commissioner Duque, concurring in part and dissenting in part: 

SCE and PG&E are to avoid bankruptcy. I file this concurrence and partial dissent 
because my analysis indicates that today’s decision does not go far enough. 

SCE and PG&E for rate increases. The hearings that I have attended over the last several 
days have presented a complex picture of asset transfers between the utilities and their 
holding companies. Moreover, there has been scant evidence that the utilities have 
taken steps to confront the revenue shortfalls and the potential for bankruptcy that they 
clearly face. 

Although it is clear that the utilities do not bear responsibility for the high 
wholesale rates, PG&E and SCE bear full responsibility for the rate freeze pact that they 
made with the Legislature, for it is this ironclad pact of AB 1890 that, combined with 
dramatic price increases, has led to the current predicament. On the other hand, it is 
very clear that ratepayers have absolutely no responsibility for the high rates in 
wholesale markets. A complete bailout of SCE and PG&E by the ratepayers for all their 
costs - the current position of PG&E and SCE - is not a just outcome. Thus, the issues 
before the Commission are complex, uncertain, and full of consequences for all 
Californians. 

United States. In the past, utilities faced trouble from overbuilding -building unneeded 
capacity, and particularly nuclear generation facilities. From our review of these 
matters, it is clear that we are in uncharted territory - our current problems arise not 
from overcapacity, but from a lack of capacity. It is particularly difficult to predict from 
past experiences what are the consequences of a financial failure. 

trouble - Chrysler Corporation, Long Island Lighting Company - the involvement of 
either federal or state legislature was essential. To my mind, it is critical that the 
Legislature take action to correct the following problems that our current regulation has 
failed to address: 

I a m  supporting the proposed decision because a rate increase is clearly needed if 

Clearly, there is much uncertainty that this Commission faces in the request of 

In the last several days, my staff has investigated utility failures throughout the * 
One point, however, stands out - in the most difficult situations of industrial 

1. Move to permit utilities to enter into bilateral contracts that avoid the volatile 
short-term markets for power. We need some certainty of where prices are 
headed, in order to determine a reasonable rate structure going forward. 
Yesterday, PX prices averaged 28 cents. Despite the Commission’s decisions to 
encourage bilateral contracts, we have failed to adopt any implementing advice 
letters, and have only just opened a rulemaking, with guidance months away. 
Thus, we have failed to take this simple step to permit the utilities to avoid such 
high prices. Despite all our votes and stated intentions, we have made 
insufficient progress on this matter. 

2. Ensure that the utilities’ native generation is used to serve its native load. 
Although the FERC has given this Commission full authority to take this step 
and an item has appeared on our agenda several times, it has been held. Thus, it 
disturbs me that we have failed to take any steps to alleviate the crisis, despite 
our stated intentions. 
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3. Ensure that the generation needs of California are met. In my view, we currently 
trust that the market will provide the power that we need, with no single 
company or state agency responsible for ensuring the adequacy of supply. 
Moreover, California Energy Commission findings and legal arguments that 
there is adequate power and that high prices result from market manipulation 
are unconvincing. Any businessman knows that a tight market facilitates 
manipulation and no one can plausibly argue that California is awash in power. 
In my view, only the Legislature can assign the responsibility of ensuring 
adequate electric supply. Unless this step is taken rapidly, California will remain 
subject to the vicissitudes of volatile and fluctuating prices. 

4. Order an infrastructure investment program to install time of use meters. 
Californians cannot and will not cut back on electric usage unless Californians 
know what their power costs. Clear price signals will empower Californians to 
avoid exorbitant electric rates, This, in addition, will provide the basis for 
making energy efficiency and conservation programs work. 

On another point, today’s order wisely defers resolution of accounting issues 
until such time as the Commission we can evaluate the effects of these changes. 
Reviewing power costs, net of revenues, is critical for evaluating financial hardship. On 
the other hand, adopting measures, accounting or otherwise, that could be misused to 
unnecessarily extend the rate freeze. On this matter, today’s decision will permit the 
Commission act judiciously to determine the date of the end of the rate freeze. 

In summary, I concur with today’s order because it is clear to me that today’s 
action is a first step towards addressing California’s energy problems. I fully expect that 
our decision today will be made more forceful by our actions within the next 90 days. I 
also look forward to working with legislators who are currently crafting additional 
measures for solving the problems of revenue shortfalls and capacity shortages. 

resolving the electricity crisis now before this Commission. Simple steps such as 
facilitating the purchase of power on bilateral markets and ensuring that each utility’s 
power plants are dedicated to serving their own load are long overdue. 

However, I dissent in part because today‘s order takes only timid steps towards 

/ S /  HENRY M DUOUE 

Henry M. Duque 

January 4,2001 

San Francisco, California 

e 
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